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CASES 


ARGUED   AND   DETERMINED 


THE    ROLLS    COURT- 


COVENTRY  V.  BARCLAY.  1863. 

June  2y  3, 19, 
rpHE  testator^  Henry  Bevan,  was  a  partner  in  the  When  articles 
^  brewery  of  Messrs.  Barclay,  Perkins  *  Co.  from  aL^'l^r S 
1809  until  his  death,  which  happened  on  the  11th  of  distinct,  then 

September ,  1860.  Kund  by^*^ 

them;  when 
they  are  am- 
The  partnership  was  reeulated  by  a  deed  dated  the  higuous  or 
ni  ;r  ^  ,  ,«rti  t      ,  y  silent,  the 

olst  ot  December,   lool,  made  between   the  testa  tor,  course  of  deal- 

Henry  Bevan,  and  his  then  six  copartners,  some  of  !"6  between 

whom  regulates  the 
mode  by  which 
this  Court  must 
deal  with  them,  and  in  some  cases  the  Court  has  allowed  the  constant  usage  of  partners 
to  supersede  the  articles. 

Bj  a  partnership  deed,  annual  rests  were  to  be  made,  and  entered  in  a  book  and 
signed,  and  which  were  to  be  binding  and  conclusive  on  the  partners,  and  in  case  of  the 
death  of  a  partner,  the  survivors  had  a  right  to  take  his  share  at  the  valuation  appear- 
ing by  the  last  annual  rest  The  rest  was  made  in  July^  1860,  in  the  absence  of  rf.  B. 
(one  of  the  partners),  in  which,  according  to  the  usual  custom,  the  plant,  &c.  was 
taken  at  an  arbitrary  sum,  without  any  distinct  valuation.  A  copy  was  furnished  to 
fi.  B.,  who  expressed  no  disapprobation.  The  book  was  signed  by  all  the  partners 
except  H.  B.,  and  he  died  two  months  afterwards : — Held^  that  the  rest  was  binding  on 
him  and  his  executors,  and  that  the  latter  could  not  require  an  actual  valuation  to  be 
made  of  the  partnership  property. 
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1863.       whom  had  since  died  and  had  been  replaced  by  persons 
^^^"'"^^      representing  them. 

€0TEMTRT 

9. 

Barclay.  By  the  3rd  clause,  it  was  agreed,  that  the  dwelling- 
house,  buildings,  plant,  effect  and  property  then  used 
or  belonging  to  the  trade,  or  thereafter  to  belong  thereto, 
should  be  the  joint  property  of  the  partners,  and  in  the 
proportions  following: — one-eighth  to  the  testator  and 
.    the  remainder  in  shares  to  the  other  partners. 

The  other  material  clauses  of  the  deed  of  copartner- 
ship were  as  follows :  — 

4.  That  the  gains  or  profits  which  should  be  made  in 
or  by  the  said  joint  trade,  and  all  losses  attending  the 
same,  should  be  divided  between  and  borne  by  the  said 
several  persons  parties  thereto  in  the  shares  and  pro- 
portions aforesaid. 

10.  That  once  in  every  year  during  the  said  co- 
partnership, (that  is  to  say),  on  or  about  the  6th  day  of 
July,  or  as  soon  after  as  conveniently  might  be,  the  said 
several  persons,  parties  thereto,  should  make,  cast  up 
and  fully  finish  between  them  a  true,  perfect  and  par- 
ticular rest  or  reckoning  in  writing  of  all  their  joint  stock 
then  in  copartnership,  and  of  the  value  thereof,  and  of 
all  the  gains  and  produce  thereof,  and  all  losses,  re- 
ceipts, payments,  dealings  and  transactions  relating  to 
the  said  copartnership,  for  the  year  last  past  before  the 
taking  of  such  accounts,  and  of  all  debts  owing  to  and 
from  the  said  joint  trade,  and  of  all  matters  and  things 
belonging  thereto^ 

11.  That  every  such  rest  or  account  should  be  entered 
into  one  book,  which  book  should  be  signed  by  all  the 
said  several  persons  parties  thereto ;  and  each  party  who 
should  require  should  have  a  copy  of  the  said  book, 
which  said  account  or  rest,  when  finished  and  signed,  in 

the 
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the  manner  aforesaid,  should  be  binding  and  conclusive        1863. 

upon  all  the  said  several  persons  parties  thereto,  their 

heirs^  executors  and  administrators,  and  should  not  be 

opened,  unravelled  or  altered,  unless  manifest  errors,  by      BA»oLAn 

omissions,  wrong  charges  or  miscastings  up  should  be 

made  appear  therein  to  the  amount  of  1,000/.,  within 

six  calendar  months  next  ailer  finishing  such  rest  or 

account  as  aforesaid.    And  in  case  any  such  error 

should  be  discovered  and  made  known  within  that  time, 

the  same  should  be  rectified,  nevertheless  the  said  ac* 

count  should  be  binding  and  conclusive  as  to  all  other 

the  particulars  therein  contained. 

And  after  various  provisions  enabling  the  partners  to 
introduce  certain  persons  as  partners  in  respect  of  their 
shares,  and  to  nominate  successors  to  their  shares  in  the 
business,  the  deed  provided  :— 

38.  That  if,  upon  the  death  of  a  partner,  there  should 
be  no  person  who  should  be  entitled  and  willing  to 
succeed  as  a  partner  to  his  share  in  the  business,  *'  then 
the  surviving  or  continuing  partners  should  become  the 
purchaser  of  such  share  or  shares^  and  should  pay  for 
the  same,  unto  the  executors  or  administrators  of  the 
party  or  parties  so  dying,  so  much  money,  as  the  value 
of  the  share  or  shares,  according  to  the  last  annual 
account  or  rest  next  preceding  the  death  of  such  party 
or  parties,  together  with  5/.  per  cent,  per  annum  upon 
the  capital,  in  lieu  of  the  share  or  shares  of  the  profits 
of  the  party  or  parties  so  dying,  from  the  time  of  that 
account  or  rest  to  the  time  of  the  decease  of  such  party 
or  parties,  should  amount  unto,  with  interest  upon  such 
amount  at  the  rate  of  6/.  per  cent  per  annum,  to  be  com<^ 
puted  from  such  the  time  of  the  decease  of  the  said  party 
or  parties,  in  four  equal  payments,"  payable  at  intervals 
of  six  months.  And  they  were  to  give  bonds  to  secure 
.      b2 


COVBNTRT 


CASES  IN  CHANCERY. 

1863.  the  amount  and  to  indemnify  against  the  debts.  The 
clause  then  proceeded : — '^  and  the  heirs,  executors  or 
administrators  of  the  said  party  or  parties  so  dying 
Barclay,  should  thereupon,  at  the  expense  of  the  said  joint  estate, 
convey,  assign  and  make  over  the  share  or  shares  and 
interest  of  the  said  deceased  party  or  parties  in  the  said 
brewhouse,  brewhouse  plant,  dwelling-house,  messuage 
and  hereditaments,  stock,  debts  and  said  estate,  efTects 
and  things,  for  the  time  being  in  or  belonging  to  the 
said  copartnership,  unto  the  said  surviving  or  continuing 
copartners,  their  heirs,  executors,  administrators  and 
assigns.'' 

The  partnership  accounts  were  made  up  annually  from 
1831  and  were  entered  in  "  the  rest  book,'*  which  was 
duly  signed  by  all  the  members,  including  Mr.  Henry 
Sevan,  down  to  the  6th  otJuly,  1859. 

On  the  5th  of  Jult/,  1860,  the  accounts  of  the  firm 
were  made  up  in  the  usual  and  accustomed  manner ;  but 
Mr.  Henry  Bevan,  who  from  age  and  infirmity  had 
ceased  to  be  an  active  partner,  was  absent.  A  balance 
sheet  shewing  the  result  of  such  accounts  was  made 
out,  and  was,  in  the  same  month  of  July,  taken  and 
shewn,  by  the  Defendant  Charles  Bevan,  one  of  the 
partners  in  the  concern,  to  his  uncle  Mr.  Henry  Bevan 
at  his  residence  at  Twickenham,  who,  when  he  had  ex- 
amined it,  expressed  his  dissatisfaction  at  the  amount 
coming  to  him  being  considerably  less  than  in  the  pre- 
ceding year;  he,  however,  made  no  objection  to  the 
mode  in  which  the  account  was  made  out  or  to  the 
manner  in  which  the  valuations  were  made,  and  he  re- 
tained the  balance  sheet.  He  never  signed  the  rest  book, 
although  it  was  signed  by  all  of  the  other  partners. 
Shortly  afterwards  he  was  taken  ill,  and  he  died  at  the 
age  of  eighty-three  on  the  11th  of  September,  1860. 

By 
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By  his  will,  dated  in  December^  1869,  Mr.  Henry        1863. 
Bevan  appointed  the  Plaintiffs  his  executors,  and  he 
directed  them  to  get  in  his  share  of  the  brewery;  but  he 
appointed  no  successor  to  his  share  in  the  business,  so 
that  the  38th  clause  of  the  articles  became  operative. 

After  the  death  of  Mr.  Henry  Bevan,  his  executors 
made  application  to  Messrs.  Barclay,  Perkins  ^  Co. 
for  an  account,  shewing  the  amount  which  was  payable 
to  them.  They  also  asked  for  an  inspection  of  the  part- 
nership books,  and  required  a  valuation  of  the  whole 
of  the  partnership  property. 

Messrs.  Barclay,  Perkins  2r  Co.  furnished  a  short 
account,  consisting  of  six  items,  founded  on  the  last 
annual  rest,  and  shewing  a  balance  of  152,302/.  due  to 
the  estate  of  Mr.  Henry  Bevan.  They  declined  to  pro- 
duce the  partnership  accounts,  with  the  exception  only 
of  the  rest  book,  which  shewed  the  annual  rest  or 
balance  for  the  year  1860  {July),  and  they  insisted  on 
retaining  the  share  of  their  deceased  partner  in  the  pro- 
perty and  plant,  upon  the  terms  of  the  38th  clause  of 
the  articles,  namely,  at  the  value  appearing  upon  the 
last  annual  account  or  rest  preceding  his  death. 

It  appeared,  however,  that  the  value  of  the  property, 
plant  and  assets,  as  entered  in  the  rest  book  for  the 
year  ending  in  July,  1860,  was  founded  on  no  actual 
valuation  of  it,  but,  in  accordance  with  the  custom 
which  had  prevailed  continuously  from  the  year  1831, 
an  arbitrary  and  nominal  value  was  attached  to  them 
by  the  acting  partners. 

Under  these  circumstances,  the  executors  insisted, 
that  the  annual  rest  was  not  binding  on  them  or  their 
testator. 

Another 
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1 863.  Another  point  in  the  case  arose  under  the  following  cir- 

cumstances:—In  the  balance  of  July,  1B60,  was  a  large 
item  of  61,133/.  6s.  Id.,  called  "  the  sinking  fund,**  which 
Barclay,  was  neither  entered  in  the  account  as  capital  or  profits, 
This  was  set  apart  and  retained  to  meet  contingent 
losses,  arising  frotn  bad  debts  not  already  ascertained, 
or  on  contracts,  the  result  of  which  was  unknown,  and 
similar  matters.  The  Plaintiffs  insisted,  that  they  were 
entitled  to  a  share  of  so  much  of  this  fund  as  might  not 
ultimately  be  required  to  cover  contingent  liabilities. 

The  executors  of  Mr.  Henry  Sevan  filed  their  bill 
against  his  surviving  partners,  alleging  a  number  of 
facts  tending  to  shew  that  the  value  of  partnership  pro- 
perty, plant  and  assets  was  greatly  under-valued  in  the 
last  balance  of  July,  1860.  It  prayed  a  declaration, 
that  Mr.  Henry  Bevan  and  his  executors  were  not 
bound  by  the  rest  of  the  5th  of  July,  1860,  and  asked 
that  the  partnership  accounts  might  be  taken  from  the 
foot  of  the  last  settled  account,  and  that  the  share  of 
Mr.  Henry  Bevan  might  be  ascertained  and  paid. 

The  Solicitor- General  (Sir  R.  Palmer),  Mr.  Selwyn 
and  Mr.  Speed,  for  the  Plaintiffs,  argued,  that  the  last 
rest,  not  having  been  **  signed**  by  Mr.  Henry  Bevan, 
was  not,  upon  the  terms  of  the  articles,  conclusively 
binding  on  him,  and  that  his  share  must  be  ascertained 
by  taking  an  actual  valuation  of  all  the  assets  of  the 
partnership,  consisting  of  freehold  and  leasehold  pro* 
perty,  plant  and  stock  in  trade,  debts,  &c.,  and  that 
one-eighth  part  of  this  must  be  paid  to  the  executors. 

Sir  Hugh  Cairns,  Mr.  Amphlett  and  Mr.  Hoare,  for 
the  Defendants,  contended,  that  the  PlaintifiB,  as 
executors  of  Mr.  Henry  Bevan,  were  only  entitled  to 
one-eighth  part  of  the  assets  of  the  partnership  as  they 

were 
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were  ertimated  in  the  book  of  the  partDership  at  the  1863. 
last  annaal  taking  of  the  accounts,  as  appearing  in  the 
book  called  ** the  rest  hook"  and  that  this  was  deter* 
mined  both  by  the  true  construction  of  the  partnership 
arUcIes  tberaselves,  and  also  by  the  acquiescence  of  the 
deceased  partner. 

Smith  v.  Everett  (a);  Lees  y.  Lafarest{J))\  Pettyt 
V.  Janeson  (c) ;  Simmons  v.  Leonard  {d) ;  BUsset  v. 
Daniel  {e)^  were  cited. 


The  Master  of  the  Rolls. 

The  question  in  this  cause  is,  in  what  manner  the  /<">«  19* 
value  of  the  share  of  a  deceased  partner,  in  the  great 
firm  of  brewers  commonly  known  by  the  name  of 
"  Barclay f  Perkins  ^  Co.^'  is  to  be  ascertained.  This 
question  partly  depends  on  the  proper  construction  to 
be  placed  on  the  articles  of  partnership,  and  partly  on 
the  acts  of  the  partners  amongst  each  other.  The  real 
question  is  this:— Is  the  estate  of  Mr.  Henry  Bevan 
bound  by  the  valuation  made  in  the  rest  book,  on 
which  the  balance  sheet  shewn  to  him  was  founded? 
and  I  think  that  it  is.  It  is  argued,  that  it  appears  by 
the  accounts,  that  no  real  valuation  was  made  of  the 
property,  that  it  was  estimated  on  an  arbitrary  principle, 
without  taking  any  steps  for  the  purpose  of  ascertaining 
its  real  market  value,  which,  for  instance,  if  it  were 
sokl,  it  would  realize.  But  I  find,  upon  the  evidence, 
that  the  same  principle  of  valuation  had  been  adopted 

since 
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I863«  since  the  year  1831,  when  the  articles  were  executed, 
down  to  and  including  the  year  1860.  I  find  that  Mr. 
Bevan  bad  signed  the  rest  book  for  every  year  doring 
the  twenty-nine  years  which  elapsed  from  the  date  of 
the  articles,  down  to  and  including  July,  1858;  that  he 
was  perfectly  cognizant  of  the  mode  in  which  this 
valuation  was  made,  and  that  he  never  made  any  objec- 
tion to  it,  or  any  remonstrance  on  the  subject.  It  is 
obvious,  that  if  he  had  died  at  any  time  after  he  had 
signed  the  rest  book  in  July,  1859,  and  prior  to  the  5th 
otJuly,  1860,  his  estate  would  have  been  bound  by  the 
accounts  and  valuation  so  signed  by  him.  I  doubt 
whether,  on  any  known  principle  by  which  Courts  of 
Equity  deal  with  such  cases,  he  could,  after  so  long  an 
acquiescence  in  this  mode  of  estimating  the  value 
of  the  concern,  have  been  permitted  to  introduce  a  new 
mode  and  system  of  valuation  in  his  lifetime,  without 
the  assent  of  his  copartners.  But  that  is  not  the  ques- 
tion before  me ;  the  question  is,  whether,  what  he  did 
not  do  himself,  his  executors  can  be  permitted  to  do  in 
his  place. 

I  assume,  for  the  purpose  of  testing  the  argument, 
that  the  valuation  made  in  the  rest  book  was  far  below 
the  real  value  of  the  partnership  assets.  It  is  plain, 
that  if  one  of  the  other  partners  had  died  before  Mr. 
Bevan  without  appointing  a  successor,  Mr.  Bevan 
would  have  had  the  beneSt  of  the  reduced  amount  of 
valuation  in  the  increased  share  he  would,  in  that  event, 
have  taken.  Was  it  open  to  him  to  contend  this :— if 
one  of  my  partners  should  die,  I  insist  on  the  valuation 
so  made  in  the  rest  book ;  but  if  I  should  be  the  first 
to  die,  then  I  insist  that  my  executors  should  have  the 
opportunity  of  obtaining  a  new  valuation,  which  would 
greatly  increase  my  estate.  I  apprehend  that  such  a 
course  would  be  impossible. 

It 
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It  is  true  that  he  was  much  advanced  in  years,  but  1863. 
one  of  his  copartners  was  still  older  than  himself,  and, 
reckoning  merely  on  the  circumstance  of  age,  might 
reasonably  have  been  expected  to  predecease  him.  It 
is  impossible  that  Mr.  Bevan  could  have  been  permitted 
to  say  in  his  lifetime,  ^^  I  decline  to  sign  the  rest  book ; 
if  one  of  my  copartners  predecease  me,  I  shall  insist 
on  the  valuation  therein  appearing,  but  if  I  die  first,  I 
shall  require  my  executors  to  contest  it." 

The  case  of  Blisset  v.  Daniel  (a),  which  has  been 
much  relied  on  in  argument  for  the  Plaintiff,  appears  to 
me,  when  properly  considered,  not  to  be  favourable  to 
the  Plaintiff,  but  rather  to  support  the  view  I  am  now 
stating.  In  that  partnership,  there  was  a  clause  for 
taking  the  accounts  similar  to  that  which  appears  in  the 
case  before  me,  and  a  similar  custom ;  but  the  Court 
there  held,  that  such  a  clause  and  custom  could  not 
be  taken  advantage  of,  for  the  purpose  of  expelling 
a  partner  and  thereby  benefiting  those  who  expelled 
him ;  that  is,  that  it  is  not  competent  for  any  one  or 
more  of  the  partners  to  make  use  of  such  a  clause  for 
his  or  their  exclusive  benefit.  But  that  would  be  the 
case  here,  if  it  was  open  to  Mr.  Bevan  to  adopt  it  if  he 
survived  one  of  his  partners,  and  yet  that  his  executors 
could  reject  it  if  he  predeceased  them.  Here  the  clause 
and  custom  would  be  adopted  by  the  partner  if  bene- 
ficial to  him,  but  repudiated  if  otherwise,  and  this  not 
depending  on  the  act  of  the  others. 

Suppose  that,  in  the  case  of  Blisset  v.  Daniel,  instead 
of  a  power  enabling  some  partners  to  expel  another 
partner,  the  clause  had  been  that  they  were  to  draw  lots 
for  one  partner  to  retire :  could  the  retiring  partner  who 
had  drawn  the  unlucky  lot  have  afterwards  insisted  that 

the 
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1863.  the  mode  of  taking  the  valuation  ought  to  have  been 
altered^  and  that  having  taken  the  risk  of  the  chance, 
which,  if  it  turned  out  in  his  favour  and  had  removed 
another  partner  would  have  increased  his  share,  he 
could  repudiate  the  arrangement,  because  the  chance 
had  gone  against  him.  I  apprehend  clearly  not,  and 
yet,  practically,  that  is  what  is  sought  to  be  done  in 
the  present  case.  In  truth,  in  Blisset  v.  Daniel  the 
decision  of  the  Court  rests  upon  fraud,  the  Court  held, 
that  as  soon  as  the  remaining  partners  determined  to 
expel  Mr.  Blisset,  they  were  bound  to  inform  him  of 
that  fact,  in  order  that  he  might  take  such  steps  as  he 
was  lawfully  entitled  to  take  in  the  existing  circum- 
stances. In  the  case  of  Blisset  v.  Daniel,  the  excluded 
partner  had  actually  signed  the  accounts  and  the  valua- 
tion; and  if  that  case  were,  in  fact,  applicable  in  the 
present  instance,  and  governed  this  case  in  all  respects, 
it  would  then  follow,  that  if  Mr.  Bevan  had  died  before 
the  5th  July,  1860,  he  would  not  have  been  bound  by 
the  valuation  in  the  rest  books  which  he  had  signed  in 
July,  1859,  a  point  which,  on  the  construction  of  the 
articles,  was  not  and  could  not  reasonably  have  been 
argued  before  me. 

If,  in  Blisset  v.  Daniel,  the  partner  bad  died,  instead 
of  being  expelled  by  his  co-partners,  then,  I  apprehend, 
the  Court  would  have  held,  that  the  valuation  made  was 
a  good  and  binding  valuation,  and  that  his  executors 
could  not  have  set  it  aside.  In  truth  the  very  point  is 
stated  by  the  Vice-Chancellor  in  p.  517  of  that  report, 
and  is  distinguished  by  him,  as  being  distinct  from  the 
case  where  the  chances  are  equal,  as  in  the  case  of 
death  or  voluntary  retirement,  but  in  no  respect  appli- 
cable to  the  case  of  expulsion. 

In  truth,  the  mode  of  valuing  the  property  adopted 

by 
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by  the  partners,  and  the  manner  in  which  they  have  been  1863. 
in  the  habit  of  taking  the  accounts,  are  circumstances 
applicable  to  the  case  of  the  continuance  of  this  partner- 
ship, under  the  clause  which  provides  for  its  duration  as 
long  as  the  nature  of  things  would  permit,  and  is  meant 
for  the  equal  beneBt  of  all,  and  all  the  partners  having 
an  equal  chance  of  deriving  a  benefit  from  them ;  they 
are  not  applicable  to  the  case  where  some  one  partner 
seeks  thereby  to  obtain  an  advantage  over  another  by 
means  of  his  own  acts. 

Unquestionably,  fraud  introduces  a  new  element  in 
all  cases  of  this  description,  and  no  decision  founded 
on  that  principle,  when  that  is  a  main  ingredient,  can 
properly  be  held  to  govern  cases,  where>  as  in  the 
present,  all  the  parties  act  bond  fide,  and  where  the 
notion  of  obtaining  any  undue  advantage  is  as  foreign 
to  the  continuing  as  it  is  to  the  retiring  partner.  If,  in 
September,  1860,  Mr.  Bevan,  instead  of  dying,  had  volun- 
tarily chosen  to  retire,  I  should  have  held  him  equally 
bound  by  the  rest  book,  though  not  signed  by  him;  his 
death  does  not  give  his  executors  any  higher  right  than 
he  himself  possessed.  I  am  of  opinion  that  if,  in  Sep- 
iember,  186C,  he  had  first  contested  the  propriety  of  the 
valuation,  he  could  not  have  succeeded  in  so  doing,  and 
this  appears  to  me  to  rest  on  a  principle  of  great  im- 
portance, and  constantly  acted  upon  in  Courts  of  Equity. 
It  is,  that  the  course  of  dealing  adopted  by  the  partners 
themselves  binds  them. 

When  the  articles  of  partnership  are  clear  and 
distinct,  the  partners  are  bound  by  them;  when  they 
are  ambiguous  or  silent,  the  course  of  dealing  between 
the  partners  regulates  the  mode  by  which  this  Court 
must  deal  with  them.  In  some  cases,  indeed,  this 
Court  has  gone  so  far  as  to  allow  the  constant  usage  of 

partners 
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1863.  partners  to  supersede  the  articles;  but  that  case  does 
not  arise  here.  Here,  so  far  as  the  articles  say  anything 
on  the  subject,  they  make  the  last  valuation  binding. 
When  Mr.  Sevan  made  his  will  he  was  unquestionably 
bound  by  the  valuation  signed  by  him  in  July,  1859, 
according  to  the  strict  words  of  the  articles ;  if  he  died 
after  July,  I860,  and  no  valuation  had  been  made  since 
July,  1869,  he  would  have  been  bound  by  that  valuation. 
I  assent  to  the  case  of  Pettyt  v.  Janefom  {a),  which 
shews,  that  if  the  remaining  partners  had  endeavoured 
to  bind  his  estate  by  that  valuation,  they  would  not 
have  been  entitled  to  do  so;  but  I  am  at  a  loss  to 
understand  how  that  case  shews,  that  the  valuation  U> 
be  made  in  July,  1860,  was  to  be  made  on  a  principle 
to  be  introduced  into  the  partnership  for  the  first  time, 
against  the  will  of  all  the  other  partners,  and  materially 
altering  their  rights  and  interests  as  between  themselves. 

If  I  adopt  the  argument,  that,  if  any  one  of  the 
partners  thought  proper,  a  new  system  of  valuation 
might  have  been  introduced,  still  I  am  of  opinion  that 
it  would  not  be  competent  for  him  to  do  so  as  to  past 
accounts,  even  though  they  had  not  been  signed  by  him, 
but  that  it  would  have  been  necessary  for  him  to  have 
given  notice  of  his  intention  of  introducing  such  new 
alteration  for  the  future.  But  I  do  not  mean  to  express 
any  opinion  as  to  whether  he  would,  in  that  respect, 
have  been  entitled  to  controul  the  wishes  of  the  other 
partners. 

I  have  hitherto  considered  this  case  as  if  Mr.  Beoan 
had  resisted  the  valuation  made  in  1860.  But  it  is 
important  to  see  what  the  facts,  shewn  in  the  evidence, 
are,  as  to  the  conduct  of  Mr.  Sevan  ;  and  I  think  that 
he  never  did  contest  or  intend  to  contest  the  accuracy 
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of  the  balance-sheet  submitted  to  him,  or  the  principle  1863. 
on  which  it  was  made  out.  I  am  of  opinion  that  the 
utmost  extent  to  which  the  evidence  can  be  viewed  in 
favour  of  the  Plaintiffs  is  this  :— that  Mr.  Bevan  did  not 
expressly  state  his  acquiescence  in  the  balance-sheet 
sent  to  him,  and  which,  it  is  admitted,  accurately  repre- 
sents what  appears  in  the  rest  book;  but  I  am  clear 
that,  upon  the  evidence,  he  nowhere  expressed  any 
dissent.  He  continues  then  for  two  months  neither 
expressing  assent  nor  dissent,  and  without  making  any 
remonstrance ;  and,  upon  the  evidence  of  Braby  and 
of  Charlei  Bevan,  I  am  disposed  to  think,  that  he  had 
no  intention  to  act  differently,  on  this  occasion,  from  what 
he  had  done  on  former  occasions. 

Then  what  does  the  case  of  the  Plaintiffs  amount 
to  ?  this  and  this  only : — that  whereas  an  uniform  course 
of  dealing  has  taken  place  for  thirty  years  under  these 
articles,  to  all  of  which  Mr.  Bevan  assented  up  to  July, 
1869,  and  to  which  he  expressed  no  dissent  after  that 
period  up  to  September,  I860,  still  that  his  executors, 
who  stand  precisely  in  his  shoes,  can  come  to  this  Court 
and  say,  "we  are  entitled  to  have  the  whole  system 
altered  from  the  date  of  the  last  account  in  July,  1859.'' 
If  it  could  be  shewn  that  the  valuation  was  on  a 
fraudulent  principle,  of  which  he  was  not  cognizant,  the 
case,  as  I  have  already  said,  would  be  varied.  But 
nothing  of  the  sort  exists ;  so  far  from  it,  on  the  best 
judgment  I  can  form,  on  examination  of  the  valuations, 
they  are  made  on  a  fair  and  equitable  principle,  as- 
suming even  that  if  a  professional  valuer  were  called 
in  he  would  place  a  much  higher  value  upon  them. 
But  in  truth  nothing  can  be  less  satisfactory  than  the 
valuation  of  professional  valuers  of  property  of  this 
description;  and  this  is  constant  experience  of  the 
Court.     One  set  of  valuers  proceeds  on  the  principle 

that 
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1863.  that  no  person  or  set  of  persons  could  be  found  to  buy 
so  very  large  a  concerni  and  that  it  must  be  valued  as  if 
discontinued  and  the  business  broken  up,  and  thereupon 
the  land  and  materials  sold.  On  the  other  hand,  another 
set  of  valuers  proceeds  on  the  principle  of  putting  the 
highest  rate  of  profit  on  the  concern,  and  that  the 
public  is  teeming  with  persona  ready  to  compete  for  the 
purchase,  and  if  not  to  buy  for  themselves  exclusively, 
at  least  to  form  a  joint  stock  company  to  buy  and  con- 
duct so  profitable  a  business,  with  expectations  of  \n^ 
definite  success.  And  when  the  Court,  in  despair  at 
reconciling  such  conflicting  valuations,  appoints  a  valuer, 
to  arbitrate  as  it  were  between  those  two  classes,  it  is 
obliged  to  proceed  much  on  guess  work,  without  any 
certain  data  on  which  to  found  a  satisfactory  conclusion. 

I  am  of  opinion,  on  the  whole  of  this  case,  that  Mr. 
Bevan  was  bound  by  the  valuation  taken  in  the  rest 
book  for  July 9  I860,  and  that  his  executors  cannot  now 
disturb  it. 

There  is  still,  however,  another  question  behind,  as- 
suming that  valuation  to  be  correct,  and  that  the 
purchase  of  Mr.  BevavLS  share  is  to  be  made  on  that 
principle,  which  is  this :— It  remains  to  be  determined 
whether  his  estate  is  entitled  to  any  portion  of  a  sum  of 
61,1332.  5s.  \\d.y  called  in  the  account  ''the  sinking 
fund."  Upon  the  evidence  as  to  the  character  of  this 
fund  and  on  the  general  scope  of  the  articles,  I  am  of 
opinion  that  the  executors  are  bound  by  this  item 
in  the  last  account,  and  that  they  are  not  entitled  to 
any  part  of  this  fund.  As  I  understand  the  case,  it  is 
this: — the  profits  are  ascertained  over  and  above  the 
sums  drawn  out  by  the  partners  during  the  year  at 
40,000/.  On  the  5th  of  July,  1860,  61,133/.  bs.  lief,  is 
set  apart  as  a  ** sinking  fundt'  (an  expression  which  does 

not 
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not  accurately  convey  the  scope  and  object  of  the  function  ]  863. 
it  has  to  perform) ;  a  sinking  fund,  in  the  ordinary  ac- 
ceptation of  the  term,  is  a  fund  set  apart  to  make  good 
some  existing  debt  or  deficiencyi  but  this  seems  to  have 
been  a  fund  set  apart,  on  an  estimate^in  order  to  meet  con- 
tingent losses,  T9hether  arising  from  bad  debts  not  already 
ascertained  or  on  contracts  already  entered  into,  the 
results  of  which  were  not  yet  ascertained.  For  instance, 
it  appears  that  a  large  portion  of  the  trade  of  the* 
concern  consists  in  consignments  made  to  foreign 
countries,  which  is  termed  ''  the  export  trade/'  the  final 
result  of  these  transactions  may  not  be  capable  of  being 
ascertained  for  a  considerable  time.  This  sum  is  cal- 
culated, though  upon  what  principle  I  have  not  been 
able  accurately  to  ascertain,  with  a  view  of  meeting  the 
losses  which  may  arise  in  transactions  not  concluded, 
and  the  result  of  which  are  not  ascertained  at  the  time 
of  the  annual  rest,  and  not,  as  I  understand  it,  to  guard 
against  the  losses  which  may  be  sustained  in  contracts  not 
then  entered  into.  Whether  this  distinction  is  clearly 
de6ned  I  have  not  been  able  to  satisfy  myself,  but  still 
I  observe,  that  by  the  37th  clause  of  the  articles  it  is 
provided,  ''that  any  executor  or  administrator  who  shall 
be  in  any  way  interested  as  aforesaid  shall  not  have 
power  or  authority  to  attend  at  the  brewhouse  where  such 
joint  trade  or  business  shall  be  carried  on,  except  once 
in  the  year,  at  the  general  rest,  to  inspect  the  books  of 
account,  whereby  the  balance  shall  be  made  out  and 
appear  to  be  due  to  the  respective  parties." 

It  is  therefore  obvious,  that  the  arrangements  between 
the  partners  was,  that  the  executors  of  the  deceased 
partner  should  not  have  the  means  of  judging  as  to  the 
profits  made,  except  as  they  appear  by  the  books  on 
the  day  when  the  annual  rest  is  made,  and  I  think  it 
must  be  taken,  on  the  evidence,  that  this  sum  is,  by 

agreement. 
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agreement,  set  apart  as  constituting  no  portion  of  the 
proSts.  If  so,  then,  if  Mr.  Bevan  had  died  before  Jufy^ 
I860,  his  executors  could  not  have  required  any  portion 
of  the  sinking  fund  of  July,  1859,  which  amounted  to 
52,855/.  55.  9d.,  to  be  applied  as  belonging  to  his  estate; 
and  if  so,  and  I  am  right  in  the  rest  of  the  view  I  have 
taken  of  this  case,  viz.,  (hat  Mr.  Bevan  is  bound  by 
the  rest  book  of  July,  1860,  then,  in  like  manner,  his  exe- 
'  cutors  cannot  require  any  portion  of  this  51,133/.  BsAld,, 
the  sinking  fund  of  1860,  to  be  applied  as  part  of  his 
estate. 

In  truth,  were  it  otherwise,  the  result  would  be,  that 
many  years  might  elapse  before  the  final  result  of  the 
transactions  prior  to  that  month  could  be  completely 
ascertained,  and,  by  tins  means,  the  accounts  between 
the  firm  and  the  deceased  partner  might  be  prolonged 
for  an  indefinite  period.  It  would  also  necessarily 
follow  that  if  the  sum  so  set  apart  had  been  under- 
estimated, the  surviving  partners  would  have  a  claim 
against  the  estate  of  the  deceased  partner  for  such  de- 
ficiency, and  this  would  necessarily  entail  the  right  of 
the  executor  to  ascertain,  from  the  accounts  and  in- 
spection of  vouchers  and  the  like,  whether  the  amount 
of  the  over-estimate  or  under-estimate  alleged  were 
correct ;  yet  this  appears  to  me  to  be  precluded  by  the 
37th  clause,  which  1  have  read.  It  is,  in  my  opinion,  the 
object  of  the  articles  to  obviate  all  these  inconveniences. 

It  is  my  opinion,  therefore,  that  this  sum,  so  set  apart 
as  the  nominal  sinking  fund,  was  intended  to  bind,  and 
that  it  does  bind  both  sides,  so  that  neither  the  re- 
tiring partner  nor  the  executor  of  a  deceased  partner, 
on  one  side,  nor  the  surviving  partner,  on  the  other  side, 
could  contest  the  accuracy  of  the  estimate  so  made. 
It  follows,  therefore,  in  my  opinion,  that  the  executor 
<;annot  claim  any  portion  of  this  fund. 

If 
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If^  indeed^  it  could  be  shewn  that  this  sum,  or  indeed 
any  other  part  of  the  accounts  appearing  in  the  rest 
booky  was  erroneous,  independently  of  the  ingredient  of 
frauds  which  does  not  exist  here,  then  the  articles  diem- 
selves  provide  for  the  redress  of  such  errors.  But  none 
of  these  are  alleged  to  exist  in  the  present  case,  with 
the  exception  of  what  I  cannot  but  consider  to  be  an 
irregularity,  but  one  which  does  not  affect  the  Plaintiffs 
or  the  late  Mr.  Henry  Sevan,  I  mean  that  process  by 
which  the  1,000/.  per  quarter,  drawn  out  by  each  partner 
in  respect  of  the  anticipated  profits  on  bis  one-eighth, 
is  omitted  from  both  sides  of  the  account.  This  would 
have  made  the  profits  for  the  year  ending  July  5th, 
I860,  72,000/.  instead  of  40,000/.,  but  it  would  not 
have  augmented  the  sum  to  be  paid  to  Mr.  Henry 
Sevan.  This  practice,  however,  seems  to  have  obtained 
from  a  very  early  period,  and  certainly  it  in  no  respect 
affects  the  interests  of  any  of  the  partners  inter  se,  nor 
does  it  make  these  accounts  inaccurate,  in  the  sense  in 
which  they  could  alone  be  opened  by  virtue  of  the  11th 
clause  of  the  articles,  or  so  as  to  shew  that  Mr.  Henry 
Sevan  or  his  executors  were  not  bound  by  them. 


1863. 


In  my  opinion,  therefore,  the  Plaintiffs  fail  wholly  in 
their  contention,  and,  as  I  understand  that  the  sums 
appearing  by  the  rest  book  of  July,  1860,  have  been 
duly  discharged  or  secured,  according  to  the  provision 
of  the  38th  clause  of  the  articles,  there  is  nothing,  if  I 
am  right,  to  be  done  further  between  the  Plaintiffs  and 
the  Defendants,  and  the  bill  must  be  dismissed  with 
costs. 


NoTK. — ^Tbia  case  was  affirmed  by  Lord  Wetlbury^  L.  C.,on  the  10th 
of  Dtcember,  1863,  as  to  the  first  point,  but  reversed  as  to  the  second, 
his  Lordship  considering  that  **  the  sinking  fund"  was  a  "  suspense  ac- 
count," the  surplus  of  which  was  divisible  between  the  Plainlifls  and 
the  surviving  partners,  according  to  their  shares  in  the  partnership. 
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COWEN  V.  PHILLIPS. 

May  7. 
A  tenant  in      fTlHE  question  in  this  case  arose  on  the  construction 


bavinir  an 


non,  X 


of  the  Metropolitan  Building  Act  (18  k  19  Vict. 
to^KliV"*  ^'  ^^^'  "^^^^  enables  (s.  83)  *'  the  building  owner''  lo 
under  an  pull  down  and  rebuild  party-walls,  and  do  other  works 

iSwTf^e  for  ^P^^  giving  his  neigh  hour,  who  is  in  the  act  called  "the 
a  term,  is,  in  adjoining  owner/'  "  at  least  three  months  previous 
"^iSjOTning  notice,"  s.  86,  (1).  The  word  *•  owner"  is  defined  in 
owner"  under  g.  3  as  follows : — ** owner  shall  apply  to  every  person  in 
litan  Building  possession  or  receipt  either  of  the  whole  or  of  any  part 
F  V^^  ^2^  ^^  ^^  ^^^^  ^^  profits  of  any  land  or  tenement,  or  in 
and  three  '  the  occupation  of  such  land  or  tenement  other  than 
must  be  rivenT  ^^  tenant  from  year  to  year,  or  for  any  less  term,  or  as 

to  him  before    a  tenant  at  will." 
any  alterations 
affecting  his 

premises  can        The  question  arose    under   the    following    circum- 

be  commenced 

by  his  neigb-    stances  : — By  a  memorandum  of  agreement,  signed  but 

thT'  wen  of  "^^  ^^^^^  ®®*''  ^^*  ^^^^  ^S^®®^  ^  ^^^  ^°  ^^^  Plaintiffs, 
that  act.  Cawen  and  Davis,  a  shop  and  parlour  on  the  ground 

floor  and  two  kitchens  on  the  basement,  being  part  of 

No.  3,  Bruton  Street,  Bond  Street. 

Messrs.  Phillips  (the  Defendants),  who  were  the 
occupiers  of  the  adjoining  house,  being  desirous  of  re^ 
building  the  party-wall  between  their  premises  and 
No.  3,  Bruton  Street,  gave  due  notice  to  Mr.  Baher  only 
on  the  18th  of  July,  1862.  Mr.  Baher  not  having  ap- 
pointed a  surveyor  to  act  for  him,  one  was  appointed 
for  him  by  Mr.  Phillips  under  the  act.  The  surveyors 
made  an  award  on  the  2nd  o(  August,  1862,  settling  how 
the  works  were  to  be  done,  and  awarding  that  the  works 

should 
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should  "  be  commenced  at  once."  No  notice  whatever 
was  given  by  Messrs.  PhiUipi  to  the  Plaintiffs.  On  the 
21st  of  August,  1862,  the  Defendants'  workmen  com- 
menced operations  and  knocked  holes  through  the  party- 
wally  thus  exposing  the  shop.  The  Plaintiff's  thereupon 
filed  this  bill  praying  an  injunction. 

The  Plaintiffs  submitted  that  the  Defendants  had  no 
right  to  pull  down  the  wall,  during  the  Plaintiffs' tenancy, 
without  the  Plaintiffs'  consent,  or  without  having  served 
them  with  the  notice  required  by  the  statute.  They  did 
not  object  to  the  wall  being  pulled  down  and  rebuilt, 
provided  some  good  and  effectual  fence  or  screen  was 
erected  to  protect  the  said  premises  and  all  the  articles 
therein  from  exposure  and  depredation,  and  provided 
that  all  damage  done  to  their  premises  and  articles  was 
made  good  to  them  by  the  Defendants. 

An  interlocutory  injunction  had  been  granted,  and 
the  cause  now  came  on  for  hearing. 

Mr.  C  SwamUm,  for  the  Plaintiffs,  argued,  that  the 
agreement  was  valid  as  a  contract,  and  that,  in  equity^ 
the  Plaintiffs  were  tenants  for  three  years  certain ; 
Parker  v.  TcuwdKji),  He  asked  that  the  injunction 
might  be  made  perpetual,  and  that  the  Defendants 
might  be  ordered  to  pay  the  costs.  He  also  asked  for 
an  inquiry  as  to  damages ;  Burgess  v.  HiUsfp). 

Mr.  Selwgn  and  Mr.  Renshaw,  for  the  Defendants. 
The  agreement  not  being  under  seal  is  void  as  a  l^al 
demise ;  7  ^  8  Vict.  c.  76,  #.  4 ;  8  4-  9  Vict.  c.  106,  s.  3. 
The  Plaintiffs  are  therefore  tenants  from  year  to  year  or 
at  will,  and  therefore  not  within  the    definition    of 

"  owners," 
(a)  2De0.i  J.  559.  (6)  26  Bern.  244. 

c2 
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*'  owners/'  so  as  to  entitle  them  to  notice.  The  act 
only  contemplates  a  legal  ownership  and  does  not  affect 
equitable  interests,  and  a  notice  to  a  trustee  would  be 
sufficient  without  giving  notice  to  every  cestui  que  trust 
who  might  be  interested.  Such  a  notice  has  been  given 
in  the  present  instance. 

This  is  not  a  case  for  damages,  none  having  been 
sustained.  They  cited  Stratton  v.  Pettit{di\  Tress  v. 
Savage  (&). 

Mr.  Hobhouse  and  Mr.  Freeling^  for  Baker,  merely 
asked  for  his  costs. 


The  Mastbr  of  the  Rolls. 

I  think  the  Plainti£fs  have  a  right  to  a  decree.  The 
real  question  is,  whether  the  Plaintiffs,  as  the  adjoining 
owners,  were  entitled  to  receive  any  notice  from  the 
Defendants.  The  Plaintiffs  have  been  in  occupation 
under  the  agreement  set  forth  in  the  bill,  by  which  Mr. 
Baker,  who  had  power  to  grant  an  underlease,  says,  in 
consideration  of  60/.,  I  hereby  let  you  the  shop,  parlour 
and  kitchen  for  three  years,  at  the  yearly  rent  of  105i 
It  is  not  under  seal,  and  therefore,  under  the  act,  it  is 
not  a  lease ;  but,  although  it  is  void  as  a  lease,  the 
question  is,  whether  it  is  not  valid  as  an  agreement.  I 
have  no  doubt  that  it  is  a  valid  contract,  and  that  this 
Court  would  specifically  enforce  it.  Whether  a  court  of 
law  would  refuse  to  give  damages  is  another  question, 
with  which  I  have  nothing  to  do. 

The  only  question  is,  whether  the  Plaintiffs  were  the 
adjoining  owners  within  the  Metropolitan  Building  Act, 

which 
(a)  16  C.  B.  Rep.  420.  (6)  4  Ell.  ^  B.  36. 
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which  excepts  tenants  from  year  to  year.  If  I  am  right  1863. 
as  to  validity  of  this  agreement  here,  then  in  equity  the 
Plaintiffs  had  an  interest  greater  than  from  year  to  year, 
for  it  was  an  interest  for  three  years,  and  unless  this 
clause  of  the  act  be  confined  to  bare  legal  interests,  the 
Plaintiffs  were  clearly  entitled  to  notice,  and  I  have 
been  referred  to  no  case  which  says  they  are  not  If 
this  act  were  confined  to  bare  legal  interests,  then  in 
the  case  of  a  marriage  settlement,  where  the  legal  estate 
is  vested  in  trustees,  although  the  husband  and  wife, 
the  tenants  for  life,  are  in  possession  of  their  pro- 
perty, and  the  trustees  abroad,  the  husband  and  wife 
are  to  have  no  notice  of  pulling  down  their  house.  I 
am  satisfied  that  this  is  not  the  proper  construction  of 
the  act,  nor  could  it  be  carried  into  effect. 

According  to  Mr.  Baker's  evidence  the  house  was 
divided  in  two  with  two  doors ;  the  Defendants  were 
told  that  he  had  no  power  to  deal  with  the  part  occupied 
by  the  Plaintiffs,  and  that  they  must  be  dealt  with 
separately.  But  the  Defendants  chose  to  assume  that 
they  are  only  to  deal  with  Mr.  Baker,  they  treat  the 
premises  as  his,  and,  under  the  5th  section,  they  ap- 
pointed a  surveyor  on  his  behalf  upon  his  neglecting  to 
appoint  one,  but  they  give  no  notice  to  the  Plaintiffs. 
The  arbitrators  make  an  award  respecting  the  works  to 
be  done  on  the  premises  of  which  the  Plaintiffs  are  the 
adjoining  owners,  and  the  Defendants  break  into  the 
premises,  notwithstanding  the  act  of  parliament  says, 
that  they  shall  not  proceed  unless  they  comply  with 
certain  forms,  which  they  have  not  complied  with. 

I  am  of  opinion  that  the  Defendants  are  in  the 
wrong,  that  the  Plaintiffs  were  justified  in  bringing  this 
suit  to  a  hearing,  and  that  Mr.  Baker  was  properly 
made  a  party.    There  must  therefore  be  a  decree  for 

the 
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the  Plainti£&  with  costs  up  to  hearing,  includiDg  those 
of  Mr.  BahtTt  and  there  must  be  an  inquiry  if  any  and 
what  damage  has  been  sustained  by  Plaintiffs. 


June  19. 


FECHTER  V.  MONTGOMERY. 


The  Pluntiff,  TN  1862,  the  Plaintifi;  Mr.  Fechter,  the  lessee  of  the 

o/a°SnXi  Lyceum  Theatre,  entered  into  negociations  with 

theatre,  en-  the  Defendant,  a  leading  actor  of  considerable  dis- 

^^int,apro^  tinction  in    the   provincial    theatres,  with  a  view  to 

▼incial  actor  engage  his  services.     Interviews  took  place  between 

desirous  of  °  °               .                                                     ^ 

aopearingon  them,  at  which   the   Plaintiff  expressed   his  earnest 

stiwefor^o  ^^^^^^  ^^  acting  in  London  in  Shakespeare*i  plays,  and 

years.  Though  said  he  was  willing  to  make  a  pecuniary  sacrifice  for 

thing  ex-  ^^^  attainment  of  that  object.     He  said,  Mr.  Fechter, 

pressed  on  the  i«  remember  that  I  come  to  you  not  to  be  idle,  but  to 

subject,  the 

Court  inferred  act:"  to  which  he  replied,  **  certainly,  that  is  so."    The 

ment  o?Sio  ^1*^*"^*'^  promised  the  Defendant  an  immediate  appear- 
part  of  the  ance,and  stated  the  parts  to  be  given  to  the  Defendant, 

employ  the  ^^^  ^^  proposed  to  open  with  one  of  such  plays. 
Derendant  for 

time,  and  on  The  parties  shook  hands  on  the  bargain,  which  did 

ge  part  of  the  ^^^^  however,  appear  to  be  very  definite ;  but  a  day  or 

to  perform  two  afterwards,  the  Defendant,  having  expressed  a  wish 

ThePi^^tiff  ^^^^ ^'^  engagement  should  be  in  writing,  Mr.  Bameti, 

having  (under  the  Plaintiff's  stage  manager,  wrote  'to  the  Defendant 

these  circum-  ^  ,, 

stances)  de-  ^8  follows : — 

layed  the  De-  u  j^iy  28th,  1862. 
fendant  s  ap- 

pearance  for  '^  Dear  Montgomery , — I  am  directed  by  Mr.  Fechter 
five  months,  ^ 
the  Defendant 
broke  his  en- 
gagement and  went  to  another  theatre  :^He^,  that  he  had  a  right  so  to  do,  and  that 
the  Plaintiff  was  not  entitled  to  an  interlocutory  injunction  to  prevent  his  performing 
there. 
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to  offer  yoa  an  engagement  at  the  Lyceum  Theatre  for       1863. 
two  years,  commencing  January  Ist,  1863,  at  a  salary      ^-^*v*^^ 
of  7/.  per  week  for  the  first  and  10/«  per  week  for  the  ^^ 

second  year;  it  being  thoroughly  understood  that  no  Momtoombht. 
advantage  will  be  taken  of  the  confidence  yoa  have 
reposed  in  Mr.  Fechier. 

"  Yours  truly, 

"  H.  Bamett, 
"  Pro  C.  Fechier." 
The  Defendant  replied  by  simply  accepting  the  offer, 
''on  the  terms  and  conditions  named  in  the  letter 
of  the  28th  of  July,  1862."  There  was  no  other  written 
agreement  The  salary  was  considerably  less  than 
that  which  the  Defendant  was  earning  by  his  country 
engagements,  which  was  30/.  per  week. 

The  Plaintiff  opened  the  Lyceum  Theatre,  on  the  7th 
of  January,  1863,  with  a  dramatic  piece  called  ''  The 
Duke*s  MottOj*  in  which  Mr.  Montgomery  was  not 
engaged.  This  piece  proved  eminently  satisfactory  to 
the  public,  and  lucrative  to  the  Plaintiff,  and  he  had 
continued  the  performance  of  it  from  day  to  day  down 
to  the  present  time.  Mr.  Montgomery  had  not,  as  yet, 
made  his  appearance,  though  he  had  been  willing  and 
anxions  so  to  do,  but  he  had  regularly  received  his 
salary.  He  was,  from  the  commencement,  advertised 
in  the  play  bills  as  about  shortly  to  appear. 

The  Defendant,  being  greatly  dissatisfied,  had  an  inter- 
view with  the  Plaintiff  on  the  13th  of  June,  1863,  when 
he  complained  and  stated  that  he  should  go,  and  ''  that 
if  the  Plaintiff  would  not  break  his  engagement  in  a 
friendly  way,  he  would  break  it  from  the  present 
moment. 

The  Defendant,  thereupon,  entered  into  an  engage- 
ment 
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meiit  with  Mr.   Vining  to  perform  at  the  Princess's 
Theatre,  commencing  on  the  20th  of  June, 

The  Plaintiff  immediately  filed  this  bill  to  restrain 
him,  and  the  case  now  came  on  upon  a  motion  for  an 
injunction. 

In  support  of  the  motion,  the  Plaintiff's  stage 
manager  made  an  affidavit,  stating  as  follows: — 

''  It  is  the  custom  of  actors,  and  well  understood  by 
them  in  their  profession,  that  when  an  actor  is  engaged 
at  a  theatre,  although  the  agreement  may  be  silent  on 
the  subject  of  his  performing  elsewhere,  he  is  bound,  by 
the  person  engaging  him,  to  perform  only  at  the  theatre 
at  which  he  is  engaged ;  the  object  of  an  engagement 
by  the  manager  of  the  theatre  being,  not  merely  that  it 
should  be  at  his  discretion  to  avail  himself  of  the  pre- 
sent engagement,  but  should,  at  the  same  time  exclude 
the  person  engaged  from  offering  his  services  to  any 
other  theatre." 

To  this  the  Defendant  in  his  affidavit  stated,  *'  It  was 
certainly  not  my  intention  not  to  perform  at  any  other 
theatre,  without  the  consent  of  the  Plaintiff,  during  the 
aforesaid  period  of  two  years,  if  the  Plaintiff  did  not 
keep  the  promise  that  he  had  made  to  me,  and  on  the 
faith  of  which  I  had  entered  into  my  agreement,  nor 
was  there  any  understanding  of  the  kind.  The  alleged 
custom  referred  to  in  the  4th  paragraph  of  the  said  bill 
(if  any  such  custom  exists)  only  holds  good  so  long  as 
the  agreement  between  the  manager  and  actor  is  un- 
broken by  the  manager." 

Mr.  Selwyn  and  Mr.  T.  H.  Terrell,  for  the  Plaintiff, 
argued,  that  there  was  an  implied  engagement,  on  the 
part  of  the  Defendant,  not  to  act  elsewhere  than  at  the 

Lyceum. 
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Lyceum.    That  so  long  as  the  salary  stipulated  for  was        1863. 
regularly  paid,  the  agreemeot  remained  in  forcei  and       ^«**v-^/ 
that  there  was  no  obligation,  on  the  part  of  the  Plaintiff,        bcbtbe 
as  to  the  extent  to  which  he  would  avail  himself  of  the  Montoombey. 
Defendant's  services.    That  the  Plainti£f  had  every  wish 
actively  to  employ  the  Defendant,  but  that  the  interests 
of  the  theatre  at  present  prevented  it.     They  cited 
Lumley  v.  Wagner  (a). 

The  Mastbb  of  the  Rolls  referred  to  Clarke  v. 
Price  (b). 

Mr«  Baggallay  and  Mr.  Graham  Hastings,  for  Mr. 
Montgomery,  argued,  that  the  whole  object  of  the 
Defendant,  and  for  which  he  had  made  such  great 
sacrifices,  had  been  defeated  by  the  Plaintiff's  not 
allowing  him  to  appear  before  a  London  audience,  and 
that  the  Plaintiff,  who  was  the  party  in  default,  was 
not  entitled  to  an  injunction. 

Mr.  Srooksbank,  for  Mr.  Vining,  the  lessee  of  the 
Princesses  Theatre. 

Mr.  Selwyn  in  reply. 


The  Mastbb  of  the  Rolls. 

I  am  of  opinion  that  this  is  not  a  case  in  which  the 
Court  ought  to  interfere  by  way  of  interlocutory  in- 
junction to  restrain  the  Defendant  from  acting. 

The  first  question  to  be  considered  is,  what  is  the 

meaning 

(fl)  6  DeO.i  Sm.  485.  {b)  2  WUton,  C.  C.  157. 
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1863.       meaning  of  the  agreement  which  has  been  entered  into 

^■^v^/      between  the  parties,  and  its  meaning  mast  be  construed 

BCBTEE      ^^^  merely  by  the  terms  of  it,  but  also  by  the  position 

MoKTooMBKT.  and  situation  of  the  parties  who  have  entered  into  the 

contract.    The  contract  consists  of  a  simple  consent  to 

a  proposal,  which  is  in  these  words: — ^^'I  am  directed  by 

Mr.  Fechter  to  ofier  yon  an  engagement  at  the  Lyceum 

Theatre  for  two  years,  commencingJoimary  1st,  1863,  at 

a  salary  of  7/.  per  week  for  the  first,  10/.  per  week  for  the 

second  year ;  it  being  thoroughly  understood  that  no 

advantage  will  be  taken  of  the  confidence  you  have 

reposed  in  Mr.  Fechter^* 

If  this  be  construed  strictly,  it  of  course  does  not 
give  Mr.  Montgomery  any  right  to  require  Mr.  Fechier 
to  employ  his  services  at  the  theatre,  so  long  as  his 
salary  is  paid,  and  on  the  other  hand  it  does  not  give 
Mr.  Fechter  any  right  to  prevent  Mr.  Montgomery  from 
acting  in  any  other  place  than  the  Lyceum,  fiut  having 
regard  to  the  situation  of  the  parties,  having  regard  to 
the  nature  of  a  contract  of  this  description,  and  having 
regard  also  to  the  previous  letter  of  the  21st  of  June, 
1862,  written  to  Mr.  Bamett,  and  the  conversation 
which  took  place  prior  to  this  agreement  being  entered 
into,  with  respect  to  which  conversation  there  does  not 
appear  to  be  much  difference  on  either  side,  I  am  of 
opinion  that  it  was  an  agreement  entered  into  by  Mr. 
Fechter  to  employ  Mr.  Montgomery,  during  a  reasonable 
time,  to  act  at  this  theatre,  and  that  it  was  an  agree- 
ment on  the  other  side  that  he  (Mr.  Montgomery) 
should  not  perform  elsewhere  without  the  consent  of 
Mr.  Fechter;  that  there  was  a  mutuality  in  the  agreement 
entered  into  on  both  sides,  on  the  one  side  that  he 
should  have  an  opportunity  of  displaying  what  his 
abilities  and  talents  were  before  a  London  audience,  and 

on 
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on  the  other  side,  that  he  should  not  act  ekewherei       I863« 

unless  with  the  permission  of  the  Plaintiff.  ^^'s^^ 

Fechtbk 
v. 
That  being  the  state  of  the  case^  the  only  questions  Mo«TooM«aY. 

are,  whether  that  contract  has  been  really  broken 
between  the  parties,  and  who  was  the  person  that  first 
broke  it,  so  as  to  entitle  the  other  to  say  it  is  no  longer 
binding  upon  him.  Upon  that  question,  it  is  material  to 
regard  the  facts  that  occurred ;  but  before  I  advert  to 
them,  I  may  notice  an  obserration  that  fell  from  Mr. 
TerreU,  that  the  contract  is  like  an  agreement  for  en« 
gaging  a  clerk,  or  any  other  person  whose  service  you 
require  and  wish  to  secure.  I  do  not  assent  to  that 
view  of  the  case ;  you  must  regard  the  position  and 
situation  in  which  the  person  is  placed  who  enters  into  the 
contract.  Here  the  Defendant  carries  on  the  profession 
of  an  actor,  a  profession  peculiar  in  its  character  and  re- 
sults, for  it  is  to  be  observed  that  his  success  entirely  de« 
pends  on  pleasing  the  public,  and  upon  being  constantly 
before  the  public.  It  is  scarcely  possible  to  say  that  he 
could  acquire  such  a  reputation,  by  being  associated  with 
Mr.  Fechter,SiB  would  supply  the  place,  which  I  assume, 
for  the  purpose  of  the  argument,  he  might  have  gained 
by  delighting  a  large  portion  of  a  London  audience  with 
the  ability  with  which  he  acted.  It  is  obvious  that  you 
cannot  put  him  in  the  position  of  a  clerk  or  other  person 
similarly  situated  and  compare  him  with  such  a  person. 
It  is  clear  that  the  great  object  of  any  gentleman 
wishing  to  become  a  distinguished  actor,  when  he  has 
already  established  a  reputation  in  the  provinces,  is  to 
have  an  opportunity  of  appearing  upon  the  London  stage 
and  before  a  London  audience.  That  is  the  object  for 
which  a  person  enters  into  a  contract  of  this  description, 
and  it  would  be  defeated  if  the  effect  of  the  contract  is 
this : — ^that  if  the  gentleman  who  engaged  him  is  not 
bound  to  employ  him,  and  does  not  in  fact  do  so,  so  as  to 

give 
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give  him  an  opportunity  to  display  his  talent  and  abili'^ 
ties,  yet  he  is  not  to  be  at  liberty  to  act  elsewhere,  unless 
9,  by  the  permission  of  the  gentleman  who  engaged  him. 

MowTooicBKT.  I  entertain  no  doubt  that  it  was  a  mutual  contract 
between  the  parties,  and  also  that  Mr.  Fechter  so  under- 
stood it.  It  is  shewn  by  Mr.  BametCs  letter,  and  by 
the  conversation  itself,  that  this  was  part  of  the  contract 
entered  into  between  them. 

I  now  come  to  the  question,  whether  it  can  be  said 
that  Mr.  Montgomery  \%  to  blame  for  saying,  on  the  13tb 
of  June^  that  he  would  then  put  an  end  to  the  contract 
That  there  was  a  binding  contract  up  to  the  13th  of 
June  cannot  be  disputed.  Mr.  Montgomery  then  says 
to  Mr«  Fechteff  you  must  employ  me  to  perform  on 
the  London  stage.  How  long  was  he  to  go  on  waiting 
for  the  performance  of  that  part  of  the  contract  ?  He 
had  waited  five  months  before  he  took  any  step,  during 
that  time  he  admits  he  was  bound  only  to  perform  in 
London  at  the  Plaintiff's  theatre,  and  that  no  engage* 
ment  could  be  made  except  by  the  permission  of  Mr. 
Fechter;  but  finding  **  The  Duke^s  Motto^*  running 
on,  he  says  "  this  may  go  on  as  long  as  it  has  already 
done,  I  do  not  agree  to  that;  you  have  kept  me 
five  months  without  giving  me  the  opportunity  of  shew- 
ing what  my  powers  of  acting  are,  you  tell  me  this  is 
to  go  on  much  longer:  I  object  to  it,  I  will  put  an  end 
to  my  contract'*  Was  that  a  reasonable  time?  He 
had  been  waiting  five  months,  during  which  time  be 
had  no  opportunity  of  performing  before  a  London 
audience,  and  then,  when  he  finds  be  is  to  have  no  more 
chance  of  doing  so  for  the  next  five  months,  or  possibly, 
as  was  stated,  the  next  fifteen  months,  he  says  '^  \  will 
put  an  end  to  the  contract." 

Does  not  that  come  exactly  within  the  case  which 

the 
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the  Vice-Cbancellor  Parker  put  when  he  said  (a),  *'  if 
there  had  been  a  want  of  ability^  or  a  want  of  willing- 
ness, or  a  want  of  good  faith,  on  the  part  of  Mr.  Lumley^ 
with  respect  to  this,  or  if  there  had  been  non-per-  Momtoomery. 
formance  of  it,  I  think  he  would  have  come  in  vain  to  a 
Court  of  Equity  to  ask  it  to  pat  in  force  the  very 
stringent  remedies  which  are  given  by  the  injunction." 

I  leave  out  all  consideration  of ''  want  of  ability,"  and 
I  agree  with  Mr.  BaggaUayf  that  there  is  no  ''  want  of 
good  faith"  on  the  part  of  Mr.  Fechter^  for  my  belief  is, 
that  he  intended  to  avail  himself  of  the  services  of  Mr. 
Montgomery,  and  that  he  intended  to  give  him  ample 
opportunity  of  shewing  what  his  abilities  were  before  a 
London  audience,  but  that  circumstances  turned  out, 
which,  though  they  did  not  make  it  impossible  to  perform 
the  contract,  at  least  made  it  extremely  profitable  not  to 
perform  it.  But  there  is  certainly  a  '^  non-performance.'* 
Then  the  Plaintifi^  is  not  at  liberty  to  say,  although  this 
is  a  part  of  the  mutual  contract  between  us  and  I  can- 
not perform  it,  still  I  will  bind  you  not  to  play  at  any 
other  theatre.  The  consideration  which  was  promised  to 
Mr. Montgomery,  and  which  is  binding  upon  the  Plaintiff, 
is  twofold,  he  was  to  receive  seven  guineas  a  week,  and 
was  to  have  an  opportunity  of  shewing  what  his  abilities 
were  before  a  London  audience.  He  is  justified  in 
saying,  **  I  cannot  take  one  part  of  the  consideration 
without  the  other ;  you  have  deprived  me  of  part  of  the 
consideration  for  five  months,  I  do  not  complain  of  your 
non-performance  of  that  part  for  that  period,  but  allow 
me  now  to  shew  the  public  what  I  can  do."  Mr. 
Fechter  in  reply  says,  that  the  success  of  the  piece 
which  he  is  at  present  playing  is  such,  that  he  cannot  do 
it,  and  he  declines  to  act  upon  the  contract.     I  am  of 

opinion 
(a)  5  De  G.  4  Sm,  506. 
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opinion  that  the  Defendant  Mr.  Montgomery  waited  a 
reasonable  time,  and  that  it  was  not  necessary  to  gire 
any  further  notice  than  to  say/' if  you  do  not  comply  with 
MoMTooMBRT.  the  contract  and  permit  me  to  appear  within  a  month 
I  will  abandon  the  contract.*'  Nay  more,  that  no  such 
specified  time  was  necessary  when  Mr.  Feckter  informed 
him  that  the  piece  then  running  would  continue  to  be 
played  and  would  render  it  impossible  for  the  Defend- 
ant to  appear  at  the  Lyceum.  The  Defendant  then 
enters  into  a  contract  to  appear  elsewhere,  and  I  am  of 
opinion  he  was  justified  in  so  doing.  The  letter  which 
has  been  produced,  and  which  is  admitted  to  be  Mr. 
JUontgomery*8  handwriting,  does  not  Tary  the  case  in 
any  way.  That  was  written  at  a  time  when  he  con- 
sidered the  contract  to  be  binding,  but  finding  that  state 
of  things  was  to  gp  on  for  a  longer  period,  in  fact  for 
an  indefinite  period,  he  says  ''  I  will  put  an  end  to  the 
contract ;  I  decline  to  be  any  longer  bound  by  it''  I  am 
of  opinion  that  he  had  a  right  to  do  so,  and  that,  under 
these  circumstances,  this  is  not  a  case  in  which  this 
Court  can  interfere  by  interlocutory  injunction  to  pre- 
vent him  from  performing  at  a  diflerent  theatre, 

I  shall  make  no  order  upon  this  motion,  and  I  shall 
make  the  costs  costs  in  the  cause*  If  the  Plaintiff  can 
make  a  better  case  at  the  hearing  he  may  do  so* . 
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INGILBY  V.  SHAFTO. 

June  22,  23. 
HIS  case  came  before  the  Court  upon  exceptions  for  Upon  a  bill  of 
insufficiency  to  the  answer  of  the  Defendant  to  a  ai?of  an  ac- 

bill  of  discovery.  tion  at  law 

the  Plaintiff  if 
only  entitled 

The  bill  was  for  discovery  merely,  in  aid  of  a  defence  to  a  dwcovery 

of  inch  mat- 
of  actions  of  ejectment  brought  by  the  Defendant  ten  as  make 

Shafto  against  the  Plaintiff  InsfUby.  Me^d^^ 

not  compel 

The  bill  stated,  that  the  Plaintiff  was  tenant  for  life  th?J3ia« 

in  possession  of  copyhold  lands  in  Yorkshire,    It  then  ofhuadver- 

proceeded  to  state  how  his  title  was  derived,  which  was  ],o^  ^e  mak^ 

shortly  as  follows  : —  *'  ®?H 

^  A,  brought 

Sir  John  IngiWy  the  testator,  who  died  in  1772,  »>  ejectment 

devised  them  to  Sir  John  Ingilby  for  life,  with   re-  hereupon  fi. 

mainder  to  his  son  Sir  WHUam  in  tail,  with  remainders  ^!^  *  ^^'  ^^ 

'  diacoveiy 

over*    Sir  John  IngiWy  was  admitted,  and  he  and  his  against  J., 
son,  in  1804,  surrendered  them  to  the  use  of  Sir  John  S^Jundw"" 
for  life,  with  remainder  to  such  uses  as  Sir  WiUiam  what  title  he 
should  appoint,  &c.,  and  they  were  admitted.  ^^^  y^^^f  ^e 

made  it  out : — 

Held^  that  the 

Sir  John  Ingilby  died  in   1815,  and  thereupon  Sir  Defendant  was 

WUiiam  entered;  he  died  in  1854,  having  devised  them  "P^^^^^ilJl^^^ 

to  the  Plaintiff  for  life.    The  Plaintiff  was  thereupon  covery. 

admitted  and  was  in  undisturbed  possession. 

The  bill  stated,  that  the  Defendant,  in  FAruary^ 
1863,  issued  ten  writs  of  ejectment  in  respect  of  portions 
of  the  copyhold,  and  it  set  out  the  vague  particolars 
of  the  lands  comprised  therein. 

The 
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The  bill  proceeded  as  follows  : — 

1 1 .  The  said  writs  of  ejectment  comprise,  in  the  whole, 
847  acres  only,  but  the  claim  which  the  Defendant  sets 
up  extends  to  property  of  much  greater  extent  and 
value. 

12«  The  Defendant  has  refused  to  disclose  to  the 
Plaintiff  the  character  in  which  he  sues,  or  to  furnish 
to  the  Plaintiff  the  grounds  or  particulars  of  his  said 
claim,  or  the  facts,  circumstances  or  grounds,  on  or  by 
reason  of  which,  he  pretends  that  the  Plaintiff  is  not 
such  tenant  for  life  in  possession  as  aforesaid,  and  the 
proceedings  in  ejectment  do  not  in  any  way  disclose  the 
character  in  which  the  Defendant  sues,  or  the  nature  of 
the  case  which  is  intended  to  be  set  up,  or  on  what  facts, 
circumstances  or  grounds  the  Plaintiff 's  title  is  disputed. 
But  the  Defendant  some  time  since  applied  to  the 
steward  of  the  manor  to  admit  him  as  tenant  to  the 
copyhold  lands,  which  the  steward  has  refused  to  do, 
and,  on  the  occasion  of  the  application,  the  Defendant 
produced  to  the  steward  a  pretended  pedigree,  and  also 
a  draft  of  a  proposed  admittance,  from  which  it  appears, 
that  the  Defendant  then  claimed,  in  some  way  which  is 
not  clearly  disclosed  and  which  the  Plaintiff  cannot 
understand,  to  be  entitled  to  admittance  as  the  cus- 
tomary heir  at  law  of  Sir  John  IngiWy  the  testator,  who 
died  in  the  year  1772. 

13.  The  said  pretended  pedigree  was  as  follows: — 
[setting  it  out.'] 

14.  The  said  pedigree  is  incorrect  in  many  particulars, 
both  by  reason  of  incorrect  statements  of  date  and 
other  incorrect  statements  contained  therein,  and  by 
reason  of  the  omission  of  many  members  of  the  family 
whose  names  ought  to  have  been  comprised  therein ; 

and 
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and,  among  other  errors,  by  the, omission  of  the  names  1863, 
of  Charles  Ingilby  and  Columbus  IngiJJby  named  in  the 
will  of  Sir  John  Ingilby  the  testator,  who  died  in  the 
year  1772,  and  by  the  omission  of  the  issue  of  Charles 
Ingilby  and  Columbus  Ingilbyj  all  of  whom  were  prior 
to  the  Defendant  and  the  persons  through  whom  he 
claims,  in  the  line  of  descent  from  Sir  John  Ingilby  the 
testator,  and  by  reason  of  other  omissions  and  errors 
which  the  Defendant  has  the  means  of  supplying  and 
correcting  respectively. 

15.  Several  of  the  persons  through  whom  the  De- 
fendant purports  to  trace  his  descent  made  dispositions 
by  surrender,  will,  or  otherwise,  of  their  copyhold 
estates,  and  dispositions  of  all  their  real  estate  sufficient 
to  pass  copyholds,  or  some  other  dispositions  which 
would  have  passed  any  interest  in  the  said  copyhold 
estates  which  might  have  been  vested  in  such  persons 
respectively. 

16.  The  Defendant  has  in  his  possession  or  power, 
and  within  his  kno^edge,  respectively,  a  large  quantity 
of  documentary  and  other  particulars  and  materials, 
which,  if  produced,  would  shew  that  the  said  copyhold 
estates  have  not  descended  on  the  Defendant  or  on  any 
other  person  being  the  customary  heir  of  Sir  John 
Ingilby  the  testator,  who  died  in  1772,  and  would  also 
supply  the  means  of  correcting  the  pretended  pedigree, 
and  shew  that  the  Defendant  is  not  such  customary 
heir,  and  would  otherwise  establish  the  Plaintiff's  title ; 
and  if  the  Defendant  would  make  discovery  of  the 
matters  within  his  knowledge,  as  aforesaid,  and  of  the 
documentary  materials  and  particulars  in  his  possession 
or  power,  as  aforesaid,  the  same  would  furnish  a  complete 
defence  to  the  several  actions  of  ejectment,  by  esta- 

VOL.  XXXIII — I.  D  blishing 
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1863.       blishing  the  PlaintifiTs  title  to  the  said  lands  and  nega- 
tiving that  of  the  Defendant. 

17.  The  Plaintiff  cannot  safely  proceed  in  his  defence 
to  the  actions  of  ejectment,  respectively,  without  obtain- 
ing a  discovery  from  the  Defendant  of  the  character  in 
which  he  sues,  and  of  the  nature  of  the  claim  which  he 
sets  up,  and  of  the  several  particulars  aforesaid,  and  of 
all  other  particulars  relating  to  the  title  or  alleged  title 
to  the  lands. 

Upon  these  statements,  the  Plaintiff  strictly  interro- 
gated the  Defendant,  but  as  to  their  form,  it  will  be 
sufficient  to  refer  to  the  exceptions,  which  will  be  stated 
presently. 

The  Defendant  put  in  a  short  answer,  which  com- 
menced thus : — "  I  am  advised  that  the  Plaintiff  is  not 
entitled  to  the  greater  part  of  the  discovery  sought  by 
his  bill  in  this  cause,  and  I  have  therefore  omitted  and 
decline  to  answer  several  of  the  interrogatories  and  parts 
of  interrogatories  to  the  bill.  I  claim  and  allege  to  be 
myself  entitled  to  the  lands  comprised  in  the  writs  of 
ejectment  in  the  bill  mentioned,  and  I  allege  that  the 
Plaintiff  has  no  title  thereto,  and  I  deny  his  title 
thereto. 

The  answer  then  proceeded  to  this  effect : — He  did 
Dot  know  whether  the  Plaintiff  was  tenant  for  life ;  he 
admitted  the  seisin  of  Sir  John  Ingilbt/f  and  believed 
he  made  the  will  stated  in  the  bill,  but  could  not  say 
whether  he  had  surrendered  the  copyholds  to  the  use  of 
the  will.  He  believed  that  he  died  in  1772  or  1773, 
but  that  the  first  devisee  was  illegitimate.  He  submitted 
whether  the  surrender  and  admittance  of  1804  barred 
the  entail.     He  believed  that  Sir  John  and  Sir  William 

died 
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died  at  the  times  stated,  but  did  not  know  whether  he        1863. 
made  the  will  stated.     He  admitted  the  actions  of  eject- 
meat  brought  by  him. 


As  to  documents,  he  said  as  follows  : — 

I  have^  in  the  schedule  hereto,  '^  set  forth  a  list  of 
certain  documents  in  my  possession  or  power  relating 
to  the  matters  in  the  said  bill  mentioned.  I  do  not 
admit  that  all  such  particulars  establish  or  tend  to 
establish  the  Plaintiff's  title  affirmatively,  but  in  order 
to  avoid  any  question  on  that  ground,  I  am  willing  to 
produce  all  the  documents  specified  in  the  first  part  of 
the  said  schedule." 

He  then  claimed  privilege  for  the  documents  in  the 
second  part  of  the  schedule,  as  professional  commu- 
nications, and  proceeded  thus  : — 

"  And  save  as  in  the  said  schedule  appears,  I  deny 
that  I  have  or  ever  had  in  my  possession  or  power," 
any  documents,  &c.« ''  which,  if  produced,  would  estab- 
lish the  Plaintiff's  title,  or  tend  to  establish  the  Plain- 
tiff's title,  affirmatively  to  any  of  the  copyhold  lands/' 
&c.,  "or  which  would,  by  establishing  or  tending  to 
establish  the  Plaintiff's  title  affirmatively  to  any  of  such 
lands  or  hereditaments,  furnish  a  complete  or  any  de- 
fence to  the  said  actions  of  ejectment  respectively." 

The  Plaintiff  took  twenty-four  exceptions  to  this 
answer,  on  the  ground  that  the  Defendant  had  not 
answered  the  following  interrogations,  viz. : — 

The  6th,  which  asked  whether  the  surrender  of  1804 
had  not  been  made,  **  and  whether  Defendant  im- 
peached the  same,  and  if  so,  in  what  respects  and  on 
what  grounds." 

d2  The 
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The  7tb,  which  was  as  follows  : — 

"  Does  the  Defendant  claim  the  said  lauds  under  any 
and  what  limitations  of  the  will  of  the  said  Sir  John 
Ingilby  the  testator,  or  as  customary  heir  of  the  said 
testator,  or  in  what  character  does  the  Defendant  claim 
the  same?  Does  the  Defendant  claim  the  said  lands 
under  the  said  John  Wright^  afterwards  Sir  John 
Ingilby^'  &c.y  and  other  persons  specified. 

The  8tb,  which  was,  ^*  Does  the  Defendant  deny  that 
the  surrender  of  the  12th  of  September^  1804,  effectually 
barred  the  estate  tail  of  the  said  Sir  John  Ingilby ^^  &c. 

Part  of  the  16th  was  as  follows: — 

<<  Does  not  the  Defendant  pretend  or  allege  that  the 
Plaintiff  is  not  such  tenant  for  life  in  possession,  as  afore- 
said, or  in  what  respects,  and  on  what  grounds,  and  by 
reason  of  what  facts  and  circumstances,  does  the  De- 
fendant impeach  the  Plaintiff's  title,  and  what  is  the 
character  in  which  the  Defendant  claims  the  said  lands 
and  in  which  he  sues,  and  what  are  the  particulars,  facts, 
circumstances  and  grounds  on  which  he  pretends  that  the 
Plaintiff  is  not  such  tenant  for  life,  as  in  the  bill  stated, 
or  on  which  he  the  Defendant  pretends  that  he  is  en- 
titled to  the  said  lands  ?  " 

The  21st  asked  whether  the  pretended  pedigree  was 
not  incorrect  and  contained  omissions,  and  it  went  into 
particulars  and  details  respecting  it,  and  concluded 
thus : — 

''  Set  forth  all  the  materials  and  particulars,  in  the 
knowledge,  possession  or  power  of  the  Defendant,  re- 
lating to  the  pedigree  of  the  said  family,  and,  in  par- 
ticular, by  what  links  the  Defendant  traces  his  descent, 
and  the  particulars  of  the  births,  deaths  and  marriages 
on  which  the  said  alleged  descent  and  heirship  depend, 

and 
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and  the  parishes  and  places  where  the  same  occurred, 
and  whether  or  not  the  several  persons  through  whom 
the  Defendant  traces  his  descent  died  intestate,  and  if 
not,  what  wills  they  respectively  made."  Shafto. 

The  23rd  was  to  this  effect  :— 

'*  Has  not  the  Defendant  or  had  he  not  once  within 
his  knowledge,  and  whether  not  in  his  possession  or 
power,"  &c.,  documents  "  relating  to  the  matters  in  the 
said  bill  mentioned^  and  whether  or  not  particulars,  by 
which,  if  produced,  it  would  appear,  that  the  said  copy- 
hold estates  have  not  descended  on  the  Defendant,"  or 
on  any  person  through  whom  he  claims,  or  on  the  custo- 
mary heir  of  Sir  John  Inffilby,  who  died  in  1772,  "and 
whether  or  not  particulars  which  would  supply  the  means 
of  correcting  the  said  pretended  pedigree,  and  whether  or 
not  particulars  which  would  shew  or  lead  to  shew  that 
the  Defendant  is  not  such  customary  heir  as  alleged, 
and  whether  or  not  particulars  which  would  establish  or 
tend  to  establish  the  Plaintiff's  title,  and  whether  or  not 
particulars  relating  to  the  pedigree  of  the  said  family, 
and  to  the  dispositions  of  copyhold,  and  whether  or  not  of 
real  estate,  by  the  members  thereof,  or  some  and  which 
of  them,  and  whether  or  not  particulars  which  would 
furnish  a  complete  or  some  and  what  defence  to  the  said 
actions  of  ejectment  respectively,  and  whether  or  not 
particulars  relating  to  the  title  to  the  said  lands  com- 
prised in  the  said  actions,  and  whether  or  not  particulars 
relating,  in  some  way,  to  the  matters  in  the  bill  mentioned, 
or  some  one  of  such  particulars  as  before  mentioned." 

The  exceptions  now  came  on  for  argument. 

Mr.  O.  W.  Hemming  (in  the  absence  of  Mr.  Seltvyn) 
in  support  of  the  exceptions.     He  cited  Mitford  on 

Pleading ; 
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Pleading  (a);  The  Attorney^ General  v.  The  Corporis 
Hon  of  London  (6) ;  Flitcrofi  v.  Fletcher  (c) ;  Lowndes  v. 
Dav%es{d)\  Bellwood  v.  Wetherell(e)i  Metcalf  v.  Her^ 
vey  (/) ;  Clegg  v.  Edmonson  (g) ;  Smi^A  v.  TA«  2>u£6  q/" 
Beaufort  ih);  17  ^  18  Ftci.  c.  126,  s.  61;  and  see 
Wigram  on  Discovery  (i). 

Mr.  Jessel,  for  the  Defendant,  was  stopped  by  the 
Court. 


The  Master  of  the  Rolls. 

I  will  look  into  this  case,  but  my  present  impression 
is,  on  the  whole,  unfavourable  to  you. 

In  the  first  place,  I  apprehend  the  case  is  wholly  inde- 
pendent of  the  Common  Law  Procedure  Act.  If  you 
were  entitled  to  this  discovery  before  that  Act,  you  are  un- 
doubtedly entitled  to  it  now.  I  apprehend  that  if  a  Plain- 
tiiF  in  equity  filed  a  simple  bill  of  discovery  in  aid  of  or 
as  a  defence  to  an  action  at  law,  he  is  not  justified  in 
coming  here  for  the  purpose  merely  of  getting  the  De- 
fendant to  admit  documents,  to  save  himself  the  trouble 
of  proving  them.  That  is  to  be  done  simply  by  calling 
upon  his  opponent  to  admit  them  at  common  law,  and 
if  he  do  not,  he  has  to  pay  the  costs  of  proving  them, 
whatever  those  costs  may  be.  But  all  that  a  party  to 
an  action  at  law  is  entitled  to  come  for  here  is  dis- 
covery of  any  matters  which  will  aid  him  in  his  action 
at  law.  In  that  respect  undoubtedly  the  Plaintiff  at 
law  is  entitled  to  call  upon  the  Defendant  in  equity  to 
say  whether  he  has  not  in  his  possession  certain  docu- 
ments, 

(a)  Page  9  (4M  e//i7.)  (/)  1  Ves,  sen.  248. 

(b)  2    Mac.   Sf  G.   247,   and  {g)  22  Beav,  125. 

2  Hall  if  TwelU,  1.  (A)  1  Hate,  507,  and  1  Phil, 

(c)  11  Esch.  Rep.  543.  209. 

{d)  6  Sim.  468.  (i)  Pages  2S5,  286  (2nd  edit.) 

(e)  I  You.  ^C.{Exck.)  211. 
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ments,  or  the  knowledge  of  certain  facts,  which  would  1863. 
enable  bim  to  establish  his  case  at  law.  So  a  De- 
fendant at  law  is  entitled  to  come  into  equity  in  the 
same  manner,  to  establish  his  defence  at  law.  But  I 
apprehend  that  no  party  to  an  action  at  law  is  entitled 
to  call  upon  his  opponent  to  say  how  he  intends  to 
frame  his  case,  or  how  he  intends  to  argue  it,  upon  the 
facts  which  are  known  to  all.  I  do  not  find,  in  this 
billy  a  statement  that  the  Defendant  is  in  possession  of 
any  documents,  or  has  a  knowledge  of  any  facts  which 
would  establish  the  PlaintifTs  defence  to  the  actions  of 
ejectment. — [Mr.  Hemming :  I  called  your  Honoris 
attention  to  the  general  allegation  on  that  point  con- 
tained in  the  bill.] — If  there  be  such,  the  Plaintiff  is 
entitled  to  have  a  discovery  of  them,  provided  they  do 
not  amount  to  this,  which  the  Plaintiff  is  not  entitled  to 
ask,  viz.  to  require  the  Defendant  to  state  how  he  puts 
his  case. 

I  suggested,  during  the  argument,  the  case  of  an  over- 
due bill  of  exchange,  where  all  the  equitable  defences 
are  open  to  the  Defendant  at  law.  I  apprehend  that  the 
Plaintiff  at  law  is  not  entitled  to  come  into  this  Court 
upon  a  bill  of  discovery,  and  say, ''  You  have  pleaded 
that  there  was  a  want  of  consideration,  that  the  con- 
sideration was  a  bad  one,  that  the  bill  was  obtained  by 
fraud,  and  various  other  things  of  that  sort :  which  of 
those  do  you  intend  to  rely  upon  ?  By  whom  and  in 
what  way  was  it  obtained  by  fraud  ?  Was  it  obtained  by 
John  Smith  in  such  a  place  or  in  such  a  manner  ?  And 
in  what  way  do  you  intend  to  make  out  your  case  ?" 
No  person  is  entitled  to  come  in  that  way,  nor  is  there 
to  be  found  in  the  reported  decisions  any  practice  or 
procedure  of  this  Court  of  that  description. 

Here  is  a  gentleman  who  has  been  in  possession  of 

land 
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1863.  land  for  some  years^  and  ejectments  are  brought  against 
hiin,  whereupon  he  files  a  bill  of  discovery,  stating  a 
number  of  documents  which  tend  to  establish  his  title, 
and  asks  the  Defendant  ^'  Do  you  intend  to  contest  them, 
and  if  you  do,  in  what  form  ?  You  formerly  alleged  that 
you  claimed  this  property  under  a  particular  pedigree, 
do  you  intend  to  claim  under  it  now,  and  are  not  some 
of  the  allegations  you  make  false  Y*  How  that  assists 
the  Plaintiff  or  comes  within  the  rule,  that  this  Court 
gives  discovery  in  aid  of  a  defence  to  an  action  at  law, 
I  am  at  a  loss  to  see. 

There  is  a  distinction  between  a  bill  of  discovery 
merely  and  a  bill  seeking  relief.  Discovery  is  sought 
in  both  cases ;  in  the  latter  case  it  seeks  discovery  with 
reference  to  the  case  stated  and  the  relief  prayed  by 
the  bill,  and  then  the  Plaintiff  may,  within  certain  limits, 
call  upon  the  Defendant  to  state  how  and  on  what 
ground  he  can  oppose  the  relief  asked,  because  in  such 
a  suit  the  Plaintiff  may  disprove  the  whole  of  it.  But 
where  the  discovery  is  asked  in  aid  of  an  action  at  law, 
then  all  that  you  can  ask  is  for  the  discovery  of  facts 
and  documents  in  the  Defendant's  possession,  the 
knowledge  of  which  will  assist  you  in  proving  your  own 
title  in  the  action. 

It  is  here  proper  to  make  an  observation  with  respect 
to  the  general  statement  as  to  documents.  A  bill 
praying  relief  only  states  the  matters  relating  to  that 
relief,  and  asks  the  Defendant  whether  he  has  not 
documents  in  his  possession  relating  to  such  matters, 
and  he  is  bound  to  answer  that.  Where  you  file  a  bill 
of  discovery  in  aid  of  an  action  at  law,  all  that  you  can 
ask  the  Defendant  is,  whether  he  has  any  document  in 
his  possession  which  relates  to  the  action,  or  any  fact 
within  his  knowledge  which  establishes  the  case  of  the 

Plaintiff 
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Plaintiff  in  equity.  You  may  also  require  bim  to 
answer  as  to  any  specified  fact  which  is  alleged  in  the 
bill  and  which  relates  to  the  action,  but  you  cannot  re- 
quire him  to  give  a  discovery  as  to  all  the  matters  you 
may  think  proper  to  state  in  the  bill,  which  do  not  relate 
to  the  action.  I  do  not  remember  to  have  seen  any  such 
bill,  but  if  admissible,  it  might  be  filed  by  the  Plaintiff 
as  well  as  by  the  Defendant  in  ejectment.  I  think  the 
dicta  cited  have  reference  to  another  subject  matter,  and 
not  to  a  bill  of  discovery  in  aid  of  a  defence  to  an  action 
at  law.  I  think  that  the  object  of  the  insertion  of  the 
passages  cited  from  the  Common  Law  Procedure  Act  was 
because  no  proceeding  of  this  sort  could  before  that  act 
be  sustained  either  at  law  or  in  equity.  But  if  the  case 
of  Flitcroft  V.  Fletcher  (a)  be  law,  it  seems  to  establish 
that  you  are  entitled  at  law  to  call  upon  a  Plaintiff  to 
set  forth  in  what  manner  and  on  what  ground  he  in- 
tends to  support  his  claim.  If  so,  your  remedy  is  at 
law,  and  it  would  be  undesirable  that  this  Court  should 
give  relief  in  the  way  now  asked.  I  will  carefully  look 
into  the  authorities  and  will  mention  the  case  to-morrow. 
Let  it  be  in  the  paper  to-morrow  morning  as  part  heard. 


1863. 


The  Master  of  the  Rolls. 

The  consideration  I  have  given  to  this  case  since  yes- 
terday has  confirmed  me  in  the  view  I  then  expressed. 
I  am  satisfied  that  the  province  of  discovery  in  equity 
is  not  to  compel  a  Defendant  to  set  out  in  what  manner 
he  means  to  make  out  his  case,  or  to  deal  with  a  certain 
set  of  materials,  or  whether  he  intends  to  dispute  one 
proposition  or  another. 


June  23. 


What  the  Plaintiff  is  entitled  to,  as  I  expressed  yester- 
day 
(a)  U  Exch.  Kc/>.  543. 
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1863.  day  at  the  end  of  the  PlaiotiflTs  argumeDt^  is  this  : — he 
is  entitled  to  the  discovery  of  everything  in  the  pos* 
session  of  the  other  party,  either  of  facts,  deeds,  papers 
or  documents,  which  will  help  him  in  making  out  his 
case  at  law ;  it  is  confined  to  that  and  he  cannot  go 
beyond  that.  No  doubt  in  cases  praying  relief  you  may 
do  this : — you  may  ask  what  defence  do  you  make  to 
my  case,  and  on  what  ground.  But  that  is  because 
the  Court  requires  the  case  of  each  party  to  the  suit  to  be 
pleaded,  in  order  that  neither  may  be  taken  by  surprise. 
The  result  is,  that  having  gone  through. the  interroga- 
tories and  the  exceptions  fully,  and  the  passages  which 
were  referred  to,  I  think  that  the  Defendant  has  given 
the  Plaintiff  all  the  discovery  which  he  is  entitled  to. 

It  was  said  that  the  Defendant  had  not  answered 
whether  he  had  any  documents  in  his  possession  relating 
to  the  matters  in  the  bill  mentioned ;  but  he  has  stated 
that  he  has  no  papers  at  all,  other  than  those  he  has 
set  forth,  which  assist  the  Plaintiff's  case.  I  think  that 
this  is  sufficient,  and  that  with  respect  to  the  rest,  that 
he  is  not  entitled  to  any  further  or  other  discovery. 

I  may  add,  that  I  have  looked  very  carefully  into  Sir 
James  WigranCs  book,  and  I  concur  in  the  observations 
that  he  has  made  upon  the  subject,  which  are  to  be 
found  at  page  286  and  the  following  pages.  I  think 
that  what  he  there  says  is  not  overruled  or  contested  by 
Lord  Cott'enham  in  the  case  of  The  Attorney-General  v. 
The  Corporation  of  London  (a).  He  has  laid  down  the 
principle  there  with  great  ability  and  acuteness,  and  I 
think  that  that  principle  governs  this  case. 

(«)  2  Mac.  if  G.  247. 
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DRAKEFORD  v.  DRAKEFORD. 

June  22,  26. 

T  lEUTENANT  COLONEL  William  Lewis,  by  his  Construction 

"'^*     will,  dated  the  4th  September,  1816,  gave  and  thesurvivore 

bequeathed  as  follows  :—  Sbe^diS  o^" 

"  In  case  my  dearest  wife,  Rosamond  Lewis,  should  ^^®  succeasive 
,  ,  ,  tenants  for 

survive  me,  I  give,  with  the  following  deduction,  to  her  life. 

sole  use  and  disposal,  during  her  natural  life,  the  half-  i^^^^^ed^' 

yearly  interest  arising  on  my  property  funded  in  the  his  funded 

Bengal  six   per  cent   loans,  the   principal   of  whicl|  ^^ow  ?or  life' 

amounts  to  sicca  rupees  202,500  (two  hundred  and  two  and  afterwards 

thousand  five  hundred) :  I  also  leave  absolutely  to  my  for  life,  and 

wife  all  my  unfunded  property,  in  cash,  bills,  jewels,  *^®°n°i^®.j_j 

plate,  furniture,  &c.,  &c.,  &c.      The  deduction  above  amongst  his 

alluded  to  is,  of  300/.  (three  hundred  pounds)  sterling  a  Kl'ieri^^^^ 

year,   to   be  paid,   by  half-yearly  instalments,  to   my  mate  children 

brother  Henry  Lewis,  or  in  case  of  his  decease  to  my  ^  ]^.^""!!?* 

nephew  Henry  Lewis,  the  son  of  the  former.     At  the  ^^^  that  the 

T       -n  try  ••  ^  SUrVlFOrshlO 

death  of  my  wife  Rosamond,  1  direct  that  annuities  of  had  reference 

lOOi  (one  hundred  pounds)  sterling  a  year  each  shall  Jje  broth^r^  °^ 

be  purchased  (should  they  be  surviving)  out  of  the  only. 

principal  of  my  property,  for  the  separate  lives  of  my  brother  for  °  * 

sisters-in-law  Barbara  Willows  and  Jane  Willows,  and  li^i  and  at  his 

for  that  of   my  niece  and    god-daughter    Rosamond  equally  divided 

Willows.    After  the  above  shall  have  been  effected,  I  amongst  his 
,  1     1      1    ir  1     .  .  .  /.      .    t  surviving  chil- 

bequeath  the  half-yearly  interest  arismg  on  my  funded  dren  and  my 

property  to  my  brother  Henry  Lewis  for  his  natural  Illf/j  i?*tw'" 

life,  at  whose  death  the  principal  is  to  be  equally  divided  this  was  not 

amongst  his  surviving  legitimate  children  and  my  niece  ^i^ .  J^^ 

and  god-daughter  Rosamond  Willows"  R'  W.  having 

died  in  the 
life  of  the  tea- 

The  widow,  who  was  the  administratrix,  having  duly  *i*^![' ***** 

'  '  ^         •;  K.  H^.«  share 

administered  lapsed. 
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administered  the  other  assets^  converted  the  sicca  rupees 

into  27,732/.  Consols. 
Dbakeford 

Drakepord.  The  testator  died  in  1817.  His  niece  Rosamond 
Willows  died  in  his  lifetime.  Henry  Lewis,  the  tes- 
tator's brother,  died  in  1828,  and  the  testator's  widow 
died  in  1861. 

The  testator's  brother,  Henry  Lewis,  had  five  children, 
one  of  whom  died  in  his  lifetime  (1819),  two  afterwards 
died  in  the  life  of  the  widow,  and  two  were  still  living. 

The  first  question  was,  which  of  the  brother's  children 
took  vested  interests  under  the  bequest  of  the  funded 
property  ^'  amongst  his  surviving  legitimate  children  ?" 

Mr.  Selwyn  and  Mr.  Hetherington,  for  the  trustees  of 
the  settlement  and  for  one  of  the  surviving  children  of 
Henry  Lewis,  "  Surviving  children"  must  mean  those 
who  were  living  at  the  period  of  distribution,  which  was 
at  the  death  of  the  survivor  of  the  widow  and  brother. 
The  testator  perhaps  contemplated  that  the  brother  would 
survive  his  widow ;  but  the  class  must  be  ascertained  at 
the  period  of  "division,"  which  must  await  the  death  of 
the  widow  :  for  otherwise,  if  she  survived  the  brother, 
her  interest  would  cease  for  the  purpose  of  division. 
Again,  the  ''  principal"  is  to  be  divided,  but  that  could 
not  be  ascertained  until  after  the  death  of  the  widow,  at 
which  time  the  three  annuities  had  to  be  provided  for. 
They  cited  JDaniell  v.  Daniell(ja);  Stevenson  v.  Gul- 
Ian  (A). 

Mr.  Ckitty,  for  a  surviving  child  and  her  husband 

and 
(ci)  6  Vet.  296.  (6)  18  Beer.  590. 
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and  children^  relied  on  the  direction  to  "divide/'  and 

cited  Cripps  v.  Wolcott{a);  Taylor  v.  Beverley  (b), 

Drakeford 

Mr.  Lavgley^  in  the  same  interest.  Drakeford. 

Mr.  Baggallay  and  Mr.  Lake^  for  the  other  surviving 
child  and  family,  cited  SpurreU  v.  Spurrell  (c). 

Mr.  Cole,  Mr.  Morris,  Mr.  Busk,  Mr.  Hobhouse, 
Mr.  Whitehead,  and  Mr.  Osborne,  contrd,  were  not  called 
on  upon  this  point. 


The  Master  of  the  Rolls. 

I  think  the  words  are  plainly  expressed.  The  general 
rale  certainly  is^  that  the  class  of  legatees  is  to  be 
settled  at  the  time  when  the  fund  is  to  be  divided ;  but 
this  is  clear,  that  a  testator  may  require  the  class  to  be 
ascertained  not  at  the  period  of  distribution,  but  at  an 
earlier  period.  I  find  no  means  of  adopting  the  argu- 
ment I  have  heard^  except  by  altering  the  words  of  the 
will.  The  interest  of  the  funded  property  is  bequeathed 
to  his  widow  for  her  life,  then  to  his  brother  for  life,  "  at 
whose  death  the  principal  is  to  be  equally  divided 
amongst  his  surviving  legitimate  children  and  my  niece." 
It  is  perfectly  plain,  that  at  his  brother's  death  the  fund 
was  to  be  divided  amongst  his  surviving  children.  That 
does  not  revoke  or  interfere  with  the  gift  to  the  widow 
for  life,  but  it  means  that  the  shares  shall  be  ascertained 
at  that  period.  What  is  the  meaning  of  "  his  surviving 
children  ?"  Plainly  the  children  who  survive  him.  Tliis 
is  the  only  gift  to  them,  and  it  means  that  the  funded 
property  is  to  be  divided  and  become  vested  interests  at 
that  period,  though  if  any  were  infants,  their  shares  could 

not 

(fl)  4  Madd.  11.  (c)  11  Hare,  54. 

(6)  1  Coil,  108. 
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1863.  not  be  paid  to  them.  It  means  that  the  interests  were 
to  be  vested  at  the  death  of  the  rather,  but  to  be  paid 
at  the  proper  time,  viz*  on  the  death  of  the  widow. 


Drakeford 

V. 

Drakeford. 


I  strongly  approve  of  the  principle  of  the  case  of 
Cripps  V.  Wolcottf  it  is  now  settled  law  and  has  never 
been  overruled.  It  is  this :  that,  in  cases  of  survivor- 
ship,  the  class  is  to  be  ascertained  at  the  period  of  dis- 
tribution,  if  no  other  time  is  expressed  by  the  testator ; 
but  here  I  am  of  opinion  that  the  testator  has  expressed 
another  period. 


The  next  question  related  to  the  share  intended  for 
the  testator's  niece  Rosamond  Willows,  who  died  in  the 
testator's  lifetime.  It  was  insisted,  on  the  one  hand, 
that  under  the  words,  '^  to  be  equally  divided  amongst 
his  [the  brother's]  surviving  legitimate  children  and  my 
niece  and  god-daughter  Rosamond  Willows,^  her  share 
had  lapsed  by  her  death  in  the  testator's  lifetime. 
But  it  was  contended,  on  the  other  hand,  that  the  gift 
was  to  a  class,  and  that  the  whole  vested  in  those 
members  of  the  class  who  were  ultimately  found  to  be 
objects  of  the  gift,  viz.  the  children  of  the  brother  who 
survived  him. 

Mr.  Selwyn  and  Mr.  Hetherinffton,  for  the  Plaintiffs, 
argued  that  the  gift  was  to  a  class,  composed  of  the  sur- 
viving children  and  the  niece;  that  the  whole  survived, 
and  that  there  was  no  lapse ;  Re  Stanhope's  Trusts  (a). 

Mr.  Chitty,  on  this  point,  cited  Porter  v.  Fox  (6) ; 

Clark  V.  Phillips  (c),  to  shew  that  they  all  formed  one 

class. 

Mr. 

(fl)  27  Beav.  201.  (c)  17  /«r.  886. 

{b)  6  Sim,  485. 
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Mr.  Busk,  for  Jane  Willows^  now  Mrs.  Gent,  an 
annuitant,  asked  for  the  money  requisite  to  purchase 
her  annuity,  instead   of  the  annuity ;   Bayley  v.  Bi-      ""  v, 
shop  (a) ;  Palmer  v.  Crattfurd  (b) ;  Dawson  v.  Hearn  (c) ;    Drakbford. 
Ford  V.  Bailey  {d)\  Re  Browne's  Will{e)',  Stokes  v. 
Cheek  (f). 

Mr.  Cole  and  Mr.  Morris,  for  the  next  of  kin,  also* 
argued  that  there  was  a  lapse,  and  that  there  was  an 
intestacy  as  to  the  lapsed  share. 

Mr.  Hobhouse  and  Mr.  Whitehead,  for  the  executors 
of  the  widow,  also  argued,  that  there  was  a  lapse,  that 
Rosamond  did  not  take  as  one  of  a  class,  but  as  a 
named  person,  and  that  her  share  lapsed  and  passed  to 
the  widow  under  the  general  bequest  of  "  all  my  un- 
funded property  in  cash,"  &c.  &c.;  Webster  v.  Bod- 
dington  {g)  \  James  v.  Lord  Wynford  (A) ;  Cambridge  v. 
Rous  (£). 

[The  Master  of  the  Rolls. — I  am  clear  that  the 
widow  is  not  entitled.] 

Mr.  Osborne  and  Mr.  Turner  for  other  parties. 

Mr.  Selwyn  in  reply.  It  is  not  essential  that  the 
class  should  be  ascertained  at  the  same  time.  Thus 
where  there  is  a  gift  at  a  future  period  to  the  children 
of  ^.,  who  is  dead,  and  to  the  children  of  B.,  who  is 
living,  the  children  of  A.  are  ascertained  and  take 
vested  interests,  but  the  shares  of  the  children  of  B. 
vest  as  they  are  born. 


The 


(a)  9  Vet.  p.  11.  (  /)  28  Beav.  620. 

(b)  3  Swans.  482.  (g)  26  Beav.  128. 

(c)  1  Rtrtf.  4-  My.  606,  (A)  1  Sm.  4"  Giff.  40. 
{d)  17  Beav.  303.  (i)  8  Vet.  12. 

(e)  27  Beav.  324. 
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1863. 
Drakbford 

V. 

Drakeford. 
June  26. 


ITie  Master  of  the  Rolls. 

On  tbe  question  whether  the  share  of  Rosamond 
Willows  lapsed  to  the  next  of  kin,  I  am  of  opinion  that 
it  has.  This  is  clearly  established  by  the  cases : — ^that 
a  class  must  be  ascertained  at  one  and  the  same  time. 
I  do  not  mean  the  number  of  persons  constituting  the 
class,  for  though  vested  it  may  be  liable  to  be  increased 
before  the  time  of  payment  at  some  future  period.  As, 
for  instance,  if  a  testator  give  property  to  A.  for  life, 
with  remainder  to  the  children  of^B.and  the  children  of 
C,  and  C  should  be  dead  at  the  testator's  death,  the 
number  of  C's  children  is  ascertained  at  that  time,  but 
the  number  of  the  child  reft  of  ^.  cannot  be  ascertained 
until  his  death  or  the  death  of  the  tenant  for  life,  but  the 
whole  of  the  property  vests  in  them  all  on  the  death 
of  the  testator,  liable  to  be  divested  pro  tanto  on  other 
children  of  B.  coming  into  esse*  I  have  no  doubt  that 
if  there  be  a  gift  to  the  children  of  ^.,  and  to  my  niece 
Rosamond^  and  to  my  niece  Mary^  and  so  on,  that  may 
be  a  class.  But  to  make  this  one  class  it  must  be  to  this 
effect : — "  I  leave  the  whole  of  my  funded  property  to 
my  brother  for  his  life,  and  at  his  death  the  property  to 
be  equally  divided  amongst  his  children  and  my  niece 
Rosamond  WiHows,  or  such  of  them  as  shall  survive  the 
tenant  for  life.''  In  all  these  cases  the  class  would  be 
ascertained  at  a  particular  period,  and  if  one  died  there 
would  be  no  lapse.  But  here  Rosamond  Willows  is  to 
take  her  share  at  all  events;  it  is  given  absolutely  to  her, 
and  the  only  persons  to  be  ascertained  are  the  children 
of  the  brother,  and  they  are  to  be  ascertained  at  his 
death ;  for  I  have  decided  that  those  only  take  who 
survived  him.  There  is,  in  this  sense,  a  class,  viz.  certain 
surviving  children,  but  they  do  not  form  the  whole  of 
the  class.     If  Rosamond  had  survived  the  testator,  she 

would. 
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wouldy  on  his  death,  have  taken  a  vested  interest  in  a 
share  liable  to  be  increased  or  diminished  by  the  deaths 
or  births  of  the  children  of  the  brother.  Drakeford 


Drakeford. 


I  am  of  opinion  that  the  share  to  which  she  would 
have  been  entitled,  if  she  had  survived  the  testator, 
lapsed,  and  must  go  to  the  next  of  kin  of  the  testator. 


INGRAM  V.  MORECRAFT. 

July  7,  8. 

IN  1861,  the  Plaintiff  Mr.  Ingram  purchased  of  the  A.  B  sold  a 
Defendant  a  portion  of  a  field  called  Titmorth  ^oC.V.'^nd 
Clasef  together  with  a  new  right  of  way.    This  way  was  covenanted  for 
to  pass  along  the  north  and  eastern  sides  for  twelve  ^ent   After- 

feet  to  the  high  road,  upon  landstof  the  Defendant.  ^?''^;  ^'  ^• 
r...  1  1     1       -rx   i.      ^  rawed  the 

The  property  was  conveyed,  and  the  Defendant  cove-  level,  by  three 

nanted  for  quiet  enjoyment  of  the  land  purchased  with  j,"^k'j^nn"inff 

the  appurtenances  (in  the  usual  terms)  without  any  in-  past  C.  D.'t 

terruption  of  the  Defendant.    The  Plaintiff  erected  a  trough  his, 

bouse  and  premises  on  the  land  so  purchased.  -^«  ^•'*>  P"^ 

that  this  was 

With  regard  to  the  right  of  way,  it  was  not  said  by  "°*  *  P'^^*" 

^  o  J  f  J    subject  of  com- 

whom  and  at  whose  expense  it  was  to  be  formed,  and  plamt  for  the 
in  order  to  make  it  available,  it  was  necessary  to  break  [hjg'court!^  ° 
down  a  fence  which  divided  two  of  the  Defendant's  Where  one 
fields.     The  Plaintiff,  in  using  the  road,  from  time  to  jJher  a  right 

time  broke  down  the  fence,  which  the  Defendant  rein-  ff  way,  the 

latter  nmst 
stated,  thus  causmg  an  obstruction  to  the  way.    This  was  bear  the  ex- 
one  subject  of   complaint  in   this   suit,  the   Plaintiff  ^^"i^f^^^j^ 
requiring  the  Defendant  to  keep  a  way,  of  twelve  feet  available,  by 
wide,  open  and  accessible  for  his  use.  road,  keeping 

^  it  in  repair  and 

Another  subject  of  complaint  was  this : — There  ran  necessary 
VOL.  xxxill— I.  E  along  fences :&iM6/f. 


Imoraii 
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1863.  Along  the  soutbern  part  of  the  land  purchased  an 
ancient  watercourse,  which  flowed  towards  and  along 
the  Defendant's  property.  The  Defendant  had,  on 
MoRECRAFT.  sevcral  occasions,  dammed  the  water  up  on  his  premises, 
but  this  obstruction  had  been  removed.  He  had  also 
placed  a  quantity  of  stone,  &c.,  in  the  watercourse, 
which  raised  the  level  of  the  water,  as  the  Court  held, 
to  the  extent  of  three  inches.  The  Plaintiff  complained 
that  the  Defendant  had  thus  obstructed  the  free  flowing 
of  the  water. 

The  bill  prayed  an  injunction  to  restrain  the  Defendant 
from  continuing  the  obstruction  to  the  watercourse  and 
the  right  of  road,  and  for  damages. 

The  cause  now  came  on  for  hearing. 

Mr.  Setwyn  and  Mr.  Nalder,  for  the  Plaintiff. 
Mr.  BaggaUay  and  Mr.  Kay^  for  the  Defendant 


The  Master  of  the  Rolls. 

My  7.  I  have  had  an  opportunity  of  reading  the  evidence, 

and  I  think  that  the  Plaintiff  has  not  made  out  a  case 
for  the  interference  of  this  Court.  I  cannot  find  that 
he  has  sustained  any  damage  at  all.  The  utmost  that 
any  one  says  is,  that  the  water  is  dammed  up  and  rises 
some  three  inches  up  the  wall  of  the  ditch  to  the  damage 
of  the  said  wall,  but  without  saying  that  any  damage  has 
been  sustained ;  I  do  not  find  that  it  has  made  it  either 
moist  or  damp. 

Mr.  Nalder  pressed  on  me  that  it  did  not  matter 
whether  damage  was  done  or  not,  for  that  if  a  person 

covenant 


InoraiI 
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covenant  to  do  an  act  be  must  be  compelled  to  do  it,  1863. 
whetber  tbe  consequence  of  the  act  is  wholly  immaterial ; 
for  this  be  cited  Dickenson  v.  The  Orand  Junction  Canal 
Company  (a).  It  is  no  doubt  true,  that  if  a  man  enter  Morecbaft. 
into  a  covenant  to  do  a  particular  thing,  however  absurd, 
tbe  covenantee  is  entitled  to  have  the  covenant  per- 
formed ;  but  here  there  is  no  covenant  not  to  put  stones 
in  the  brook.  The  argument  is  founded  solely  on  the 
covenant  for  quiet  enjoyment,  and  it  is  said,  that  the 
words  are  express,  that  he  shall  have  the  enjoyment  of 
the  premises.  But  he  has  the  full  enjoyment  of  the 
premises:  if  neither  they  nor  he  sustain  any  injury,  and 
if  you  do  not  shew  any  damage,  you  have  no  right  to 
the  interposition  of  this  Court  Here,  therefore,  there 
is  no  covenant  not  to  do  this  act,  and  the  damage 
complained  of  is  of  a  description  which  is  not  sus- 
ceptible of  appreciation. 

The  other  question  is  of  some  nicety.  A  man  grants 
to  another  a  right  of  way  from  a  path  to  the  public  road  ; 
but,  at  an  intermediate  place,  there  was  a  fence,  and  in 
order  that  the  carts  may  pass,  it  is  necessary  to  knock 
down  the  fence.  This  the  Plaintiff  does,  and  then  the 
Defendant  puts  it  up  again.  I  am  not  clear  that  the 
Defendant  is  not  entitled  to  do  so,  provided  he  does  not 
60  do  it  as  to  prevent  the  Plaintiff  from  using  the  right 
of  way.  The  question  however  really  is,  who  shall  be 
at  the  expense  of  IZ.  for  a  gate,  and  this  I  do  not  think 
a  fit  subject  for  a  chancery  suit. 

My  impression  is,  that  where  a  right  of  way  is  granted, 
it  is  for  the  dominant  tenant  to  do  all  that  is  necessary 
for  making  the  right  of  way  available.  If  I  grant  a 
man  a  right  to  lay  pipes  over  my  land,  it  follows  that 

he 
(»)  15  Beav.  260. 
e2 
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1863. 


Ingram 

V. 

MORECRAPT. 


he  must  keep  them  water-tight,  for  otherwise  the  escape 
of  water  is  a  trespass.  The  same  rule  applies  to  a  road, 
as  the  grantee  cannot  go  to  the  side  beyond  the  limits 
of  the  road  when  it  is  out  of  repair,  he  must  make  it 
good.  What  is  the  difference  when  the  question  relates 
to  a  gate  which  is  necessary  ? 

My  opinion  is  given  with  diffidence,  because  the 
question  was  not  fully  argued,  but  I  think  that  it  is  the 
duty  of  the  dominant  tenant  to  do  all  that  is  necessary 
to  make  the  road  available  for  himself,  and  to  protect 
the  servient  tenement  from  unnecessary  injury. 

I  intend  to  dismiss  the  bill,  with  liberty  to  the  Plain- 
tiff to  bring  any  action  he  may  be  advised  in  respect  of 
the  subject  comprised  within  the  bill.  The  costs  follow 
the  event,  and  the  bill  must  be  dismissed  with  costs. 


ADSETTS  V.  HIVES. 

TN  1868,  the  Defendant  Mr.  Hives,  who  was  building 

a  house  on  a  piece  of  his  freehold  land,  instructed 

Shaw,  an  attorney,  to  procure  him  a  loan  by  means  of 

a  mortgage  of  the  property,  and  he  handed  over  to  him 

pnthe  follow-  his  title  deeds  for  that  purpose.    The  Plaintiff  Adsetts 
mg  morning,  ,  ,  r^^r^^  .      '         i  i   •       • 
agreed  to  advance  650/.  by  mstalments,  and  havmg,  on 


July  8. 

A  mortgagor 
executed  a 
mortg^e  deed 
to  A.  B.,  the 
solicitor  who 
irepared  it. 


S 


the  29th  of  September,  1858,  paid  the  first  instalment  of 
150/.,  Shaw  handed  over  to  him  the  title  deeds  of  the 

property, 


A.  B.  filled  in 
the  date,  the 
namei  of  the 
tenants  and 
the  date  of  the 
proviso  for  re- 
demption : — 
Held,  that  this  alteration  did  not  render  the  deed  void. 

A,  B.,  through  a  soh'citor,  borrowed  money  from  C  J^.  upon  a  deposit  of  title  deeds. 
The  solicitor  obtained  the  deeds  back  for  the  purpose,  as  he  stated,  of  preparing  a  legal 
mortgage.  Instead  of  this,  he  got  A,  B.  to  execute  a  legal  mortgage  to  himself,  instead 
of  to  C.  J^.,  and  he  afterwsjrds  raised  money,  on  a  transfer  of  this  mortgage  and  on  the 
delivery  of  the  title  deeds,  from  a  creditor  without  notice : — Held,  that  the  loss  must 
fall  on  il.  £.,  and  that  he  was  liable  to  pay  both  mortgages. 
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property^  as  a  security  for  that  sum  and  further  advances.        1863. 
The  last  instalment  was  paid  in  February ^  1869,  and 
all  the  moneys  passed  through  the  hands  of  Shaw, 

On  the  Ist  of  Aprils  1869,  the  Plaintiff  received  from 
Shaw  the  following  letter: — 

"  April  Ist,  1869. 
"  Dear  Sir, — Will  you  be  good  enough  to  send  me, 
by  bearer,  Mr.  Hives*s  deeds,  so  that  I  may  at  once 
prepare  the  proper  mortgage  deeds  to  you. 

"  Jos.  Shawr 

Upon  receiving  this  letter,  the  Plaintiff  took  the 
deeds,  so  deposited  with  him  on  behalf  of  Hives  as  a 
security  for  the  sums  advanced  to  him  by  the  Plaintiff, 
to  Shaw  at  his  ofBce,  and  handed  them  over  to  him, 
and  Shaw  thereupon  gave  the  Plaintiff  the  following 
memorandum : — 

'^  Memorandum.  I  have  received  from  Mr,  Adsetts  a 
bundle  of  deeds  belonging  to  Mr.  Hives's  property  at 
Ilkeston,  to  enable  me  to  prepare  mortgage  deeds,  and 
I  undertake  to  return  same  safe  to  Mr.  Adsetts, 

"  April  1st,  1869.  "  Jos.  Shaw," 

Having  obtained  the  title  deeds,  Shaw  prepared  a 
mortgage  of  the  property  for  860Z.  from  Hives  to  him- 
self, instead  of  to  the  Plaintiff,  and  he  sent  the  engross- 
ment over  by  his  clerk  to  Hives  for  execution,  with  the 
following  letter : — 

"^prtZ7tb,  1869. 

"  Dear  Sir, — My  clerk  will  hand  you  cheque  for 
236/.,  the  balance  of  the  860/.  Please  sign  the  mort- 
gage, and  when  I  come  over  again,  I  will  give  up  to  you 
the  promissory  notes  and  memorandums  you  have  signed 
for  the  various  advances.     I  have  prepared  the  mortgage 

in 
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in  my  own  name,  because  Mr.  Adsetts  will  not  advance 
more  than  6502.,  and  I  shalli  if  possible,  pay  him  off. 

*'  Jos.  Shaw." 

This  mortgage  was  dated  the  7ih  o(  April,  1859,  and 
was  executed  by  Mr.  Hives  in  the  presence  of  Mr. 
Shaw's  clerk,  who  in  his  cross-examination  stated  as 
follows : — 

'^  He  (Mr.  Hives)  signed  the  deed,  but  he  looked 
through  the  deed  before  signing  it,  and  I  read  it  over  to 
him.  The  date  was  not  filled  in  when  he  signed  it,  but 
it  was  filled  in  by  Mr.  Shaw  on  the  following  morning 
in  my  presence.  The  names  of  the  tenants  were  not 
filled  in  when  it  was  signed,  because  Mr.  Shaw  bad 
not  then  got  them.  I  got  their  names,  and  they  were 
inserted  by  Mr.  Shaw,  in  my  presence,  on  the  following 
morning  ;  Mr.  Hives  gave  me  the  names  of  the  tenants. 
The  date  in  the  proviso  for  redemption  was  also  inserted 
on  the  following  morning  by  Mr.  Shaw"  In  the  above 
transactions,  Shaw  was  the  only  solicitor  employed. 

Shaw  afterwards,  in  1860,  borrowed  750/.  from  the 
British  Equitable  Investment  Society  upon  a  convey- 
ance of  the  property  and  a  transfer  of  the  mortgage, 
and  he,  at  the  same  time,  delivered  over  to  the  company 
the  title  deeds  of  the  property.  The  money  so  raised 
he  applied  to  his  own  use. 

Shaw  concealed  these  matters  from  the  Plaintiff,  and 
to  quiet  him  delivered  over  a  forged  mortgage  and  some 
forged  title  deeds ;  but  the  fraud  being  discovered  Shaw 
was  prosecuted  and  sentenced  to  penal  servitude. 

This  was  a   foreclosure  suit  instituted   by  Adsetts 
against  Hives  and  the  investment  company  and  their  trus- 
tees. 
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tees.     The  company  claimed  as  porchasers  for  valuable 
consideration  without  notice. 

Mr.  Southgate  and  Mr.  Jessely  for  the  PlaintifT, 
claimed  priority  over  the  British  Etpiiiobk  Investment 
Company^  on  the  ground  that  the  mortgage  deed  of  the 
7th  of  Aprils  1859,  was  void,  it  having  been  materially 
altered  by  the  grantee  subsequently  to  its  execution. 

They  cited  PigoVs  Case  {a)  \  Davidson  v.  Cooper  (b)] 
Hudson  V.  Revett  (c) ;  Mackintosh  v.  Haydon  {d) ; 
HebbkwhUe  v.  M'Morine  (e). 

Mr.  Selwyn  and  Mr.  Shebbeare,  for  the  company,  were 
stopped  by  the  Court 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  this  is  a  perfectly  valid  deed. 
I  do  not  go  into  the  niceties  and  refinements  respecting 
the  effect  of  altering  deeds,  but  I  will  not  be  the  first 
person  to  hold,  that  where  a  mortgagor  and  mortgagee 
execute  a  deed  and  leave  blanks  in  it,  to  be  filled  up 
with  the  names  of  persons  not  parties  to  the  deed,  and 
with  the  date  in  the  proviso  for  redemption  previously 
agreed  upon,  all  which  is  merely  formal,  and  this  only 
for  the  purpose  of  completing  the  expression  of  the  in- 
tention of  the  parties  to  the  deed  already  apparent  on 
the  face  of  it,  and  where,  in  order  to  effect  this  purpose, 
the  dale  in  the  proviso  for  redemption,  which  is  six 
months,  the  usual  time,  is  simply  filled  in,  and  the  names 
of  the  tenants  in  whose  occupation  the  parcels  men- 
tioned in  the  deed  are   specified,    I  repeat  that  I  will 

not 

(a)  11  Coke't  Rep.  26  b.  {d)  Ryan  4  M.  362. 

(6)  13  Mta.  Sf  W.  343.  (e)  6  Mee,  Sf  W.  200. 

(c)  5  Bing.  368. 
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1863.  ^ot  be  the  first  Judge  to  hold,  that  this  is  such  an  altera- 
tion in  the  deed  as  to  come  within  Piggott^s  Case,  and 
to  avoid  the  deed. 


Adsetts 

V. 
HlYBS. 


In  the  case  of  Doe  on  the  demise  of  Lewis  v. 
Bingham  (a),  a  very  material  alteration  was  made  afler 
various  persons  had  executed  the  deed.  The  persons 
who  had  executed  the  deed  in  the  first  instance  were 
mortgagees  who  were  paid  off^  and  all  the  blanks  which 
aflfected  them  were  properly  filled  up  in  the  deed  before 
they  executed  the  deed,  and  after  that,  a  great  many 
blanks  were  filled  up  and  interlineations  made  before 
it  was  finally  executed  by  the  last  party  to  it.  The  four 
distinguished  Judges  of  that  Court  held,  that  the  deed 
was  perfectly  valid  to  convey  the  property.  Mr.  Justice 
Bayley  says,  ^'  It  seems  to  me  that  this  deed,  notwith- 
standing the  interlineations  and  the  filling  up  of  the 
blanks  subsequently  to  its  execution  by  Lassam,  was 
still  valid,  so  far  as  to  convey  the  property  from  the 
Defendant  to  the  lessors  of  the  Plaintifi*;  the  whole  deed 
maybe  considered  as  one  entire  transaction,  operating  as 
to  the  diflferent  parties  to  it  from  the  time  of  the  exe- 
cution by  each,  but  not  perfect  till  the  execution  by  all 
the  conveying  parties.  I  am  of  opinion,  that  any  altera- 
tion made  in  the  progress  of  such  a  transaction  still 
leaves  the  deed  valid  as  to  the  parties  previously  exe- 
cuting it,  provided  such  alteration  has  not  affected  the 
situation  in  which  they  stood.'' 

Here  the  alteration  of  the  deed  is,  in  the  proper 
sense  of  the  word,  only  completing  the  deed,  it  fills  up 
the  date  of  the  deed,  which  is  frequently  done  imme- 
diately after  the  execution  of  it,  and  what  is  necessarily 
consequent  upon  the  date  of  the  deed,  the  day  fixed  for 
redemption,  which  is  six  months  later.     In  fact,  until 

the 
(a)  4  Barn.  ^  Aid.  672. 
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the  deed  is  executed,  these  dates  cannot  be  properly 

filled  up. 

Adsbtts 

V. 

I  have  DO  doubt  the  company  are   purchasers  for       Hives. 
value  without  notice. 


Mr.  Baggallay  and  Mr.  Karslakey  for  Hives  and  his 
assignee,  then  argued,  that,  as  between  two  innocent 
parties,  the  estate  ought  not  to  be  charged  with  the  two 
mortgages,  and  that  the  Plaintiff  ought  to  bear  the  loss, 
for  in  the  transaction  Shaw  had  acted  as  his  attorney 
and  agent,  and  that  the  Plaintiff,  by  parting  with  the 
deeds,  had  enabled  Shaw  to  commit  the  fraud.  That  the 
Plaintiff,  who  no  longer  possessed  the  title  deeds,  h&d 
ceased  to  have  any  equitable  mortgage,  and  that  the 
transfer  of  the  legal  mortgage,  of  which  Shaw  was  a 
trustee  for  the  Plaintiff,  to  the  company,  was  a  mere 
breach  of  trust,  giving  a  personal  remedy  only  as 
against  Shaw^  and  none  as  against  the  estate. 

The  Master  of  the  Rolls. 

This  is  a  very  painful  case,  as  all  cases  of  this  sort 
are,  where  the  question  is,  which  of  two  innocent  per- 
sons is  to  bear  the  loss  occasioned  by  the  fraud  of  a 
third. 

Upon  the  facts  of  this  case,  I  am  of  opinion  that  the 
Plaintiff  is  entitled  to  a  decree.  The  law  of  the  case  is 
very  clear;  but  it  is  very  important,  in  this  case,  to  keep 
distinct  the  circumstances  relating  to  the  equitable 
mortgage  to  the  Plaintiff  and  the  execution  of  the  legal 
mortgage  by  Mr.  Hives  to  Shaw.  I  consider  it  to  be 
proved,  that  Hives  knew  that  money  was  to  be  raised 

upon 
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1863.  upon  a  deposit  of  these  deeds,  and  that  he  transmitted 
the  deeds  to  Shaw  for  that  purpose.  He  knew,  also, 
that  Shaw  was  borrowing   money  for   bim  upon  the 

HiTEs.  authority  of  the  deeds,  and  he  knew,  also,  in  the 
month  of  September ^  1868,  that  tlie  Plaintiff  was  the 
person  who  advanced  the  money  and  that  the  amount 
was  650/.  Knowing  all  this.  Hives  required  Shaw  to 
procure  for  him  a  further  advance  of  200/.  Through- 
out Shaw  was  the  agent  of  Hivesj  and  I  consider  that 
when  Shaw  deposited  the  title  deeds  with  the  Plaintiff, 
a  complete  equitable  mortgage  was  constituted  thereby, 
with  an  undertaking  to  execute  a  valid  mortgage  when 
the  last  instalment  had  been  advanced.  That  being  so, 
the  question  is,  how  has  he  lost  it  ?  I  am  of  opinion 
that  when  he  returned  the  deeds  to  Shaw,  be  returned 
them  to  him  as  his  own  solicitor,  and  not  as  the  solicitor 
of  Hives,  and,  consequently,  if  Shaw  committed  a  fraud 
with  those  deeds,  the  result  must  be,  that  the  loss  must 
fall  upon  the  Plaintiff  and  not  upon  Hives,  I  consider 
that  if  the  solicitor  of  the  equitable  mortgagee  pledge 
the  deeds,  the  equitable  mortgagee,  must  get  the  deeds 
back  from  the  pledgee  and  pay  him  what  may  be 
necessary  for  that  purpose ;  but  as  soon  as  he  gets  them 
back  his  rights,  as  equitable  mortgagee  against  the 
mortgagor  remain  unaltered.  In  my  opinion,  the  re- 
lation of  mortgagor  and  equitable  mortgagee  between 
Hives  and  the  Plaintiff  was  fully  constituted,  and  the 
Plaintiff  is  now  entitled  to  enforce  that  equitable  security 
against  Hives,  coupled  always  with  this  condition,  that 
when  Hives  redeems  him,  he  must  deliver  up  the  title 
deeds  which  were  deposited  with  him,  and  this  he  will 
be  able  to  do  by  redeeming  the  British  Equitable  In- 
vestment  Company.  What  has  taken  place  in  this  case 
to  interfere  with  that  right?  Suppose  that,  after  the 
equitable  mortgage  had  been  constituted,  the  mort- 
gagor executed   a  legal  mortgage  of  the  property  to 

another 
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another  person.  If  that  legal  mortgagee  bad  notice  of  1863. 
the  prior  equitable  mortgage,  he  is  bound  by  it ;  but  if 
he  has  no  notice  of  it,  then  the  legal  mortgage  has 
priority,  and  the  equitable  mortgagee  can  only  enforce 
bis  equitable  rights  against  the  legal  mortgagee  by  re- 
deeming him.  If  the  mortgagor  think  fit  to  make  a 
voluntary  legal  mortgage,  without  receiving  an  advance 
of  money  at  all  for  it,  if  such  mortgagee  conceals  that 
fact,  and  obtains  an  advance  of  money  upon  the  security 
of  that  mortgage  from  other  persons  who  have  no  notice 
of  the  prior  equitable  security,  such  a  charge  upon  the 
property  becomes  good  as  against  the  equitable  mort- 
gagee, who  can  only  enforce  his  security  by  paying  to 
the  prior  mortgagees  who  have  got  the  legal  estate  the 
amount  due  to  them,  subject  always  to  this  : — that  if 
the  equitable  mortgagee  has  retained  the  deeds,  they 
cannot  be  got  from  him  without  payment  of  the  amount 
due  to  him. 

How  does  this  case  differ  from  that  which  I  have 
suggested  ?  Here  is  a  good  equitable  mortgage  con- 
stituted between  Hives  and  the  Plaintiff,  and  thereupon 
Mr.  ShaWf  who  is  the  agent  of  both,  writes  a  letter  to 
Mr,  JBivea,  and  says,  "  I  am  going  to  pay  off  Mr. 
Adsetis,  and  therefore  I  have  made  out  the  mortgage 
ID  my  name."  How  will  that  discharge  the  equitable 
mortgage  ?  Supposing  that  to  be  done,  what  was  there  to 
prevent  Mr.  Adselts  from  filing  a  bill  the  next  day  to 
enforce  his  equitable  mortgage  ?  If  Mr.  Adsetts'  assent 
had  been  obtained,  and  he  had  said, ''  You  may  make 
out  the  mortgage  to  Mr.  Shaw,'*  then  he  could  not 
complain.  But  Sliaw  himself  says  nothing  of  the  sort 
in  his  letter ;  he  says,  I  have  prepared  the  mortgage  in 
my  own  name,  not  because  Mr.  Adsetts  assents  to  it, 
but  because  Mr.  Adsetts  ^'  will  not  advance  more  than 

660/., 
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1863.  650/.,  and  I  shall,  if  possible,  pay  him  off."  What  was 
there  to  justify  Mr.  Hives  in  assenting  to  that?  No 
doubt  he  trusted  Mr.  Shaw  in  the  matter. 

I  must  notice  what  appears  to  me  to  be  a  mistake  in 
the  ailment.  It  was  said  that  this  was  a  case  of 
trustee  and  cestui  que  trusty  and  thereupon  an  argument 
was  founded  upon  it  But,  assuming  that  Shaw  was 
trustee  of  the  deeds  for  the  Plaintiff,  this  does  not  alter 
the  case.  Hives  executed  this  mortgage  deed  to  Shaw, 
without  any  authority  whatever  from  Mr.  AdsettSy  and 
thereupon  Mr.  Shaw  raised  money  upon  it  from  the 
British  Equitable  Investment  Company.  He  obtained 
the  title  deeds  from  the  Plaintiff  by  fraud ;  but  I  do 
not  think  that  this  affects  the  equities  as  between  the 
parties  to  this  suit. 

Mr.  Hives  has,  by  giving  Mr.  Shaw  a  legal  mortgage, 
given  him  the  opportunity  of  raising  money  upon  it, 
and  he  cannot  prevent  this  being  a  first  charge  upon 
the  property,  but  this  does  not  discharge  the  prior  equi- 
table mortgage,  though  it  be  the  fact,  that  Shaw  has 
also  committed  a  fraud  upon  the  Plaintiff.  Mr.  Hives 
has  given  the  Plaintiff  an  equitable  mortgage  upon  the 
property,  and  has  contracted  to  give  him  a  legal  mort- 
gage. He  has,  by  another  transaction,  given  Mr.  Shaw 
a  legal  mortgage  upon  the  property,  upon  which  he 
has  raised  money,  and  for  which  Mr.  Hives  has  received 
nothing,  but  he  is  not  the  person  to  complain  that  Shaw 
has  thereby  deprived  the  Plaintiff  of  the  equitable  mort- 
gage which  had  been  previously  given  to  him.  The 
consequence  is,  that  when  the  Plaintiff  gets  back  the 
deeds  from  the  persons  to  whom  they  were  pledged,  by 
paying  them  off,  he  is  entitled  to  have  his  equitable 
mortgage  enforced  against  the  property,  and  also  the 
pricft  charge  which  has  been  created  by  the  act  of  the 

mortgagor, 
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mortgagor,  and  without  the  payment  of  which  he  could        1863. 
not  get  back  the  title-deeds. 

I  am  of  opinion,  therefore  (although  undoubtedly  it 
is  very  hard  that  Mr.  Hives  should  have  to  pay  for  the 
fraud  committed  by  Shaw),  that  the  case  is  shortly 
this : —in  addition  to  the  equitable  mortgage,  Mr.  Hives 
has  improperly,  through  the  deceit  of  ShaWf  given  him 
a  legal  mortgage  for  860/.,  upon  which  he  has  raised 
money,  and  which  Mr.  Hives  must  pay.  The  Plaintiff 
therefore  is  entitled  to  the  usual  decree  in  such  a  case. 


CHAPMAN  v.  BRADLEY. 

July  8, 13. 

TN  1843,  William  Orion  Bradley  married  Susannah  A  man  went 
-■-     Guthrie.    She  died  in  1866,  leaving  six  children  Jerej£y*'of 

of  the  marriage.  marriage 

abroad  with  Iiis 
deceased  wife's 
In  September f  1867,  the  ceremony  of  marriage  was  ^'^^^    The 
-  -  nr     ^  »        1      .        «    .         1       »     .  marriage  was 

performed    at    JSeufchatel,    m    Switzerland,   between  void  according 

William  Orton  Bradley  and  Elizabeth  Dorothy  Jones.  ^  *^t?^'r]? 

^  ^       ^         law,  but  valid 

Elizabeth  Dorothy  Jones  was  a  child  of  his  first  wife's  according  to 
sister.     He  was  absent  about  a  fortnight  from  England,  iaw.°^He"on 

and  did  not  change  his  domicile.  that  occasion, 

executed  a 
marriage  set- 

Upon  the  occasion  of  his  second  marriage,  and  in  I?®*"®"'*"  . 
*^  1  'fivour  of  his 

contemplation  thereof,  he  executed  a  settlement,  dated  intended  wife, 

the  30th  of  September,  1867.    The  deed   recited  the  ehS/ren  of  his 

former  marriage,  and  that  **  William  Orton  Bradley  had  former  and  of 

six  children  by  his  late  wife,"  and  that,  on  the  treaty  for  marriage,  as  a 

the  then  presently  intended  marriaece,  it  was  acreed  that  class.    Held, 
TTr.M.        V.  ^      „        ,       ,,         .  ,  ,    that  the  whole 

William  Orton  Bradley  should  assign  the  one-seventh  ^as  void. 

share 
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1863.  share  to  which  he  was  entitled  in  certain  funds,  pro-* 
perty  and  effects^  to  trustees,  to  be  held  by  them  upon 
the  trusts  thereinafter  declared  concerning  the  same,  for 
the  benefit  of  Elizabeth  Dorothy  Jones  and  William 
Orton  Bradley  and  his  children,  as  well  by  his  said 
former  marriage  as  of  the  said  then  intended  marriage. 
It  then  witnessed^  that  in  pursuance  of  the  said  agreement 
in  that  behalf,  and  in  consideration  of  the  said  then  in- 
tended marriage,  and  in  consideration  of  the  natural  love 
and  affection  which  he,  William  Orton  Bradley,  bore 
for  his  children  by  his  then  late  wife,  and  for  divers 
other  good  causes  and  considerations  him  moving,  be, 
William  Orton  Bradley,  with  the  privity  of  Elizabeth 
Dorothy  Jones,  did  thereby  assign  unto  two  trustees  all 
that  his  one-seventh  share  of  the  funds,  property  and 
effects,  in  trust  for  William  Orton  Bradley  until  the 
said  intended  marriage  should  be  solemnized,  and  after 
the  solemnization  thereof,  upon  trust  to  pay  the  annual 
income,  during  the  joint  lives  of  William  Orton 
Bradley  and  Elizabeth  Dorothy  Jones,  to  her  for  her 
separate  use  without  power  of  anticipation ;  and,  after 
the  death  of  either  of  them,  to  pay  the  annual  income 
to  the  survivor  of  them  during  his  or  her  life,  but  as  to 
Elizabeth  Dorothy  Jones,  so  long  only  as  she  should  be 
the  widow  of  William  Orton  Bradley,  And  subject 
thereto,  the  trustees  were  to  hold  the  trust  funds  ''  in 
trust  for  such  of  the  children  of  William  Orton  Bradley, 
whether  by  his  said  former  marriage  or  by  the  said  then 
intended  marriage,  as  being  sons  or  a  son  should  attain 
the  age  of  twenty-one  years,  or  being  daughters  or  a 
daughter  should  attain  that  age  or  marry  under  it,  and, 
if  more  than  one,  in  equal  shares  as  tenants  in  common.'* 

The  marriage  was  valid  according  to  the  law  of 
Switzerland,  but  invalid  by  the  law  of  England  (6  &  6 
Will.  4,  c.  64). 

William 
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Wiiliam  Orion  Bradley  died  in  1860,  leaving  Eliza- 
htth  Dorothy  Jones  surviving^  and  two  children  by  the 
alleged  second  marriage.  This  suit  was  instituted  on 
behalf  of  his  creditors,  insisting  that  the  settlement  was 
voluntary  and  void  against  creditors  under  the  13  Eliz. 
c.  5.  It  alleged  that  be  was  insolvent  at  the  date  of  the 
settlement. 

Mr.  Hobhome  and  Mr.  Haddan  for  the  Plaintiff. 
First,  the  settlement  is  altogether  void ;  it  was  founded 
on  a  mistake  as  to  the  law,  and  on  a  subsequent  valid 
marriage,  which  never  took  effect.  Secondly,  it  was 
merely  voluntary  and  void  as  against  creditors.  They 
cited  Brook  v.  Brook  (a) ;  Robinson  v.  Dickenson  (ft) ; 
Coulson  V.  Allison  {c);  Clayton  v.  Earl  Winton{d)\ 
NewsUad  v.  8earles{e);  Ellerton  v.  Oastrell{f)\  The 
Queen  v.  The  Inhabitants  of  Brigkton  (g) ;  Jones  v. 
Scuthatt{h);  French  v.  French  {i);  Johnson  v.  ic- 
gard  (A)  ;  Davenport  v.  Bishopp  (t). 

Mr.  Selwyn  and  Mr.  Bromhead,  for  different  Defen- 
dants. A  marriage  legally  valid  in  Switzerland  was 
undoubtedly  solemnized  ^i  Neufchatel ;  a  consideration 
thereupon  immediately  arose,  sufficient,  if  not  to  support 
the  settlement  in  favour  of  the  then  intended  wife  and  her 
children,  at  least  to  support  it  in  favour  of  the  children 
of  the  first  marriage.  An  actual  marriage,  according 
to  the  law  of  a  foreign  state,  was  sufficient  to  support  a 
settlement.    This  Court  will  not  deprive  third  parties  of 

the 

(o)  3   Sm,  4-  Gif.  280,  481 ;  (g)  1  Be%l  tf  Smith,  447. 

8.  C.  9  H.  L.  Cat.  193.  {h)  20  Beav.  187. 

'    3  Rti$t.S99.  (i)  6  De  G.,  Af.  4-  G.  95  ; 


2  Giff.  279;  S.  C  2  De      S.  C.  3  Drew.  716. 

G.,  F.  Sf  J.  521.  (fc)  6  Al.  4-  Set.  60,  and  Tur- 

(d)  3  Madd.  302,  n.  ner^R.  281. 

(e)  1  Atk.  265.  (/)  2  Younge  4  C.  C.  C.  451, 
(/)  I  Com^n,  381.  and  1  Phil,  698. 
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the  benefit  contracted  for  by  a  deed,  because  it  does  not 
recognize,  as  valid  here,  an  act  which  in  other  countries 
is  held  legal.  But  if  such  a  marriage  abroad  was  not 
suflScient'to  support  the  deed  in  favour  of  the  then  in- 
tended wife,  the  consideration  of  natural  love  and  affec- 
tion was  suflScient  to  support  it  in  favour  of  the  children 
of  the  first  marriage. 

Mr.  Hobhouse,  in  reply,  referred  to  Webster  v.  JSod- 
ding  ton  (a),  to  shew  that  where  there  is  a  gift  to  a  class, 
it  is  void  altogether  if  void  as  to  any. 

The  Master  of  the  Rolls. 

The  question  is,  whether  the  settlement  made  on 
the  30th  of  September,  1857,  on  the  marriage  of  Mr. 
Bradley  with  the  niece  of  his  deceased  wife  is  not 
absolutely  void.  It  was  made  under  these  circum- 
stances:— After  the  decease  of  his  first  wife,  an  attach- 
ment sprung  up  between  Mr.  Bradley  and  her  niece ; 
they  agreed  to  be  married,  and  supposing  that  by  going 
abroad,  where  the  law  of  England  did  not  prevail,  a 
valid  marriage  might  be  contracted  between  them,  they 
went  to  Switzerland  in  September,  1857,  where  the 
ceremony  of  marriage  was  solemnized  between  them, 
and  this  settlement  was  executed  upon  that  occasion. 

The  first  thing  to  consider  is,  the  effect  of  the  settle- 
ment, and  whether  the  consideration  does  not  wholly 
fail.  It  was  in  consideration  of  the  marriage ;  and  if 
the  only  valuable  consideration  of  the  deed  had  been 
confined  to  that,  the  cases  of  Robinson  v.  Dicken^- 
son  {b)  \  Coulson  v.  Allison  (c) ;  and  Brook  v.  Brook  (d), 

all 

(fl)  26  Beav.  128.  (c)  2  Giff.  279. 

(6)  3  Ruts,  399.  (d)  3  SmaU  ^  Qiff.  481. 


CASES  IN  CHANCERY. 

all  seem  to  establish  that  this  deed  was  invalid.  It  is 
an  attempt  to  make  a  good  marriage  settlement  upon  a 
consideration  which,  in  efTect,  is  a  mere  agreement  for 
a  cohabitation,  and  all  the  Courts  have  held  this  to  be 
absolutely  void.  Lord  Campbell  states  it  very  clearly  in 
the  case  of  Brook  v.  Brook.  Either  it  is  a  settlement 
in  consideration  of  a  marriage  which  fails  altogether,  or 
if  any  consideration  remains,  it-is  an  illegal  consideration 
to  enter  into  contract  for  mere  cohabitation. 
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1863. 


Chafmam 
Bradley. 


The  next  question  is,  whether  the  words,  "  in  con- 
sideration of  the  natural  love  and  affection  which 
William  Morton  Bradley  bore  for  his  children  by  his 
late  wife,"  make  it  good  as  a  voluntary  settlement,  but 
I  think  it  does  not.  If,  on  attempting  to  marry  this 
lady,  or  after  going  through  the  marriage  ceremony, 
Mr.  Bradley  had  made  a  voluntary  deed  in  favour  of 
the  children  of  his  first  marriage,  I  should  have  been  of 
opinion  that  it  was  good,  but  here  it  is  mixed  up  with 
the  other  invalid  considerations.  Some  cases  draw  dis- 
tinctions, as  to  what  relations  are  and  are  not  within  the 
consideration  of  marriage,  but  I  think  it  clear  that  the 
children  of  the  first  marriage  would  be  within  the  con- 
sideration of  a  settlement  made  on  a  second  marriage. 

This  sometimes  happens: — A  man  agrees  to  sell  a 
piece  of  land  for  a  sum  of  money,  and  the  purchase- 
money  is  not  paid ;  the  contract  is  not  necessarily  at  an 
end,  but  the  unpaid  purchase-money  remains  a  charge 
on  the  land;  but  if,  for  any  reason,  the  contract  fails, 
then  the  purchase-money  ceases  to  be  a  charge  on  the 
land.  Here  the  only  consideration  is  a  future  marriage, 
which  never  can  be  performed ;  and  I  am  of  opinion, 
therefore,  that  the  whole  contract  fails  to  take  effect. 


In  addition  to  this,  there  is  this  further  objection  to 
VOL.  xxxiii — I.  F  the 
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1863.  the  deed  : — the  objects  to  take  are  a  class  composed  of 
the  children  by  the  former  marriage  and  those  by  the 
intended  marriage.  This  obviously  introduces  an 
element  of  uncertainty^  for  it  includes  after-born 
illegitimate  children.  Who  can  say  what  part  they  are 
to  take?  And  where  that  is  so,  as  in  the  cases  of 
limitations  void  for  perpetuity  as  to  some  of  a  class, 
the  Court  says  it  fails  altogether,  because  you  cannot 
distinguish  who  are  to  take. 

I  have  not  read  the  evidence  as  to  the  insolvency 
carefully,  being  of  opinion  that  there  was  no  such  in- 
solvency as  to  invalidate  the  deed  on  that  ground. 
This  also  is  clear,  that  the  deed  was  perfectly  bond  Jide, 
and  was  not  executed  with  the  object  of  defeating  his 
creditors.  I  therefore  stopped  the  Defendant's  counsel 
on  that  point. 

I  am  of  opinion  that  the  deed  altogether  fails. 


Note. — Affirmed  by  the  Lords  Justices,  5th  December,  1863,  on 
the  ground  that  the  settlement  was  only  to  take  effect  after  a  marriage 
had  been  validly  and  effectually  '*  solemnized." 
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THE   ATTORNEY-GENERAL  ». 

THE  CORPORATION  OF  AVON  OTHERWISE 

ABERAVON. 

5  Mmf, 

rilHE  town  of  Avon  otherwise  Aberavonin  Glamorgan-  The  Court  of 

shire  was  an  ancient  borough,  having  a  corpo-  noMn^^su/t 

ration  called  ''  Tlie  Portreeve^  Aldermen  and  Burgesses  relating  to  the 

of  Avon  otherwise  Aberavon"  Jo^orition.* 

determine  on 
T  1  .  11  11     *^®  validity  of 

It  possessed  certain  property  under  charters  or  deeds  a  Royal 
set  out  in  this  information,  dated  in  the  reign  of  king  Charter  of  In- 

o  o  corporation. 

Edward  the  3rd  (a).  The  Muni- 

cipal Corpora- 
tion Act  (5  & 

The  Aieravon  Market  Act,  1848  (11  &  12  Vict.  6  Will.  4,  c. 
c.  cxxxviti),  authorized  the  corporation  to  construct  a  the  town  coun- 

market  in  the  town,  with  conveniences ;  it  obliged  all  ^^^  of  boroughs 

°  mentioned  in 

persons  to  sell  h?e  stock  in  the  market  alone,  and  gave  the  schedule  to 

power  to  levy  tolls.    The  moneys  were  to  be  applied  in  a*" '°Xtr^l°'' 

payment  of  the  sums  borrowed ;  secondly,  in  maintaining  alienation  of 

the  market,  and  the  residue  as  the  corporation  might  proper'S'^rior 

think  fit.     The  act  authorized  the  corporation  to  borrow  *<>  "*«  5^'>  of 

3,000/.  on  the  security  of  the  tolls  and  property,  but  it  xhe  subse-' 

gave  no  powers  to  sell  or  demise  them.  ^?^*  ®*^*^^ 

49)  enables 

The  corporation  was  not  included  in  the  Municipal  ^an?chlrt«8 

Corporation  Act  (5  &  6  Will.  4,  c.  76),  but  in  1858,  to  other  towns, 

some  of  the  inhabitants  petitioned  her  Majesty  for  a  them  <<aU  the 

grant  of  .a  dharter  of  incorporation  under  the  Municipal  powers  and 

g^  .        provisions    of 

Corporation  the  Municipal 
Corporation 
(a)  See  Etan  v.  The  Corporation  of  Avon,  29  Beav.  144.  Act    The 

Crown  having 
granted  such  a  charter  in  1861  i^Held,  that  all  the  clauses  of  the  first  act  were  ap- 
plicable, and  that  the  right  of  questioning  collusive  alienation  could  be  carried  back  to 
the  date  of  the  charter,  but  not  further. 

f2 
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«4'  A-.-: 


Atj^Ouu 


w  A*im^  !:«>j^-*ri  ^c  z^j  t:i*»^  -r  rcri-i^i  3l  Ajjiz  . . m  or  Hoies 
i'-Ll  p^-JiiiL  Lk  ilreiCT  12  r^-i:ir  ^s  izest  a  charter  of 
ii^X'-p^cri^.^c,  it  iTi^^  be  li»r:Ll  5:^  La  Miesty,  by  any 
*.-  :i  ti-i-'^tr,  if  Le  six  1  i^-k  jh,  by  ti^e  atdTice  of  his 
p--Ii  J  cr>i:icr,  to  grsjil  lie  sacje,  ta  crtc^  to  the  ii»- 
hi.'J,'JtLr^  of  ar.y  feci  tcwa  or  bccac^h,  vcthin  the 
cU^riict  to  be  set  fixtL  ia  scch  charter,  c-*  fie  poKtn 
CMd proTuioru  of  lAt  mcU  act  ,3  /:r  re^iditiM^  earpo- 
roUrjMM,  wLtther  siih  tcra  or  torscgh  be  or  be  not  a 
eorpo-atc  tGWQ  or  b:rcu-b,  or  l«  or  be  not  named  in 
ti  :jtr  of  the  scoed-il-es  to  the  sali  act,* 

Tbt  £r3t  app!:cati:n  for  a  charter  was  opposed  by  tbe 
corporatloa  ai:d  was  cnsccce^fuL  A  secood  siiiiilar 
p«ti:ioo  was  however  presected  in  1S59,  which  was  also 
ci^jied;  btit,  OD  the  16th  of  Jammary^  1S61,  the  Lord 
President  of  the  council  intimated  to  the  parties,  thai 
th^ir  Lorddfaips  had  decided  npoo  lecommending  her 
Majesty  to  grant  a  charter  of  incorporation  to  the 
boroughs 

On  tbe  11th  of  Fthruary^  I86I,  the  corporation,  in 
anticipation  of  the  charter,  sold  the  Toini  UaU  and 
entered  into  an  agreement  with  Juhn  Jcma  to  demise  to 
him,  in  consideration  of  600/.,  the  market,  &c.  and  tolls, 
(or  fifty  years,  at  a  rent  of  51. 

This  information  was  filed  by  the  Attorney-General 
on  the  16th  of  March,  1861  (before  the  grant  of  the 
charter),  against  tbe  corporation,  stating  that  they  were 
about  to  grant  a  lease  of  the  market  and  tolls  to  John 

Jones, 
(fl)  Meaning  the  5  ^  6  Will,  4,  c.  76. 
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Jones^  and  praying  an  injunction  to  restrain  the  granting        1863. 

the  lease.    The  injunction  was  granted  on  the  following 

day,  and,  on  an  application  to  dissolve  it,  made  on  the 

16th  of  ApriL  1861,  the  motion  was  ordered  to  stand  over  Corporation 

,      ,        .  OF  Avon, 

to  the  heanng. 

Afterwards,  on  the  2nd  of  July ^  1861,  a  royal  charter, 
under  the  great  seal,  was  granted.  It  recited  the 
7  Will.  4  &  1  Vict.  c.  78,  and  then  "  her  Majesty,  as 
well  by  virtue  of  the  powers  and  authorities  vested  in 
her  by  virtue  of  her  royal  prerogative,  as  by  virtue  of 
the  powers  and  authorities  given  to  her  by  the  said  re- 
cited act  of  the  first  year  of  her  reign,  and  all  other 
powers  and  authorities  enabling  her  in  that  behalf,  did 
grant  and  declare,  that  the  inhabitants  of  the  said 
borough  of  AberavoUj  comprised  within  the  aforesaid 
boundaries,  and  their  successors,  should  be,  for  ever 
thereafter,  one  body  politic  and  corporate,  in  deed,  fact 
and  name,  and  that  the  said  body  corporate  should  be 
called  the  mayor,  aldermen  and  burgesses  of  the  borough 
of  Aberavon,  and  them,  by  the  name  of  ^  The  Mayor, 
Aldermen  and  Bvrgesses  of  the  Borough  of  Aberavon,* 
into  one  body  corporate  and  politic,  in  deed,  fact  and 
name,  did,  for  her,  her  heirs  and  successors  erect  and 
constitute  by  these  presents,  and  granted  to  the  said 
body  corporate  and  politic,  that,  by  the  same  name,  they 
should  have  perpetual  succession,  and  be  for  ever  there- 
after persons  able  and  capable  in  law  to  have  and  ex- 
ercise, and  do  and  suffer,  and  that  they  should  have  and 
exercise,  and  do  and  suffer,  all  acts,  powers,  authorities, 
immunities  and  privileges,  which  were  then  held  and  en* 
joyedf  done  and  suffered  by  the  several  boroughs  named  in 
the  schedules  to  the  said  act  for  regulating  municipal 
corporations  in  JEngland  and  Wales,  in  the  like  manner 
and  subject  to  the  same  provisions,  as  fully  and  as 
amply,  to  all  intents  and  purposes  whatsoever,  as  if  the 

said 
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1863.       said  borough  of  Aberavon  had  been  one  of  the  borooghs 
^^"^^^      named  tnd  included  in  the  2nd  section  of  schedule  (B) 
'^^  to  that  act  annexed,  and  thereby  extended  to  the  said  rn- 

CoEfOBATioji  habitants  of  the  said  boroagfa,  comprised  within  the 
aforesaid  boundaries,  all  the  powers  and  provisions  of  the 
said  act  passed  in  the  session  of  parliament  holden  in 
the  fifth  and  sixth  years  of  king  WiUiam  the  IVth  for 
regulating  municipal  corporations  in  England  and 
Wales,  and  of  all  and  every  other  acts  or  act  of  parlia- 
ment made  and  passed  for  altering,  amending  or  en- 
larging the  same  act  and  the  powers  and  provisions 
thereof,  or  in  anywise  relating  thereto.** 

On  the  6th  of  February,  1862,  after  the  grant  of  the 
charter,  the  information  was  amended.  The  Defendants 
were  then  the  old  corporation,  their  officer,  the  new 
corporation,  and  John  Jones.  It  prayed  a  declaration 
that,  under  the  Municipal  Corporation  Acts  and  the 
charter,  the  market,  toU^,  Sec,  and  all  and  singular  other 
the  estates,  moneys,  property  and  effects  of  the  old  cor^ 
poration  had  become  vested  in  the  new  corporation,  and 
it  asked  that  they  might  be  ascertained,  ftnd  for  a  de- 
claration that  the  corporation  was  not  authorized  to  lease 
the  market  and  tolls,  and  for  an  injunction. 

The  portreeve,  aldermen  and  burgesses,  and  their 
officer  Mr.  Griffith  Williams,  by  their  answer  to  the 
amended  infonnation,  stated,  that  they  had  very  large 
debts  and  liabilities,  and  they  insisted  that  the  charter  of 
the  2nd  of  July,  1861,  was  invalid  and  void,  and  there 
never  was  any  such  corporation  as  '^  The  Mayor,  Alder^ 
men  and  Burgesses  of  the  Borough  of  Aberavon,sj\A  that,if 
any  such  corporation  did  exist,  they  had  no  estate,  right, 
title  or  interest  whatsoever  in  the  estates  and  heredita- 
ments of  the  old  corporation,  and  that  if  they  had,  they 
ought  to  have  been  co-Plaintiffs  instead  of  being  De<^ 

fendants 


Att.-Gen, 

V. 
loRPORATIQ 

OP  Ayon. 
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fendants  thereto ;  and  they  insisted  that  this  suit  wa^ 

not  properly  constituted  as  to  parties  and  otherwise,  and 

that  it  ought  to  be  dismissed.  v. 

Corporation 

The  cause  now  came  on  for  hearing. 

Mr.  Baggallayj  Mr.  Welshy  and  Mr.  W.  Pearson  in 
support  of  the  information. 

The  charter  granted  by  the  Queen  is  perfectly  valid, 
and  is  authorized  by  the  acts  5  &  6  Will.  4,  c.  76,  s.  141, 
and  1  Vict,  c.  78,  s.  49,  which  enable  her  Majesty  to 
grant  charters  to  towns  and  boroughs,  extending  to 
them  all  the  powers  and  provisions  of  the  Municipal 
Corporation  Act.  The  effect  of  the  charter  therefore 
is,  to  place  this  borough  in  the  same  position  as  if  it 
had  been  included  in  Schedule  (B.)  of  the  first  act,  and 
the  charter  so  states.  The  consequence  is,  that  all  the 
property  of  the  corporation  has  become  vested  in  it,  by  its 
present  name,  but  clothed  with  a  public  trust  under  the 
92nd  section.  It  is  a  mistake  to  suppose  there  are  two 
corporations,  the  old  and  the  new ;  they  are  identical, 
though  the  name,  the  members,  the  mode  of  electing 
them,  and  other  internal  arrangements,  have  been 
changed;  Attomey-Oeneral  v.  Kerr  {a)  \  Attorney- 
General  v.  The  Corporation  of  Leicester  (b) ;  Attorney- 
General  v.  Wilson  (c) ;  Doe  d.  Bristol  Hospital  v. 
Norton  (d) ;  6^6  Will.  4,  c.  76,  s.  6. 

Taking  the  1st  and  141st  sections  of  the  first  act,  and 

the  49th  of  the  second,  in  connexion  with  each  other, 

the  effect  is,  that  all  the  laws,  usages,  &c.,  of  these 

boroughs  to  which  charters  may  be  thereafter  granted 

are  become  annulled. 

There 

(a)  2  Beav.  420.  PhU,  1. 

{b)  9  fieotf.  546.  {d)  11  Mee.  ^  W.  913. 

(c)  9  Sim.  48,  and  Craig  ^ 
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There  is  nothing  improper  in  the  frame  of  the  infor* 
matioUy  for  the  special  remedies  afforded  by  the  act 
Att.^Gbn.  ^^  gy^  j^  ^^^  exclude  the  right  of  the  Attorney-General 
Corporation  to  sue  for  the  purpose  of  setting  aside  collusive  aliena- 
tions of  corporate  property  and  breaches  of  trust;  At- 
torney-General  v.  Aspinall  {a);  Attorney- General  v. 
Wilson  (i).  They  also  referred  to  the  13  ^  14  Vict. 
c.42. 


Mr.  Selwyn,  Mr.  Speed  and  Mr.  Everitt  for  the 
Defendants.  The  onus  of  proving  that  the  property 
granted  by  the  ancient  charters  to  the  old  corporation 
IS  taken  away  by  statute  lies  on  the  Attorney-General. 
Such  acts  must  be  construed  strictly ;  Fludier  v, 
Lamhe  (c).  The  Crown  had  neither  the  power  to  grant, 
nor  has  it  granted  a  charter  confiscating  the  property  of 
this  corporation.  "  Some  things  are  clear/'  says  Lord 
Kenyon,  "when  a  corporation  exists  capable  of  dis- 
charging its  functions,  the  Crown  cannot  obtrude 
another  charter  upon  them ;  they  may  either  accept  or 
reject  it."  Here,  this  corporation  has  been  held  to  have 
the  same  power  of  dealing  with  its  property  as  a  private 
individual ;  Evan  v.  The  Corporation  of  Avon  (rf),  any 
attempt  to  take  it  away  is  simply  void.  The  power 
of  the  Crown  is  creative  but  not  destructive;  it  may 
grant  a  charter,  but  it  cannot  alter  the  rights  derived 
under  it. 

The  object  of  the  49th  section  of  the  act  was  to  extend 
to  boroughs  "  all  the  powers  and  provisions  of  the  said 
act  fur  regulating  Corporations,"  and  not  for  their  de- 
struction, 

(a)  1  Keen,  513,  4r  2  Myl,  {f  (c)  Ca,  tern,  Hardwkke,  307. 
CV.  613.  (</)  29  Beav,  144. 

(b)  1  Cr.  ^  Phil.  23. 


Att.-Gbn. 

V. 
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struction,  or  to  take  away  from  them,  adversely,  their  1863. 
property.  Again,  the  1st  section  of  the  6  &  6  Will.  4, 
c.  76,  repeals  and  annuls  the  grants  of  those  boroughs 
only  which  are  named  in  the  schedule,  and  not  of  those  Corporation 
to  which  charters  might  afterwards  be  granted.  But 
this  alleged  charter  is  void  and  has  no  legal  existence, 
for  the  majority  of  the  inhabitants  voted  against  it,  and 
it  could  not  be  forced  on  them  by  a  minority ;  Rutter  v. 
Chapman  (a),  and  see  Rawlinsoiis  Municipal  Corpora-- 
Han  Acts{b).  The  97th  section  of  the  6  &  6  Will.  4, 
c.  76,  shews  that  it  is  inapplicable,  for  it  would  be  retro- 
spective, and  enable  the  council  to  call  in  question 
transactions  which  took  place  so  far  back  as  the  5th  of 
June,  1836. 

Lastly,  in  point  of  pleading  the  present  information  is 
irregular.  When  the  information  was  filed  (15th  March, 
1861)  the  Attorney-General  had  no  right  to  interfere 
with  the  private  property  of  the  corporation,  and  he 
cannot,  by  amendment,  avail  himself  of  a  right  since 
acquired  by  the  charter  (2nd  July,  1861);  Pilkington 
V.  Wignall{c),  Besides,  the  Attorney-General  has  no 
right,  under  the  statute,  to  interfere  at  all. 

The  Master  of  the  Rolls. 

Upon  various  points  in  this  case  it  will  not  be  neces- 
sary for  me  to  hear  a  reply.  The  first  thing  to  be  con- 
sidered is,  whether  this  is  a  charter  granted  by  the 
Crown  by  virtue  of  its  prerogative  or  under  the  power 
of  the  parliamentary  enactments.  Charters  granted 
under  the  former  are  either  new  charters  to  a  body  not 
before  incorporated,   or  to  restore  an  old  corporation 

which 

(a)  8  Met.  8[  WeU,  1.  (c)  2  Madd,  240. 

(6)  PagcM  244,  460  {Zrd  edit.) 
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1863.  which  has,  from  various  causes,  become  incapable  of 
performing  its  own  functions  and  duties.  But  in  neither 
of  these  cases  does  the  charter  at  all  affect  the  pro- 
CoRPOBATioN  perty  belonging  to  any  corporation.  It  is  also  certain^ 
that  before  the  passing  of  the  Municipal  CJorporation 
Act,  property  not  expressly  given  to  corporatioos  in 
trust  belonged  to  them  absolutely,  and  that  they  took 
and  held  it  without  any  qualification  or  limitation,  and 
in  the  same  way  and  with  the  same  powers  over  it  as 
an  individual  proprietor.  But  where  property  is  given 
to  a  corporation  subject  to  a  trust,  they  take  it  subject 
to  the  performance  of  that  trust. 

I  am  of  opinion  that  this  is  not  a  charter  under  the 
power  vested  in  the  Queen  by  virtue  of  her  royal  pre- 
rogative, but  that  it  is  a  charter  under  the  powers  of  the 
act  of  the  7  Will.  4  &  1  Vici.  c.  78,  which  it  recites. 

The  first  question  I  have  to  consider,  and  which  has 
been  raised  very  pointedly  by  the  counsel  for  the  De- 
fendants, is,  whether  the  corporation  has  any  validity 
at  all.  I  am  of  opinion  that  this  is  not  a  question  for 
me  to  try.  It  is  suggested  that  this  corporation  is  in- 
valid, by  reason  of  its  not  having  been  made  upon  the 
petition  of  a  majority  of  the  inhabitants.  The  Queen 
having  thought  fit  to  grant  a  charter  under  this  act  of 
parliament,  the  Court  of  Chancery  is  not  the  proper 
tribunal  to  try  the  validity  of  the  charter ;  the  ordinary 
and  proper  mode  of  trying  that  is  by  a  quo  warranto, 
and  it  is  admitted  by  Mr.  Speed  that  the  Court  of 
Queen's  Bench  will  not  grant  a  quo  warranto,  where  the 
object  clearly  is  to  call  in  question  the  validity  of  a 
charter  granted  under  the  49th  section  of  this  act 
This  was  decided  in  The  Queen  v.  Taylor  (a),  and  it  is 

quite 
(a)  II  Ad.  i  Ell.  949. 
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quite  clear  that  this  Court  cannot  do  it.     Even  in  the  1863. 
case  of  a  deed  which  is  impeached,  this  Court  will  act 
upon  it  until  it  has  been  set  aside  by  some  proper  pro- 
ceedings.   That  rule  applies  much  more  strongly  to  the  Co»Po»Af  ion 

^             IV                         1        ,        .                      ,        ,  o»  Atom. 
case  or  a  royal  charter,  granted  under  the  great  seal  and 

under  the  authority  of  an  act  of  parliament,  and  this 
Court  will  assume  a  royal  charter  to  be  valid  and  sub- 
sisting, unless  some  proceedings  are  taken  to  set  it  aside, 
but  which  proceedings  are  not  to  be  taken  in  this  Court. 
I  am  of  opinion,  therefore,  that  I  have  no  option,  but 
that  I  must  treat  this  as  a  valid  and  subsisting  charter 
under  the  49tb  section  of  the  1  &  2  Vict. 

That  being  so,  the  next  question  I  have  to  consider 
is,  what  is  the  effect  of  the  charter.  This  is  expressed 
in  the  49th  clause  of  the  1  Vict,  c.  78.  There  is  power 
given,  by  this  act  of  parliament,  enabling  her  Majesty 
to  grant  a  charter  to  a  borough,  whether  a  corporate 
borough  or  not,  to  extend  to  the  inhabitants  ^^  all 
powers  and  provisions  of  the  Municipal  Corporation 
Act,  in  the  same  manner  as  if  it  had  been  included 
in  the  schedule  to  that  act."  Accordingly,  her  Majesty, 
under  the  advice  of  her  Privy  Council,  has  thought  fit 
to  grant  such  a  charter,  and  has  given  this  corporation 
the  same  powers  and  privileges  **  as  fully  and  as  amply, 
to  all  intents  and  purposes  whatsoever,  as  if  the  borough 
of  Aberavon  had  been  one  of  the  boroughs  named  and 
included  in  the  2nd  section  of  Schedule  (A)  to  that  act 
annexed  ;'*  and  thereby  extending  to  the  inhabitants  the 
powers  and  provisions  of  the  5  &  6  Will.  4,  c.  76. 

These  being  the  words  of  the  charter,  the  next  thing 
to  consider  is,  what  is  the  operation  and  effect  of  it. 
I  dissent  from  the  argument  that  has  been  pressed  upon 
me,  that  this  is  taking  away  property  from  one  body 

and 
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1863.  and  giving  it  to  another.  I  fully  assent  to  the  proposi- 
tion,  as  to  the  identity  between,  what  is  commonly 
"^^■*'*  called,  "the  old  corporation"  and  "the  new  corporation." 
Corporation  jj  jg  q^^  ^j^^  jjjg  gj^^^  corporation,  it  is  regulated  un- 
doubtedly in  a  very  different  manner,  it  is  subject  to  a 
number  of  different  rules,  it  is  altered  by  various  pro- 
visions of  the  act  of  parliament,  but  it  is  as  much  the 
same  corporation  as  the  city  of  London  or  the  city 
of  Westminster  would  remain  the  same  city,  although 
different  acts  of  parliament  might  pass  for  the  purpose 
of  regulating  the  police  or  any  other  matter  connected 
with  those  cities.  It  is  precisely  the  same,  and  it  would 
remain  the  same  even  if  it  were  called  by  another  name. 

This  corporation  was  originally  the  corporation  of 
Aberavon^  and  it  is  still  the  corporation  of  Aheravon. 
The  governing  body  was  formerly  called  "  The  Port- 
reeve.  Aldermen  and  Burgesses  of  Aberavon,^  it  is  now 
called  "  I'he  Mayor,  Aldermen  and  Burgesses  of  the 
Borough  of  AberavonJ*  It  is  true  that  the  burgesses 
are  a  different  body,  it  is  true  that  the  aldermen  are 
elected  in  a  different  manner,  but,  nevertheless,  the  cor- 
poration is  identical,  and  no  species  of  property  is 
transferred  from  one  body  to  another,  but  the  property 
belonging  to  the  corporation,  at  all  events  the  property 
at  the  time  of  the  grant  of  the  new  charter  to  this  cor- 
poration, is  merely  affected  by  different  rules,  provisions 
and  obligations  from  those  which  existed  before.  Upon 
that  I  entertain  no  doubt. 

The  question  then  is,  what  are  the  alterations  which 
have  been  imposed  upon  this  corporation,  and  how  is 
this  corporation  of  Aberavon  affected  by  this  charter, 
under  the  49th  section  of  this  act.  The  statute  says, 
that  all  the  powers  and  provisions  of  the  Municipal 

Corporation 
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Corporation  Act  are  to  be  extended  to  such  town  or        1863. 

borough.     I  am  told  that  this  section  does  not  apply, 

and  that  I  must  put  some  limitation  upon  the  effect  of 

these  words  in  the  act  of  parliament.     It  says  "  all  the  Corpoeation 

OP  Avon. 
powers  and  provisions"  are  to  be  extended  to  it     IIow 

can  I  stop  short  at  one  ?  I  remember  a  case  of  Ex 
parte  the  Fishmongers*  Company,  In  the  Matter  of 
the  Lords  of  the  Treasury  {a),  in  which  the  question 
was,  whether  the  Lords  of  the  Treasury  were  liable  to 
pay  to  the  Fishmongers*  Company  the  expense  of  the 
re-investment  of  the  purchase-moneys  for  quays  be- 
longing to  the  company  and  taken  by  the  Government, 
There  were  two  acts  of  parliament,  the  second  referring 
to  the  former,  and  incorporating  its  powers,  &c.  Lord 
Cottenham  went  through  all  the  clauses  of  the  first 
act,  and  said  they  must  all  apply  to  the  second,  and 
that  he  could  not  stop  short  at  one  proviso  in  favour  of 
either  party.  So  here  I  am  of  opinion,  that  every  clause 
must  apply. 

The  first  argument  is,  that  the  first  section  of  the 
Municipal  Corporation  Act  cannot  apply,  for  this 
reason : — it  enacts,  "  that  so  much  of  all  laws,  statutes 
and  usages,  and  so  much  of  all  royal  and  other  charters, 
grants  and  letters-patent  now  in  force  relating  to  the 
several  boroughs  named  in  schedules  (A)  and  (B)  to 
this  act  annexed,  or  to  the  inhabitants  thereof,  or  to 
the  several  bodies  or  reputed  bodies  corporate  named  in 
the  said  schedule,  or  any  of  them,  as  are  inconsistent 
with  or  contrary  to  the  provisions  of  this  act,  shall  be 
and  the  same  are  hereby  repealed  and  annulled/'  It 
does  two  things;  in  the  first  place  it  repeals  all  laws, 
statutes  and  usages  which  are  inconsistent  with  the  act ; 
and,  in  the  next  place,  it  repeals  so  much  of  the  royal 

and 
(a)  7  Sim,  154,  and  1  Mt/L  ^  Cr.  676. 
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1863.  and  other  cfaariere,  grants  and  letters-patent  in  force 
relating  to  the  boroughs  as  are  inconsistent  with  this 
act  It  is  said  that  the  borough  of  Aberav&m  is  not 
CoRFORATioH  mentioncd  in  schedule  (A)  or  schedule  (B).  But  the 
words  in  the  49th  section  are,  that  the  charter  is  to 
extend  to  the  inhabitants  of  any  borough  **  all  the 
powers  and  provisions  of  the  said  act  for  regulating 
corporations,  whether  such  town  or  borough  be  or  be 
not  a  corporate  town  or  borough,  or  be  or  be  not  named 
in  either  of  the  schedules  to  the  said  act."  Therefore 
the  powers  and  provisions  can  be  extended  to  a  town 
which  is  not  named  in  the  schedule  to  Ae  Municipal 
Corporation  Act  by  the  way  in  which  it  was  thought 
proper  to  do  it,  by  granting  a  charter  declaring  that  they 
shall  all  apply  **  in  the  like  manner,  and  subject  to  the 
same  provisions,  as  fully  and  as  amply,  to  all  intents 
and  purposes  whatsoever,  as  if  the  borough  of  Aber^ 
avon  bad  been  one  of  the  boroughs  named  and  in- 
cluded in  the  2nd  section  of  schedule  (B)  to  that  act 
annexed." 

I  am  of  opinion  that  the  Crown  had  authority  to  4o 
that,  and  also,  that,  until  this  charter  is  set  aside,  I  am 
bound  by  the  terms  of  it,  and  that,  consequently,  I 
must  read  this  act  of  parliament  in  the  same  manner 
as  if  the  borough  of  Aberavon  had  been  mentbned  in 
thd  2nd  section  of  schedule  (B)  to  the  act  I  am  not 
sure,  however,  that  I  understand  the  materiality  of  this 
part  of  the  argument ;  because  I  do  not  find  any  royal 
or  other  charters,  grants  or  letters-patent  which  are  now 
in  force  in  the  borough  of  Aberavon  which  are  incon- 
sistent with  the  act.  There  is  property  given  by  the 
three  charters  of  Edw.  III.,  and  that  is  the  property 
which  is  dealt  with  by  the  new  charter  and  the  provi- 
sions of  the  statute,  but  I  see  no  clause  in  them  which 

contravenes 
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•contravenes  the  powers  of  this  act  or  which  requires  to        1863. 

I  come  to  the  97th  section  of  the  act,  which  is  very  €oRPOR&fioN 
important.  It  says,  ''That  it  shall  be  lawful  for  the 
council  'first  to  be  elected  in  any  borough  under  the 
provisions  of  this  act  to  call  in  question  all  purchases, 
sales,  leases  and  demises  not  made  in  pursuance  of 
some  bon&fide  covenant,  contract,  agreement  or  resolu- 
tion, made  or  entered  into,  as  aforesaid,  before  the  6th 
day  of  June^  and  all  contracts  for  the  purchases,  sale, 
lease  and  demise  of  any  lands,  tenements  and  heredita- 
ments, and  all  divisions  and  appropriations  of  money,*' 
&c.,  before  that  time.  Now  that  raises,  I  think,  some 
difficulty,  on  which  I  should  be  glad  to  hear  some  ob- 
servations from  Mr.  Baggallay  in  reply.  As  it  stands, 
that  undoubtedly  specifies  the  5th  of  June^  1835,  and 
it  may  be  a  question  whether  the  act  of  parliament  in- 
tended to  enable  this  corporation  to  impeach  any  sales 
made  so  long  ago  as  the  six  concluding  months  of 
1835,  which,  nevertheless,  might  have  been  made  with- 
out any  suspicion  of  being  impeached,  or  expectation 
of  a  charter  being  granted  twenty-six  years  afterwards. 

With  respect  to  this,  another  question,  which  has 
been  pressed  upon  me  very  strongly,  with  respect  to  the 
frame  of  the  record,  also  arises.  By  the  information 
the  Attorney-General  complains  of  certain  sales  and 
purchases,  made  or  intended  to  be  made,  after  the 
charter  was  known  to  be  about  to  be  granted,  but  before 
it  was  actually  granted.  It  is  said  that  this  clause  only 
enables  the  corporation  or  the  new  town  council  first 
elected  to  impeach  them.  Now,  undoubtedly,  this  is 
not  a  bill  by  the  corporation  itself.  On  the  other  hand 
the  Attorney-General  v.  The  Corporation  ofLiverpool{a), 

or 
(a)  1  MyL  ^  Cr,  171;  199,  and  2  Myl.  ^  Cr.  613. 
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1863.       or  as  it  was  afterwards  called  the  Attorney' General  v. 

^"^^"^^      AspinalL   lays  this   down   distinctly : — ^That   where  a 
Att.-Gen.     ^    ^       ^         ^  ^  .  ,  •^,, 

V.  borough  was  about  to  be  made  one  of  those  subject  to 

^oFliyJn^^  the  provisions  of  the  Municipal  Corporation  Act,  and 
was  about  to  dispose  of  corporate  property,  the  At- 
torney-General could  properly  interfere,  for  the  purpose 
of  preventing  that  sale.  This  is  an  information  filed, 
during  the  same  period  of  suspense,  to  prevent  the  lease 
of  certain  property  prior  to  the  granting  of  the  charter. 
I  think  that  case  is  a  sufficient  authority  to  sustain  this 
information,  so  far  as  it  seeks  to  set  aside  or  prevent 
any  lease  or  alienation  of  property  proposed  to  be  made 
after  the  time  when  it  was  known  that  the  charter  was 
about  to  be  granted,  or  in  fact  subsequently  to  the  time 
when  the  petition  was  presented  to  the  Privy  Council 
for  that  purpose. 

I  wish  to  hear  a  reply,  as  to  whether  I  can  properly 
interfere  with  the  leases  proposed  to  be  granted  before 
the  charter  was  actually  granted,  and  whether  the 
97th  clause  must  not  be  read  as  if,  instead  of  the  words 
"  before  the  said  5th  day  of  June,^'  the  words  "  before 
the  date  of  the  charter"  were  inserted.  Secondly, 
whether,  if  you  go  beyond  that  and  seek  to  impeach 
any  other  transactions,  it  must  not  be  at  the  instance  of 
the  town  council  itself.  With  respect  to  all  the  rest  of 
the  case,  I  relieve  you  from  making  any  observations. 

Mr.  Baggallay  in  reply. 

The  Master  of  the  Rolls  declared,  that  the  property 
of  "  The  Portreeve^  ^c.  of  Avon^^  including  the  market 
and  tolls,  became  and  were  vested  in  the  Mayor,  ^c.  of 
Aberavon,  for  the  purposes  and  subject  to  the  pro- 
visions of  the  Municipal  Corporation  Acts,  subject  to 
any  incumbrances  affecting  the  same  when  they  so 

vested. 
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vested.  He  directed  an  inquiry  as  to  what  property  the 
corporation  possessed  at  the  granting  of  the  charter,  and 
what  charges,  &c.  affected  the  same ;  and  also  an  in- 
quiry whether  any  and  what  property  belonging  to  the  Corporation 
corporation  had  been  sold,  or  otherwise  disposed  of, 
between  the  16th  of  January y  1861,  and  the  date  of  the 
charter,  and  under  what  circumstances. 


Note. — Upon  appeal,  the  Lords  Justices,  on  the  4th  of  August, 
1863,  held,  that,  at  the  filing  of  the  information,  the  Attorney-General 
bad  no  title  to  sue,  except  as  regarded  the  market  and  tolls,  and  that 
the  title  subsequently  acquired  by  the  charter  could  not  be  brought 
forward  by  amendment. 


MAY  V.  MAY. 


June  3,  4,  8. 
rriHIS  was  a  suit  instituted  by  a  son  against  his  father.  Whether  the 
^     The  bill  alleged,  that,  on  the  3rd  of  January,  1864,  £™urfof  aU^^^^^ 
when  the  PlaintiflF  was  about  to  be  married  to  his  second  Jng  f  copy  of  a 
wife,  then  Miss  Emma  Cooper^  the  Defendant,  his  father,  to  be  stamped, 

signed  the  following  agreement : —  ^"  °^?®"'  l*^^*  ^' 

°  o     o  may  be  given 

"  I  hereby  agree  to  allow  my  son  William  May,  on  "J  evidence  is 

altered  since 
his  marriage  with  Emma  Cooper,  the  sum  of  200/.  a-year,  the  13  &  14 

to  be  paid,  quarterly  and  in  advance,  on  the  1st  of  ^'J'^-c.  97, 

January  50/.,  1st  April  50/.,  the  1st  July  50/.,  and  the      A  convey- 

lstofOc/c;i«-60/.  -^;tyr 

"  Joseph  May.       father  to  his 

'*  Witness,  Charlotte  Halcomb"  son  to  give 

rpi      him  a  qnalifi- 
^  ^^  cation  to  vote : 

Held,  not  in- 
valid, but  a  bounty. 
A  father,  by  agreement,  took  all  his  son's  property,  undertaking  to  pay  his  debts: — 
Reldf  that,  in  the  absence  of  proof  to  the  contrary,  the  sou  was  entitled  to  the  surplus, 
if  any. 

VOL.  XHKlII — I.  G 


o^/^  r  i^  .^;rir.;;!f  n^ir^^d  n  "He  fame  noniX  Hid  ai*  wje 


M  -- 

tf 
>.-' 


,V/**n/tr,-i*^  ▼-«*  <t>-:o*i-i»-t  -y  :mi  F'.amni'  .a  ais  aecre- 

»-.  /«n  v»Jtr*f;i;r*  WW,  ir:-irwiri*  ami  ia  die  a.^fignoe  of 
'*v^  Fa.-.f..?,  !%r'>k^ti  cc^ai  by  r;e  Deindant.  and  tie 
Ftirv^'t  r»^«  MTf^x  vr*M^  «eea  r^e  aald  memcrasdo!!!  of 
»:>;.-*^nr.^^,C  Wr..»e  tr-e  iCi«iksra2id:x!ii  of  a^reeineiit  ras 
i-v  V»^  Kjiir.tit'*  p/>%^**»^..^a,  fce  ncade  a  tnic  aad  exjcl 
^/^^7  Vr^^X  Tr.4i  PAiatifr,  t'^r  $ofi>e  time,  carried  such 
^•yypy  If,  Ki^  foctet,  whereby  the  same  became  modi 
/r*i*;u<S  ar^  wofT^,  tal  waj  still  perfectly  legible.  After 
t(^  vr/^rf:rf;kir«  h^/1  keen  broken  open  by  tbe  Defendant^ 
iit^,  VWtuUff  made  a  true  and  exact  copy  of  the  original 
ry^pjr  •/?  tu^At  by  him  of  the  original  memorandauiy  and 
ifi/;ri  (i^niff/yfyfi  the  original  copy.  Sach  second  cc^ 
wnn  httfi  in  a  true  and  exact  copy  of  the  original  memo- 
fftndiiro  of  agreement  so  signed  by  tbe  Defendant,  and 
such  sei;ond  copy  is  now  in  the  Plaintiff's  possession  or 

Tlie  Plaintiff  sought  to  enforce  this  agreement. 

Another  question  arose  nnder  these  circnmstances  : — 

In  ]H5d,  the  Defendant  voluntarily  conveyed  to  the 
Plaintiff  some  frqohold  property,  which  the  Plaintiff  had, 
id  1H&6,  mortgaged  to  Orme.  By  a  deed  dated  the 
P2th  of  March,  1861,  this  mortgage  was  transferred 
to  tho  Defendant.  The  Plaintiff  was  a  party  to  the 
transfer,  which  contained  a  power  of  redemption  and 
a  covpnnnt,  on  the  part  of  the  Plaintiff,  to  pay  the  mort- 
gage 
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gage  debt.    The  Plaintiff  claimed  a  right  to  redeem  this        1863. 
property. 

The  next  question  arose  under  these  circumstances : — 

In  1860,  the  Plaintiff  had  incurred  debts  and  fallen 
into  pecuniary  difficulties,  and  in  April,  1860,  it  was 
agreed,  between  the  Plaintiff  and  the  Defendant,  that 
the  Defendant  should  take  all  the  son's  property,  he 
undertaking  to  pay  his  debts.  This  was  accordingly 
done,  and  the  question  was,  whether  the  Defendant  was 
entitled  to  the  surplus,  if  any,  of  the  Plaintiff^s  pro- 
perty after  paying  his  debts. 

The  bill  prayed  an  account,  redemption  and  payment 
of  the  residue,  and  for  an  account  and  payment  of  the 
arrears  of  the  annuity  of  200/.,  and  that  the  future 
payment  might  be  secured. 

The  cause  now  came  on  for  hearing. 

Mr.  Hobhouse  and  Mr.  Welford  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Bagshawe  for  the  Defendant. 

The  following  points  were  argued.  First,  the  Plaintiff 
asked  the  leave  of  the  Court  to  allow  him  to  obtain 
a  proper  stamp  to  be  put  upon  the  copy  of  the  lost 
document  of  the  3rd  of  January,  1854.  This  was 
resisted  on  the  part  of  the  Defendant.  On  this  point, 
Bausfield  v.  Godfrey  (a)  ;  Smith  v.  Henley  (b) ;  Blair 
T.  Ormond{c) ;  Rippiner  v.  Wright  {d) ;  13  ^  14  Vict. 
c.  97,  8.  12,  were  cited. 

Secondly, 

(fl)  5  Bing.  418.  (c)  \  De  G.  l^  Sm.  428. 

(6)  1  Phil  391.  (d)  2  Bam,  j-  Aid.  478. 

g2 
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Secondly,  tbe  Defendant  contested  the  Plaintiff's 
right  of  redemption  of  the  property  mortgaged  to  Ormef 
and  insisted  that  the  conveyance  from  the  father  to  the 
son  in  1853  was  invalid,  having  been  executed  for  the 
purpose  of  giving  him  a  qualification  to  vote.  As  to 
this,  the  cases  of  Brackenbury  v.  Brackenbury  {a)  \  ChiU 
ders  V.  Childers{b),  were  cited. 

Thirdly,  it  was  argued  that  the  Defendant  having 
undertaken  to  pay  the  PlaintifTs  debts,  the  surplus  of 
the  property  belonged  to  him  beneficially. 


June  4.  The  Mastbr  of  the  Rolls. 

On  the  principal  point  argued  before  me  in  this  cause, 
my  opinion  is  adverse  to  the  Plaintiff.  I  think  that  he 
has  not  established  the  correctness  of  the  copy  he  pro- 
poses to  put  in  evidence  of  the  agreement  entered  into 
on  his  second  marriage,  and  still  less  has  he  proved  that 
the  original  has  been  lost  by  any  conduct  of  the  De- 
fendant, so  as  to  entitle  the  Plaintiff  to  call  on  this 
Court  to  allow  him  to  obtain  a  proper  stamp  to  be  put 
upon  it  as  a  copy,  and  thus  enable  it  to  be  given  in  evi- 
dence in  this  cause. 

The  account  the  Plaintiff  gives  of  it  is  extremely 
unsatisfactory.  Up  to  a  late  period,  he  asserted  that  he 
had  the  original  in  his  possession ;  and  he  never  sug- 
gested, until  after  he  had  amended  his  bill,  that  the 
original  had  been  lost,  and  after  the  Defendant,  in  order  to 
protect  his  own  property,  had  been  obliged  to  break  open 
the  secretaire  in  the  house  which  his  son  had  abandoned. 

I  do 

(a)  2  Jac.  4-  W.  391. 

(6)  3  Kay  4-  John.  310,  and  \  DeG.^  Jones,  482. 
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I  do  not  think  it  necessary  to  go  into  the  question,  1863. 
whether  the  late  statute,  which  enables  all  deeds,  agree- 
ments  and  instruments,  other  than  bills,  notes  and 
receipts,  to  be  stamped  on  paying  the  proper  penalty, 
may  not  have  extended  the  view  formerly  taken  by 
Courts  of  Law  and  Equity,  by  enabling  the  copy  of  a 
lost  document  to  be  stamped,  even  where  it  is  not 
proved  to  have  been  lost  by  the  person  who  is  sought 
to  be  charged ;  the  more  so  as  some  of  the  cases 
seem  to  have  put  the  principle,  of  not  allowing  the  copy 
of  the  lost  document  to  be  stamped,  on  the  ground  that, 
in  the  absence  of  the  original,  they  are  unable  to  judge 
whether  the  document  was  one  which  could,  with  pro- 
priety, be  allowed  to  be  stamped  on  paying  the  penalty. 
I  say  this,  because,  on  the  evidence  before  me,  I  by  no 
means  feel  convinced  of  the  accuracy  of  this  copy  of  a 
copy.  Neither  the  original  nor  the  first  copy  are  forth- 
coming, and  this  copy  of  a  copy  seems  to  have  been 
made  as  late  as  the  year  1862,  in  which  year  the  bill 
itself  was  filed.  So  far,  therefore,  as  the  bill  seeks  to 
fix  the  father  with  the  payment  of  an  annuity  to  his  son 
of  200/.  per  annum,  it  must  be  dismissed. 

On  the  other  two  points,  I  entertain  an  opinion 
favourable  to  the  PlaintifiT.  I  think  the  transfer  to  the 
Defendant  of  Ormes  mortgage  did  not  convey  the 
absolute  interest  in  the  property  to  the  Defendant. 
The  deed  of  the  12th  of  March^  1861,  expressly 
reserves  a  power  of  redemption,  and  it  also  contains  a 
covenant  by  the  Plaintiff  to  pay  the  mortgage  debt;  two 
circumstances,  wholly  inconsistent  with  the  view  pressed 
upon  me  by  the  Defendant,  that  it  was  intended  to  be  a 
sale  to  him.  It  is,  in  my  opinion,  also  no  just  ground 
of  defence,  that  the  property  may  have  been  originally 
given  by  the  father  to  the  son  in  order  to  give  him  a 

qualification 
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qualificatioo  to  Toie.  Assaming  it  to  hare  been  so,  I 
am  of  opioion,  that  it  was  bounty  from  the  father  to  the 
son,  and  intended  to  be  such,  and  that  it  became  the 
property  of  the  son.  With  respect  to  this,  the  son 
must  be  at  liberty  to  redeem,  on  payment  of  what  is 
due  to  the  father  for  principal,  interest  and  costs. 

The  remaining  point  arises  thus : — 

The  Plaintiff  had  fallen  into  distressed  circumstances, 
and  in  April,  1860,  it  was  agreed  between  the  Plaintiff 
and  Defendant,  that  the  Defendant  should  take  all  his 
son's  property,  undertaking  to  pay  his  debts,  which 
the  Defendant  accordingly  has  done.  The  question  is, 
whether  the  Defendant  is  liable  to  account  to  the  son 
for  the  overplus  which  may  remain  in  his  hands  after 
paying  such  debts.  This  does  not  rest  on  any  written 
instrument,  it  was  an  agreement  between  them  not 
reduced  into  writing,  but  which  has  been  acted  upon  by 
both,  down  to  the  present  time.  The  evidence  re- 
specting it  rests  on  the  testimony  of  the  Plaintiff  and 
Defendant  of  what  their  respective  understandings  were 
on  the  subject.  On  this  point,  I  am  of  opinion  that  the 
burthen  of  proof  must  lie  on  the  Defendant,  to  establish 
that  he  was  to  take  the  surplus  for  his  own  benefit,  if 
there  were  any  surplus ;  and  I  am  of  opinion,  that,  in 
the  circumstances  under  which  this  arrangement  took 
place,  the  Defendant  has  failed,  as  indeed  it  was  pro- 
bable that,  in  the  absence  of  writing,  he  should  fail,  in 
proving  that  he  is  entitled  to  retain  the  surplus. 

I  must,  therefore,  on  this  part  of  the  case,  direct  an 
account  to  be  taken,  and  direct  the  Defendant  to 
account  for  the  surplus,  if,  on  taking  the  account,  it 
appear  that  there  is  any ;  and,  in  taking  this  account,  I 

shall 
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shall  not  allow  to  the  Defendant  anything  in  respect  of       1863. 

the  payment  of  the  annuity  of  200/.  since  the  decease 

of  the  Plaintiff's  wife,  down  to  the  month  of  Avgusty 

1860,  when  the  payment  of  it  was  discontinued.     1  do        ^^'^• 

not  consider  that  these  payments  establish   that   the 

Defendant  considered  or  admitted  that  he  was  liable  to 

pay  such  annuity  after  the  death  of  the  lady ;  but,  on  the 

other  hand,  I  consider  them  as  acts  of  bounty  on  the 

part  of  the  father,  and  not  as  money  lent  by  him  to  his 

son.    The  whole  course  of  proceedings  between  them 

seems  to  establish  this  fact,  and  accordingly  I  have,  for 

the  purpose  of  considering  these  questions,  not  thought 

that  the  fact,  which  is  established,  that  all  the  property 

in  question  in  this  suit  originally  flowed  from  the  father, 

and  was  by  him  given  to  his  son,  of  such  importance  as 

to  vary  the  rights  between  them,  as  I  have  stated  them. 

When  a  father  parts  with  property  in  favour  of  his 
BOO,  it  becomes,  as  between  them,  the  exclusive  property 
of  the  son,  as  much  as  if  it  had  been  given  to  him  for 
valuable  consideration,  in  all  cases,  except  where  it  rests 
in  fieri,  and  some  act  remains  to  be  done  by  the  father 
to  make  the  gift  complete,  and  which,  as  between 
volunteers,  this  Court  will  not  interfere  to  compel ;  but, 
in  this  case,  that  latter  question  does  not  arise. 

I  shall  give  no  costs  on  either  side  of  any  part  of  this 
suit. 

The  decree  will  therefore  be,  first,  to  dismiss  the  bill 
so  far  as  it  prays  an  account  of  the  arrears  of  the 
annuity  and  for  security  for  the  future  payment  of  it. 
Secondly,  to  direct  the  usual  redemption  decree  of  the 
mortgage  transferred  to  the  Defendant  by  the  indenture 

of 
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1863.  of  12th  of  Marchf  1861;  but,  in  the  costs  to  be  added 
to  the  debt,  I  do  not  include  the  costs  of  this  suit. 
And,  thirdly,  the  decree  will  direct  an  account  of  the 

May.  property  of  the  Plaintiff  taken  by  the  Defendant  under 
the  verbal  agreement  of  April,  1860,  and  of  his  appli- 
cation thereof  in  payment  of  his  debts,  making  to  him 
all  just  allowances  in  respect  of  his  charges  and  ex- 
penses in  so  doing,  and  directing  him  to  account  for  the 
surplus,  if  any,  to  the  Plaintiff.  I  fear  that,  in  respect 
of  this,  I  must  reserve  further  consideration. 


July  7. 


HORA  i;.  HORA. 


The  testator  HpHE  testator  gave  all  his  real  and  personal  estate  to 
Mdu^e^on 'trust  ^^^  ^^^^  ^"^  eldest  son,  upon  trust  "to  apply  the 

to  apply  the  rents,  profits  and  income  of  the  aforesaid  properties  to 

mSntenance  *  ^^^  maintenance,  education  and  support  of  all  his  chil- 

education  and  dren  by  his  present  and  former  wife,  until  his  youngest 
support  of  his       ,.,,..      i     ,  n  a         .  u      ▼▼      i- 

children  until  child  attamed  the  age  of  twenty-one  years.      He  di- 

the  youngest  j^cted  an  annuity  to  be  thereupon  provided  for  his  wife, 

twenty-one.  and   the  remaining   property   to    be    equally    divided 

maintained, 

dedincd,^""*       The  testator  died  in  1843,  leaving  eight  chUdren,  the 

directing  an  youngest  of  whom  attained  twenty-one  in  1861. 

account  of  the  '^        °  ^ 

application  of 

the  income  fj^jg  g^j^  ^j^g  instituted  to  carry  into  effect  the  trusts 

dunng  the  '' 

minority  of  the  of  the  will.    The  bill  stated,  that  since  the  testator's 

wl^^a  spe-'  ^^^^  ^^^  income  had  been  applied  in  the  maintenance^ 

cial  case  being  education  and  support  of  the  children, 
made  out  .  . 

^  Mr. 
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Mr.  Selwyn  and  Mr.  John  Pearson  for  the  Plaintiff.         1863. 

Mr.  Schomberg,  for  one  of  the  children,  asked  for  an 
account  of  the  income,  and  of  the  application  thereof, 
from  1843  to  1861. 

Mr.  Baggallay  and  Mr.  Hansom  resisted  this  account 
on  the  part  of  the  widow  and  executrix. 

The  Master  of  the  Rolls. 

If  it  appears  that  the  children  have  been  maintained, 
educated  and  supported,  I  can  direct  no  such  account. 
Here  that  has  been  done ;  and  if  any  one  is  dissatisfied 
with  the  application  of  the  income  until  the  youngest 
child  attained  twenty-one,  be  ought  to  have  made  out 
some  special  case.  There  is  no  suggestion  that  the 
children  have  not  been  properly  maintained  and  sup- 
ported, and  I  cannot  direct  this  account. 

NoTE^-&e  JodrtU  v.Jodrell,  14  Been.  397. 
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BOUSFIELD  V.  HODGES. 

Suiu  were  TTIOUR  suits  had  been  instituted  for  the  administration 

compromiBed  I^                                                                          ,.   .  .,  i 

with  the  sane-  of  three  estates,  which   were   divisible  amongst 
lion  of  the 


Court  (infanta   ^^"^"^  members  of  a  family.    These  estates  were  closely 

being  inter-  connected  together,  and  various  intricate  questions  arose 
ested),  and  it  .•        .1 

>^<»a^ed       respecting  them. 

that  the  estate 

should  be  sold         m  .  1  1      «•  •       • 

by  auction,  for      To  put  an  end  to  the  litigation,  a  compromise  was 

the  purpose  of  effected,  and  infants  being  interested,  the  sanction  of  the 

division,  and  .  . 

that  A,  B.        Court  had  been  obtained  confirming  the  compromise  (a). 

the  conduct  of  ^^  ^°®  ^^  ^^^  terms  of  the  compromise,  it  was  agreed 
the  sale.  At  that  all  the  estates  should  be  sold  by  public  auction^  and 
property  could  ^^^  ^^'  Simpson  (an  executor  and  trustee)  should  have 

not  be  sold,       the  conduct  of  the  sale,  and  that  all  parties  should  be  at 

and  it  was  i-i  1  . 1 

afterwards        uberty  tO  bid. 

sold  by  private 

contract  at  the 

reserved  bid-        The  property  in  question  was  put  up  for  sale  by 

fhafthis^wMa  ^"C^'0">  ^^*  ^^^  bought  in.  After  that,  Mr.  Simpson 
valid  sale,  and  (none  of  the  adults  dissenting),  sold  the  property  to  the 
wMdecreedT'    Defendant,  in  September,  1862,  by  private  contract,  for 

specifically  to    15^0007.    This  was  the  reserved  price  at  the  sale. 

perform  his 

contract 

Where  a  fj^g  purchaser  accepted  the  title,  but  havin&c  delayed 

purchaser  ac-     ,  "^       ,  ,  '^  ,     '      ,  T       . 

cepts  the  title,   in   completing  his  contract,   this    suit   was   instituted 

bound''t?the     against  ^'^^  by  Mr.  Udmund  CoUingwood  Bousjield  for 

extent  to  specific   performance.      The  only  objection  raised  by 

been  made        ^^^  Defendant  was,  that,  under  the  agreement  for  com- 

cognizantof  it.  promise,  the  sale  must  necessarily  be  by  public  auction, 

and  that  a  sale  by  private  contract  was  invalid. 

Mr. 

(a)  See  Boutfield  v.  Bousjield,  31  Beav.  59;  affirmed,  1  De  G.,  J. 
if  Smith,  459. 
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Mr.  Selwyn  and  Mr.  Marten,  for  the  Plaintiff,  argued 
that,  having  failed  to  sell  by  public  auction,  a  sale  by 
private  contract  at  the  reserved  price,  which  the  vendor 
was  justified  in  fixing,  Re  PeytorCs  Settlement  {a),  was  Hodoes. 
authorized;  Else  v.  Barnard (b);  Mather  v.  Priest^ 
man  (c),  where  a  sale  of  the  estate  of  an  insolvent  by 
private  contract,  after  an  ineffectual  attempt  to  sell  by 
auction,  as  required  by  the  statute,  was  held  valid. 

They  argued,  that  the  Defendant,  having  accepted 
the  title  and  there  being  no  fraud  or  surprise,  could  not 
now  raise  the  objection. 

Mr.  Btish  for  the  Defendant.  The  contract  cannot 
be  supported.  An  agent  or  trustee  authorized  to  sell 
by  public  auction  cannot  sell  by  private  contract; 
Daniel  v.  Adams  {d) ;  Sugdens  Vendors  («)•  Here  the 
8th  condition  of  the  contract  states,  that  **  the  vendor 
is  a  trustee  selling  under  a  trust  for  sale/'  and  some  of 
the  parties,  being  infants,  cannot  affirm  the  sale. 
Trustees,  pending  a  suit,  are  bound  to  obtain  the 
authority  of  the  Court  in  exercising  powers  of  sale  and 
leasing  the  trust  property;   Turner  w.  Turner  (J"). 

Secondly,  the  title  was  accepted  under  the  belief  that 
the  order  for  compromise  authorized  a  sale  by  private 
contract  The  purchaser  is  not  bound  by  an  acceptance 
of  a  title  made  in  ignorance  of  the  facts;  Jenkins  v. 
Hiles  (jf),  where  the  principle  is  clearly  laid  down  by 
Lord  JEldon,  who  says,  "  When  the  vendor,"  &c.  He 
also  cited  Warren  v.  Richardson  (^). 

The 

(o)  30  Beav.  262.  (g)  Pages  61, 216  (Hth  edit,) 

{b)  28  Beav.  228.  (/)  30  Beav.  414. 

(c)  9  .Sim.  352.  (g)  6  Ves.  p.  655. 

(d)  1  Ambl.  495.  (k)  1  Younge,  1. 
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1863.  jrj^  Master  of  the  Rolls. 

I  think  the  Defendant  will  get  a  perfectly  good  title 
tinder  this  contract,  and  that  there  is  a  misapprehension 
in  the  foundation  of  his  argument.  This  is  not  a  sale 
under  the  authority  of  the  Court ;  on  that  part  of  the 
case  I  have  no  doubt.  I  assent  to  the  proposition,  that 
where  there  is  a  suit  pending  for  the  administration  of 
an  estate,  the  trustee  can  only  sell  with  the  authority 
and  sanction  of  the  Court.  But  this  is  not  a  sale  under 
the  Court;  if  it  had  been,  it  would  have  been  so  stated 
in  the  order,  the  purchase-money  would  have  to  be  paid 
into  Court,  and  the  sale  would  have  to  be  confirmed  by 
an  order.  But  a  sale  under  the  Court  would  have  de- 
feated the  object  of  parties  and  of  this  order,  which  was, 
to  stay  all  proceedings  whatever  in  the  suit  Afler  the 
compromise  had  been  sanctioned,  the  Court  could  not 
make  any  other  order  in  the  suit,  unless  the  order  ap- 
proving the  compromise  had  been  first  set  aside,  except 
to  carry  the  compromise  into  effect.  This  order  con- 
trolled the  Court ;  it  is  an  order  to  compromise  the  suit 
on  certain  terms  specified  therein,  and  with  which  the 
Court  had  nothing  to  do,  further  than  this : — ^to  consider 
whether  the  compromise  was  for  the  benefit  of  the 
parties  to  it  who  were  under  disability.  For  that  pur- 
pose, a  reference  was  made,  the  terms  of  the  compro- 
mise were  considered  in  Chambers  and  were  approved  of 
and  confirmed,  and  all  further  proceedings  in  the  suits 
were  stayed.  The  Court  was  thereupon  functus  officio^ 
and  if  an  application  had  been  made  to  confirm  the 
sale,  or  to  take  any  other  steps  in  the  suits,  the  Court 
would  simply  have  said,  that  it  had  nothing  to  do  with 
the  matter. 

It  was  agreed,  by  the  17th  clause  of  the  compro- 
mise, that  the  estate  should  be  sold  by  the  person  who 

had 
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had  authority  to  sell,  without  the  interference  of  the        1863. 
Court;  but  it  was  agreed  that  all  persons  interested 
should  have  liberty  to  bid^  and  that  the  sale  should 
take  place  by*  public  auction^  and  that  Mr.  Simpson 
should  have  the  conduct  of  the  sale. 

This  being  no  sale  under  the  authority  of  the  Court, 
but  under  a  compromise  sanctioned  by  the  Court,  the 
only  question  is,  whether  this  has  been  duly  carried  into 
effect  by  the  persons  entrusted  with  the  controul  of  the 
sale.  The  Plaintiff  Edmund  Collingwood  Bousfield  is 
the  vendor,  and  Mr.  Simpson^  who  had  the  conduct  of 
the  sale,  finding  he  had  no  bidding  at  the  auction,  and 
subsequently  an  offer  having  been  made  by  the  De- 
fendant to  buy  the  property  at  the  amount  of  the  reserved 
bidding,  accepts  it.  I  think  it  was  not  ultra  vires  to 
accept  the  price  which  would  have  been  taken  at  the 
auction  if  it  had  been  offered,  and  that  it  was  competent 
for  him  to  sell  the  property  by  private  contract  at  the 
amount  of  the  reserved  bidding. 

I  do  not  dispute  that  where  an  agent  or  trustee  is 
authorized  to  sell  any  property  in  a  particular  manner, 
the  authority  is  limited  to  that  particular  mode  of 
selling,  and  that  he  cannot  exceed  the  scope  of  his 
authority.  But  that  is  not  the  case  here;  it  is  an 
agreement  by  all  parties  that  the  property  shall  be  sold, 
at  all  events,  for  the  purposes  of  division,  and  that  it 
shall  be  sold  by  public  auction.  Assume  it  could  not 
be  sold  at  all  by  public  auction,  is  there  to  be  an  end  of 
the  compromise  ?  I  think  not.  As  soon  as  Mr.  Simpson 
attempted  to  sell  by  auction,  he  found  that  he  could  not 
sell  it  by  that  mode,  and  he  then  accepted  an  offer  to 
purchase  the  property  upon  the  conditions  of  sale  and 
at  the  reserved  price  previously  agreed  to  be  accepted 
for  it.     I  think  that  this  was  a  perfectly  good  sale,  and 

that 
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that  the  Defendant  is  bound  to  complete.     My  decision 
will  affirm  his  title. 

As  to  the  acceptance  of  the  title,  I  assent  to  this  pro- 
position : — ^that  a  purchaser  is  only  bound  by  his  ac- 
ceptance of  the  title,  so  far  as  he  is  made  cognizant  of 
it,  and  that  if  anything  is  kept  back  by  the  vendor, 
he  is  not,  as  to  that,  bound  by  his  acceptance.  But 
here  the  Defendant  was  cognizant  of  everything  except 
this  order  for  a  compromise. 


July  16. 

The  Plaintiff 
obtained  a 
judement 
against  a 
tenant  for  life 
in  remainder, 
whose  estate 
was  liable  to 
forfeiture  by 
his  non-user 
of  the  name 
and  arms  of 
the  testator. 
Upon  a  bill  to 
realize  the 
charge,  the 
Court,  at  the 
hearing,  re* 
fused  to  grant 
an  injunction 
to  restrain  the 
tenant  for  life 
from  forfeiting 
his  life  estate. 


SEMPLE  V.  HOLLAND. 

TTNDER  the  will  of  Michael  Corbett,  the  Defendant 
^^  Corbett  Holland  was  tenant  for  life  in  remainder, 
expectant  on  the  decease  of  his  father  and  of  his  uncle 
without  issue,  of  large  real  estates  in  Oloucestershire. 

The  will  contained  a  clause,  enjoining  every  tenant 
for  life  or  in  tail  in  possession  of  the  estate  to  take  and 
use  the  name  of  Corbett  as  their  last  or  principal  name, 
and  to  wear  the  family  arms.  And  in  default  of  taking 
or  in  case  of  discontinuing  to  use  the  same,  then  the 
estate  of  such  persons  was  to  cease  and  determine,  and 
the  remainders  were  to  be  accelerated. 

In  1858,  the  Plaintiff  obtained  a  judgment  against 
Corbett  Holland,  which  he  duly  registered,  and  he 
thereby  acquired  a  charge  on  his  reversionary  life 
estate.  This  bill  was  filed  by  the  Plaintiff  to  set  aside 
a  fraudulent  conveyance  of  the  reversion,  and  also  for  a 
foreclosure  and  redemption  as  against  Corbett  Holland 
and  his  other  incumbrancers. 

The 
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The  bill,  amongst  other  things,  prayed,  ''  that  the  1863. 
Defendant  Corbett  Holland  might  be  restrained  by 
injunction,  from  entering  into  any  treaty,  negotiation  or 
arrangement  with  his  brother,  or  any  other  person  or  Hollamd, 
persons,  for  defeating  the  PlaintifTs  said  security,  by 
not  taking  or  not  using  the  surname  of  Corbett  when 
he  should  become  entitled  to  an  estate  for  life  in  the 
hereditaments  and  premises  devised  to  him  by  the  will 
of  the  testator  Michael  Corbett:' 

The  cause  now  came  on  to  be  heard. 

Mr.  Baggallay  and  Mr.  71  H.  Terrell^  for  the 
Plaintiff,  asked,  amongst  other  relief,  to  restrain  the 
Defendant  from  forfeiting  his  life  estate  by  non-user 
of  the  name  and  arms. 

Mr.  Selwyn,  Mr.  Hobhousef  Mr.  Southgate,  Mr.  Cole 
and  Mr.  Begg  for  the  Defendants. 

Tlie  Master  of  the  Rolls. 

I  cannot  compel  the  Defendant  Corbett  Holland  to 
take  tlie  name  or  arms  of  Corbett,  nor  can  I  grant  such 
an  injunction  as  is  a^ked. 
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Jult^  16. 


HENNESSEY  v.  BRAY. 


The  word  fTlHE  testator,  by  bis  will  dated  in  1844,  devised  his 
devise  to  first  estate,  called  Bray  Down,  to  trastees  in  fee,  upon 

wMtroed*"""'  trust  as  follows :— "to  pay  the  rents  to  my  son  Reginald 
"  heirs  of  the  Bray  for  and  during  tbe  term  of  bis  natural  life,  and 
togive'efi^t  ^^^^  *°^  immediately  after  tbe  decease  of  my  son 
to  the  general  Reginald  Bray  my  will  is,  tbat  tbe  trustees  or  trustee 
the  ions  should  ^^i*  ^^^  ^^^^  being  of  tbis  my  will  sball  stand  and  be 
take  succes-  possessed  of  my  Bray  Doum  estate,  and  also  my  mine 
priority  of  tbereon,  and  all  otber  sucb  mines  as  sball  be  tbereon, 
Devi  t  ^^^  *^^  profits,  proceeds,  dues  and  produce  of  such 
A.  B.  for  life,  mine  or  mines,  respectively,  upon  trust  for  the  firet  and 
to  his  "fin"      Other  eons  of  my  son  Reginald  Bray,  successively ^  ac- 

and  other  sons  cording  to  the  priority  of  their  respective  births,  and 

successive!  V 

according  to      ^^^^  respective  Jieirs  for  ever,  to  the  intent  that  the 

the  priority  of  ^Ugf*  Qf  tbe  said  son  and  sons  of  my  son  Reginald 
their  respective    __  ,i.,.        •«,  >.         .,,,.. 

births  and         Bray  and  his  heirs  shall  be  preferred  and  taken  before 

heirs"*fomii-^  Mtf  younger  of  tbe  same  sons  and  bis  heirs;  and  for 
ting  "  of  their  default  of  such  SOU  or  sons  as  last  aforesaid,  upon  trust 
the  extent* that  ^^^  *''  ^°^  every  the  daughter  and  daughters  of  Reginald 
the  elder  Bray  and  their  respective  heirs  and  assigns  for  ever, 

ferred  to  the     equally  to  be  divided  between  them,  if  more  than  one, 

younger,  and    ghare  and  share  alike,  as  tenants  in  common  and  not  as 

•*  for  default  of  .   , 

such  son  or      joint  tenants,  and  if  there  shall  be  but  one  sucb  daughter 

sons/'  to  the  r 

daughters  as 

tenants  in 

common  in  fee  i^  Held,  that  the  sons  of  A,  B.  took  successively  as  tenants  in  tail 

general. 

Trustee  de  facto.  Held  liable  to  account  as  a  trustee  dejure. 

The  estate  of  a  tenant  for  life  was  liable  to  forfeiture  on  his  mortgaging  it.  He 
mortgaged  it  to  C.  D,  unknown  to  the  parties  taking  under  the  forfeiture  :^He^ 
that  C.  D.  was  liable  to  account  to  them  for  the  rents,  at  all  events  from  the  filing  of 
the  bill,  and,  beyond  that,  from  the  time  he  had  notice  of  the  trusts  creating  the 
forfeiture. 


CASES  IN  CHANCERY.  97 

of  Regiiiald Bray,  then  upon  trust  for  such  one  daughter,        1863. 
her  heirs  and  assigns  for  ever." 

He  then  provided,  that  if  Reginald  Bray  should 
execute  any  mortgage,  &c.  of  the  rents  and  profits  of 
the  Bray  Down  estate  *'  then  and  from  thenceforth,  and 
in  either  of  such  cases,  the  trusts  hereinbefore  declared 
for  his  benefit  shall  absolutely  cease  and  be  void,  and 
my  said  trustees  or  trustee,  for  the  time  being  of  this  my 
will  shall,  immediately  thereupon,  during  the  remainder 
of  the  life  of  my  said  son  Reginald  Bray,  stand  and  be 
possessed  of  my  said  rents  and  profits,  proceeds,  dues 
and  produce,  upon  trust  for  such  person  or  persons  and 
in  the  same  manner,  in  all  respects,  as  if  my  said  son 
Reginald  Bray  were  then  dead.** 

He  gave  the  residue  of  his  real  and  personal  estate  in 
trust  to  convert  and  divide  between  his  other  children. 

The  testator  died  in  the  same  year  (1844). 

By  an  indenture  dated  the  29th  of  October,  1861, 
Reginald  Bray  mortgaged  the  estate  to  Kittow  for 
100/.;  but  this  was  not  discovered  by  the  Plaintiffs 
until  1861. 

Reginald  Bray  had  had  one  child  only,  a  son,  who 
died  an  infant  in  the  year  1862. 

The  Defendant  William  Pitt  Bray  was  the  heir  at 
law  of  the  testator,  and  as  such  claimed  to  be  entitled, 
in  possession,  to  the  Bray  Down  estate.  The  De- 
fendants Reginald  Bray,  Richard  Kittow  and  George 
Jennings  contended,  that,  under  the  trusts  of  the  will, 
the  son  of  Reginald  Bray  took  the  fee  simple  of  the 
Bray  Down  estate,  and  that,  upon  the  death  of  such 
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son^  the  fee  simple  devolved  upon  the  Defendant  Regi-' 
nald  Bray  as  the  heir  at  taw  of  his  son. 

The  bill  sought  a  declaration  that  the  estate  and 
interest  of  Reginald  Bray  ceased  upon  the  29th  of 
October y  1851,  and  a  declaration  of  what  persons  there- 
upon became  entitled  to  the  rents  and  profits  of  the 
Bray  Down  estate. 

It  asked  for  an  account  and  payment  of  the  rents 
received  by  Kittow  and  Reginald  Bray  since  that  time. 

Mr.  Bohhouse  and  Mr.  Kekewich  for  the  Plaintiffs, 
two  of  the  children  of  the  testator. 

First,  the  general  intention  is,  that  the  sons  should 
take  successively,  and  this  could  only  be  attained  by 
giving  them  estates  tail.  The  life  estate  of  Reginald 
became  forfeited  upon  his  executing  the  mortgage  to 
Kittow,  and  the  estate  is  now  vested  in  the  residuary 
devisees,  subject  to  the  rights  of  any  son  who  may  here- 
after be  born  to  Reginald  Bray. 

Secondly,  as  to  the  period  from  which  the  Defendants 
ought  to  account  for  the  rents,  they  argued  that  Jennings 
and  Kittow  were  accountable  from  the  death  of  the 
sou,  when  his  estate  ceased  and  the  forfeiture  took  effect. 
They  cited  Jarman  on  Wills  (a) ;  Joel  v.  Mills  (ft) ; 
Lambarde  v.  Turton  (c) ;  Hicks  v.  SaUitt  (rf)  ;  Wright 
V.  Chard  (e) ;  Ashley  v.  Ashley  (/) ;  Dormer  v.  ForteS" 
cue{g);  Tyrone  v.  The  Marquis  of  Waterford  (A). 

Mr. 

(a)  Page  728  {Ut  edit.)  (e)  4  Drew,  673. 

(b)  3  Kay  *  J.  458.  (/)  6  Sim.  368. 
(0  1  De  G.,  F.  *  J.  495.  (g)  3  Aik.  124. 

(rf)  3  De  G.,  M.  i  G.  782.  (A)  1  De  G.,  F.  4-  J.  613, 


CASES  IN  CHANCERY. 

Mn  Samthgate  and  Mr.  E.Charles,  (or  Kittow,  argued 
that  the  account  against  him  ought  to  be  from  the  filing 
of  the  bill  only  ;  Hicks  v.  Sallitt  (a).  That  the  mort- 
gage deed  gave  him  no  notice  of  the  trusts,  and  that  he 
had  acted  merely  as  ageot  of  Reginald  Bray  and  not 
as  trustee,  and  was  therefore  only  accountable  to  his 
principal ;  Maw  v.  Pearson  (6). 

Mr.  Speed,  for  Jennings,  argued  that  the  son  of  Regi- 
nald Bray  took  a  vested  estate  in  fee  simple  upon  his 
birth,  and  that  upon  his  death  the  estate  descended  in 
fee  simple  upon  his  father.  He  insisted  that  Jennings, 
who  was  not  a  properly  constituted  trustee,  was  not 
liable  to  account ;  In  re  Pollard's  Trusts  (c) ;  Foster  v. 
Lord  Romneyid) ;  The  King  v.  The  Marquis  of  Staf- 
ford {e);  Kershaw  y.  Kershaw  {f);  Lewis  d.  Ormond 
V.  Waters  ig). 

Reginald  Bray  did  not  appear  on  the  hearing. 

The  Master  of  the  Rolls. 

I  think  this  is  an  estate  tail  in  the  sons,  and  I  am  of 
opinion  that  it  was  a  vested  interest  in  them  immediately 
upon  their  births. 

It  is  clear,  upon  the  words  of  gift  to  the  first  and 
other  sons  of  Reginald  Bray,  the  elder  to  be  preferred 
and  take  before  the  younger,  that  the  moment  a  son 
was  bom,  the  estate  immediately  vested  in  him  for  an 
estate  of  inheritance,  either  in  fee  simple  or  in  tail,  and 

that 

(a)  3  De  G.,  M.  ^  G.  782.  (e)  7  East,  521. 

(6)  28  Beav.  196.  (/)  3  EL  ^  B.  845. 

(c)  32  L.  J.  (Ch.)  657.  (g)  6  East,  336. 

(d)  11  East,  594. 
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that  it  did  not  remain  contingent  until  the  death  of 
Reginald  Bray  took  place.  If  this  devise  to  the  sons 
gave  an  estate  in  fee  simple,  then  this  effect  took  place  : — 
That  if  Reginald  Bray  had  three  or  four  sons,  and  the 
eldest  son  had  died  in  the  lifetime  of  his  father,  then 
the  vested  fee  simple  would  (to  use  an  expression  which 
shocked  our  ancestors  very  much)  have  descended  upon 
his  father,  under  the  statute  (a),  and  vested  in  him  as 
heir  of  his  son.  In  that  state  of  things,  the  clause  of 
forfeiture  was,  of  course,  put  an  end  to,  and  Reginald 
Bray  became  the  owner  of  the  estate  in  fee  simple,  and 
could  deal  with  it  as  he  pleased.  But  I  think  it  is  im- 
possible to  give  that  construction  to  this  devise,  because 
the  effect  of  it  would  be,  to  prevent  any  other  son  of 
Reginald  Bray  taking  the  estate  as  the  testator  in- 
tended, although  the  eldest  son  died  an  infant.  A 
second  son  would  take  nothing,  whereby  it  is  obvious 
that  the  whole  object  of  this  devise  would  be  defeated  : 
for  it  directs  that  the  first  and  other  sons  should  take 
**  successively,  according  to  the  priority  of  their  births, 
and  their  respective  heirs  for  ever,  to  the  intent  ^hat  the 
elder  of  the  said  son  or  sons  of  my  son  Reginald  Bray 
and  his  heirs  shall  be  preferred  and  taken  before  the 
younger  of  the  same  sons  and  his  heirs." 


I  think  that  the  intention  of  the  testator  is  clear,  that 
the  sons  were  to  take,  in  succession,  estates  of  inherit- 
ance, And  the  only  way  in  which  they  could  so  take 
is,  by  giving  them  successively  estates  in  tail  general. 


That  being  my  opinion  as  to  the  expressed  intention  of 
the  testator,  is  there  any  rule  of  law,  in  construing  wills, 
which  forbids  it  ?  The  only  rule  is,  that  the  word 
''  heirs"  is  to  be  taken  in  the  largest  possible  sense,  and 

then 
(fl)  3*4  WilL  4,  c.  106,  «.  6. 
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then  this  would  be  an  estate  in  fee  simplei  and  not  an  1863. 
estate  tail.  But  the  Court  has  thought  that  where  the 
meaning  of  the  testator  is  plain,  the  limitations  may 
be  modified  to  carry  it  into  effect.  Nothing  is  more  Brat. 
common  than  an  estate  for  life  to  a  son  being  en- 
larged to  an  estate  tail,  in  order  to  prevent  the  appli- 
cation of  the  rules  against  perpetuity,  and  this  is  done 
under  the  doctrine  termed  cy-pres.  By  this,  where  a 
testator  has  given  a  series  of  estates  in  succession, 
which  would  be  too  remote,  the  Courts,  in  order  to 
effect  the  general  intention  of  the  testator,  and  even 
against  the  ordinary  meaning  of  the  particular  expres- 
sion of  the  clause,  have  given  the  first  devisee  an  estate 
tail,  so  that,  as  nearly  as  possible,  all  the  children  may 
take  in  succession. 

I  think  it  is  open  to  this  Court  to  say  here,  that  the 
word  "  heirs'*  is  to  be  read  "  heirs  of  the  bodyy*  for  the 
purpose  of  giving  effect  to  the  plainly  expressed  scope 
and  intention  of  the  will. 

Then  is  this  construction  affected  by  the  gift  over  ? 
On  the  contrary,  I  think  that,  if  anything,  it  is  assisted 
by  it ;  for  the  will  goes  on  to  say,  "  And  for  default  of 
such  son  or  sons  as  last  aforesaid,  upon  trust  for  all 
and  every  the  daughter  and  daughters  of  Reginald 
Bray/*  and  so  on.  It  is  very  true  it  does  not  say  issue, 
if  it  had  said  "  such  issue,"  even  then  the  cases  which 
Mr.  Speed  has  referred  to  would  shew,  that  such  issue 
referred  to  the  sons  who  are  mentioned  previously ;  but 
he  expressly  says,  "  and  for  default  of  such  son  or  sons 
as  last  aforesaid.*'  The  meaning  then  is  this: — a  son 
takes  an  estate  tail,  and  if  that  estate  tail  does  not  take 
effect,  then  it  goes  over  to  the  daughters.  My  opinion 
therefore  is,  upon  the  authority  of  the  class  of  cases 

referred 
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1863.  referred  to  (omitting  Keene  y.  Dickson  (a),  which  is  an 
authority  the  other  way,  but  which  is,  if  not  expressly 
overruled^  expressly  disregarded  in  all  the  subsequent 
decisions  (&)  )y  that  upon  the  failure  of  the  previous 
estates,  the  gift  over  in  favour  of  the  daughters  takes 
effect,  and  therefore  I  am  of  opinion  that  Reginald 
Bray  took  an  estate  for  life,  with  estates  to  his  first  and 
other  sons  successively  in  tail  general,  and  that  upon 
the  failure  of  those  estates  the  limitation  over  to  the 
daughters  as  tenants  in  common  in  fee  took  effect 

That  being  so,  the  forfeiture  clause  takes  effect,  and 
it  is  a  singular  thing,  in  this  case,  that  RegineUd  Bray^ 
who  is  the  person  principally  interested  in  arguing  against 
this  construction  of  the  will,  does  not  appear  to  argue 
the  question.  The  Defendant  Mr.  Jennings  has  not 
been  properly  and  regularly  appointed  a  trustee,  but  this 
Court  cannot  regard  that,  because  the  property  has  been 
conveyed  to  him,  and  he  has  accepted  it  upon  the  trusts 
of  the  will,  and  therefore  he  is  de  facto  a  trustee.  I  am 
therefore  of  opinion  that  be  must  be  held  answerable 
for  all  the  rents  and  profits  of  the  estate  which  he  has 
received. 

The  only  other  question  is,  the  time  from  which  the 
account  is  to  be  taken.  I  am  disposed  to  think  that 
Mr.  Kittow  is  only  liable  to  account  for  the  rents  of 
the  estate  (assuming  him  to  have  received  any  for  his 
own  benefit)  from  the  time  he  had  notice  of  the  trusts, 
whenever  that  was,  but  he  clearly  had  notice  of  the 
trusts  when  the  bill  was  filed.  Reginald  Bray  and 
(7.  Jennings  are  liable  to  account  for  the  rents  and 
profits  from  the  death  of  Reginald  Bray*s  son,  when 

the 

(a)  I  Bos.  ^  PuUen,  254,  n.  (h)  1  Jarm.  on  WUU,  p.  685,  n. 

(2nd  edit.) 
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the  gift  over  and  the  forfeiture  took  effect,  but  Mr.        1863. 

Kitiaw  is  only  liable  since  the  filing  of  the  bill,  unless  ''-^'-''^-^ 
the  Plaintiffs  can  shew  that  he  had  notice  of  the  trust  i,. 

prior  to  that  time ;  the  mortgage  deed  clearly  gave  him        ^^^^' 
no  notice. 


FERGUSSON  r.THE  LONDON  AND  BRIGHTON 
RAILWAY  COMPANY.. 

Jufy  16. 

TN   1840,  the  owner  of  Champion  Park  formed  a  A  person  held, 

-*•     private  road,  running  east  and  west  through  part  "©^^1  pi^™^ 

of  it,  and  he  laid  out  the  land,  on  both  sides  of  it,  in  of  ground  on 

plots,  to  let  on  building  leases.     Some  of  the  intended  ^f  ^  ^^\y]iQ 

lessees  entered  into  arrangements  with  the  owner,  that  f?*^»  ®°  ^^^c}^ 

bouses  should  be  erected  on  the  south  side  of  the  road  garden  were 

only,  and  that  the  land  on  the  north  side  should  be  8«"ate»anda 
'' '  corresponding 

kept  free  from  any  buildings.  piece  of 

ground  of 
equal  width  on 
By  an  indenture  of  lease  dated  in  1843,  two  pieces  of  the  north  side, 

this  land  were  demised  to  the  Plaintiff;  one  was  on  the  was  prohibited 

south  side  of  the  road,  and  was  80  feet  wide  and  nearly  from  building. 
'  -^   but  It  was  used 

400  feet  deep;  and  on  this  the  Plaintiff's  house  was  for  the  pur- 
erected,  having  a  garden  before  and  behind.    The  other  Sjo^n  ancTple^- 
corresponding  piece  was  on  the  north  side  of  the  road,  «ure.    A  rail- 
snd  was  of  the  same  width  (80  feet)  and  105  feet  long.  were^desSous 

The  Plaintiff,  by  his  lease,  covenanted  not  to  build,  on  of  taking  the 

.  _         /  ,     . »       i.  ,  ,  "o"^"  piece 

the  ground  on  the  north  side  of  the  road,  any  messuage  or  only.    The 

building,  coach-house,  stable,  cow-house  or  other  build-  q^  motTo^n'^o 

ings  whatsoever,  save  and  except  a  green-house  or  hot-  compel  them 

house,  or  pleasure  or  summer-house.  ^^  i^^^ng  parts 

of  a  "  house" 
_,         .  _  ,  ,  11,^  I      within  the 

The  piece  of  ground  on  Uie  north  beloqgmg  to  the  92nd  section 

Plaintiff,  together  with  several  similar  pieces  belonging  ^^®  ^^* 

to  solidation  Act. 
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to  other  lessees^  remained  free  from  buildings.     It  was 

covered  with  turf,  and  was  used  by  the  Plaintiffs  and 

other  lessees  and  their  families  (as  the  Plaintiff  said) 

The  London  for  a  cricket- scround  and  for  recreation,  as  part  of  the 
AND  ,    ,    ,        .  ,    .    ,  '        f 

BaiouTON  grounds  belonging  to  their  houses. 
Railway 


Fbrousson 

V. 


Company. 


Both  pieces  of  land  together  comprised  about  1  acre 
27  perches. 

In  1844  the  parish  adopted  the  road  as  a  public  road. 

The  Defendants,  the  company,  in  December,  1862, 
gave  notice  to  the  Plaintiff  that  they  required  the  piece 
of  land  on  the  north  of  the  new  road  only  for  the  pur- 
pose of  their  undertaking.  The  Plaintiff  insisted  that 
they  were  bound  to  take  the  whole  of  the  property,  that 
is,  the  house  and  land  at  the  south  of  the  new  road,  as 
well  as  that  on  the  north.  The  question  was,  whether, 
under  the  92nd  section  of  the  Lands  Clauses  Conso- 
lidation Act  (a),  the  Defendants  could  take  the  property 
on  the  north  without  taking  that  on  the  south.  That 
section  says,  "  that  no  party  shall  at  any  time  be  re- 
quired to  sell  or  convey  to  the  company  a  part  only  of 
any  houses  or  other  building  or  manufactory,  if  such 
party  be  willing  and  able  to  sell^nd  convey  the  whole 
thereof." 

The  Plaintiff  filed  this  bill  in  July,  1863,  to  restrain 
the  Defendants  from  taking  possession  of  a  part  of  his 
premises  until  they  had  paid  compensation  for  the 
whole,  and  a  motion  was  now  made  for  an  injunction. 

Mr.  Selwyn  and  Mr.  A.  O.  Marten,  for  the  Plaintiff, 
argued,  that  both  pieces  of  land  were,  in  law,  comprised 
under  the  word  '^  house,"  and  that  the  Defendants  could 

not 
(a)  8^9  Vict.  c.  18,  i.  92. 
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Dot  resist  taking  the  whole.  They  relied  on  the  cases 
of  Lord  Grosvenor  v.  Hampstead  Railway  Company  (a) ; 
Cole  V.  West  London  Railway  Company  (fi) ;  King  v. 
Wycombe  Railway  Company  (c) ;  and  see  Pulling  v.  The  Thb  London 


AND 


London,  Chatham  and  Dover  Railway  Company  (d).  Briobton 

Railway 


Mr.  RoU  and  Mr.  J.  H.  Taylor,  for  the  Defendants, 
were  not  called  on. 


The  Master  of  the  Rolls. 

I  ought  not  to  interfere  by  injunction  in  this  case.  If 
the  Plaintiff  establishes  his  rights  compensation  must  be 
given  to  him  for  the  whole  of  his  house^  whether  the 
railway  company  are  allowed  to  take  the  land  now  or 
not.  But  my  opinion  is,  that  the  Court  ought  not  to 
interfere  to  restrain  the  company  from  taking  the  land 
without  giving  compensation  for  the  whole  as  part  of 
the  *' house"  except  where  it  is  clear,  upon  the  con- 
struction put  upon  this  act  of  parliament,  that  it  forms 
part  of  the  **  house,"  properly  so  called.  I  cannot  say 
that  I  have  come  to  that  conclusion  in  this  case.  It 
does  not  appear  to  me  necessary  to  consider  whether  it 
was  included  in  the  same  demise  or  not ;  a  very  large 
piece  of  land  may  have  been  included  in  the  demise, 
on  a  portion  of  which  the  Plaintiff  may  have  built 
a  house  and  laid  out  pleasure  grounds,  and  he  may 
have  separated  another  portion  from  it  for  other  pur- 
poses. I  find  here  a  house  built  upon  a  piece  of  land 
80  feet  from  east  to  west,  and  nearly  400  feet  from  north 
to  south,  with  a  garden  before  and  behind  it,  and 
bounded  by  other  persons'  property  on  both  sides,  and 

by 

(a)  I  DeGesSf  J.  446.  {d)  Af.  R.  25  Apnl,  1864,  and 

(6)  27  Beav.  242.  L.  J.  23  June,  1864. 

(c)  28  Beav.  107. 


Company. 


Fbeousson 

V. 


106  CASES  IN  CHANCERY. 

1863.  by  a  public  highway  on  the  oorth.  My  opinion  is^  thai 
if  any  person  were  asked  what  the  hoase  oonsisted  of, 
or  what  the  house  was,  he  would  consider  the  house 
The  London  included  only  that  portion  of  the  garden  which  lies  in 
Brighton  front  of  and  behind  it,  and  which  is  bounded  by  the 
G^mpInt  Public  high  road  on  the  north  and  by  the  property  of 
another  person  on  the  south.  It  may  be  true,  that  if 
a  purchaser  of  the  house  were  informed  that  the  piece 
of  land  in  front  beyond  the  road  was  held  with  the 
house  under  one  demise  of  the  whole  property,  then  a 
question  might  arise  whether  the  vendor  had  not,  when 
selling  the  house,  had  the  intention  of  selling  all  that 
was  included  in  the  demise.  But  I  do  not  think  that 
any  person  would  fairly  consider  that  anything  on  the 
other  side  of  a  public  high  road  was  part  of  the  Aoiue. 
Under  the  terms  of  the  act  of  parliament,  I  must  he 
satisfied  that  there  could  be  no  question  upon  that  fact, 
before  I  compel  the  railway  company  to  take  the  whole, 
before  they  enter  upon  the  land. 

I  propose  not  to  grant  the  injunction,  but  to  make  the 
costs  of  the  motion  costs  in  the  cause.  If  the  Plaintiff 
proves  his  case  at  the  hearing,  and  is  able  to  establish 
that  the  whole  of  the  house  ought  to  be  taken,  he  will 
have  the  full  benefit  of  it. 


Note. — ^Upon  appeal  the  Lords  Justices  differed,  and  the  decision 
was  affirmed,  4th  Augmt,  1863. 
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CHURCHILL  r.  SHEPHERD. 

Jufy  18. 

T>Y  the  settlement  made  on  the  marriage  of  Smyth  Byasettle- 

-'^     Churchill  with  Mart/  Shepherd,  dated  the  16th  of  jj"^^  1342,  ° 

June,  1842,  certain  property  of  the  wife  and  husband  property  of 
'  '  r     r      J  the  wife  was 

was  assigned  to  trustees  upon  the  usual  trusts.  lettledyandthe 

husband  cove- 
nanted that  if, 
And  Smyth  Churchill  thereby  covenanted  with  the  during  the 

trustees,  that  "  if,  at  any  time  or  times  during  the  said  JeL^orpersonal 

intended  coverture,  any  real  or  personal  estate  should  «»***«  should 
-  1  It  ••■^nif*  "  descend  or 

descend,  or  devolve  to,  or  vest  m  Mary  bhepherd,  or  to  devolve  to  or 

or  in  Smyth  Churchill  in  her  right,  then  and  in  such  ^^J'""*.*^". 
•^  ^  wife,  or  m  him 

case,  and  so  oflen  as  the  same  should  happen,"  Smyth  in  her  right,  he 

Churchill  would  execute  or  join  with  Mary  Shepherd  in  j^'f^^'^l''  ''^' 

executing  all  such  deeds,  kc,  as  should  be  necessary  for  1842,  a  sum, 

conveying,  &c.,  the  said  real  and  personal  estate,  in  such  fributive  share 

manner,  that  the  same  should  be  vested  in  the  trustees,  0/^®  ^^^«  *? 

the  estate  of 
upon  such  trusts  as  would  nearest  correspond  with  the  her  father,  who 

trusts  before  expressed  concerning  the  trust  moneys  *^*®?*?.^?^l'j 
r  T>  J     and  which  had 

thereby  settled.  been  over- 

looked, was 
recovered  and 
The  circumstances  which  gave  rise  to  the  question  in  paid  to  the 

this  special  case  were  as  follows : — ^The  father  of  Mary  settlement, 

SAepA^rrf  died  intestate  in  the  year  1821,  and  her  mother,  audthehus- 
*  ...  .       .  band  received 

who  was  the  administratrix  of  her  father,  died  in  1853.  the  income  for 

After  her  mother's  death,  it  was  found  that  she  was  ^JH^j^^J^^^ 

considerably  indebted  to  the  estate  of  her  father.     The  it  was  not 

amount,  being  ascertained,  was  paid  to  the  administrator  tenant  to 

de  bonis  non  of  her  father,  who,  in  August,  1864,  trans-  settle,  and  that 

ferred   1,003/.  Consols  (being  the  distributive  share  of  had  not  so  ac- 

Mary  Churchill)  to  the  trustees  of  her  marriage  settle-  q^ifsced  as  to 
^  '  ^  make  It  subject 

ment,  and  they  had  paid  the  income  to  the  tenant  for  to  the  trusts  of 

life    ^^^  settlement 
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life^  in  accordance  with  the  settlement,  down  to  the 

present  time. 
Churchill 

V. 

Shepherd.        The  question  was,  substantially,  whether  this  fund 
was  included  in  the  marriage  settlement. 

Mr.  Selwyn  and  Mr.  O.  A.  Young y  for  the  Plaintiff, 
argued  that  this  was  not  property  which  had  descended, 
devolved  to,  or  vested  in  the  wife  during  the  coverture, 
and  that  therefore  it  was  not  included  within  the  cove- 
nant to  settle. 

Mr.  Boyle,  for  the  Defendant,  a  child  of  the  marriage. 
This  sum  is  bound  by  the  covenant ;  its  existence  was 
not  known  at  the  date  of  the  marriage,  and  if  known, 
it  must  have  been  considered  that  the  mother  (the  ad- 
ministratrix) had  a  life  interest  in  it.  It  vested  in  the 
husband  upon  and  during  the  marriage,  and  at  the 
moment  the  coverture  took  place;  it  therefore  conies 
within  the  covenant.  The  wife  has  acquiesced  since 
1821,  and  the  husband  since  1842,  and  he  has  received 
the  dividends  since  1864;  he  has  therefore  devoted  it  to 
the  trusts  of  the  settlement.  He  cited  Blythe  v. 
Oranville  (a). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  fund  is  not  within  the 
covenant.  When  the  covenant  speaks  of  real  or  per- 
sonal estate  which  should  descend,  or  devolve  to,  or  vest 
in  the  wife  during  the  intended  coverture,  it  applies  to 
something  not  actually  descended,  or  devolved,  or 
vested  at  that  moment,  and  if  anything  which  had  then 
descended  or  which  then  belonged  to  the  wife  is  not 
settled,  it  must  be  assumed  that  it  was  not  intended  to 

be  settled. 

As 

(a)  13  Sim,  190. 
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As  to  the  alleged  acquiescence^  I  am  of  opinion,  as- 
suming the  husband  did  not  request  this  sum  to  be 
paid  to  the  trustees,  or  express  a  desire  that  it  should 
form  part  of  the  settlement,  that  the  fact  of  receiving 
the  dividends  for  twelve  years  did  not  constitute  such  a 
waiver  or  acquiescence,  on  his  part,  as  to  make  this  fund 
subject  to  the  trusts  of  the  settlement.  Mr.  Churchill 
is  therefore  entitled  to  it,  subject  to  his  wife's  consent. 


BASHFORD  v.  CANN. 


July  21. 


T>  Y  an  indenture  dated  the    15th   of  Aprils    1829,  Upon  the 

^     Austin,  in  consideration   of  1,800/.,  granted   to  ^^^^iyZmg 

Walker  an  annuity  of  205/.,  payable  during  the  life  of  the  grantor's 

Austin,  and  secured  by  a  demise  of  certain  property  for  undertook, 

one  hundred  years,  if  Austin  should  so  long  live.     The  ^^®'  !'*'^"  *^® 
.     ""  ,  ^  .       annuity  "came 

deed  contamed  a  power  to  Austin  to  redeem  the  annuity  to  be  paid 

in  two  portions,  on  payment  of  1,800/.  and  the  arrears  g^^  as^ji^e** 

of  the  annuity.    Walker  agreed  to  accept  these  sums  ''  as  annuity  was 

and  for  the  price  of  repurchase,  and  in  satisfaction  and  woulTassign^ 

full  discharge  of"  the  annuity;  and  immediately  after  the  *!*«  policy  on 
11  •  1  ^  -,.       1      It  tl>e  grantor's 

repurchase,  the  annuity  and  term  of  years,  ''  and  all  nfe  to  the 

other  securities  for  the  same  annuity,  shall  cease  and  be  gf^»*ee.  The 

''  policy  was 

void.'*  effected  by 

and  paid  for 
by  the  grantee : 
Austin  also  thereby  covenanted  that  he  would  per HeW.onthe 

sonally  attend  at  the  West  of  England,  or  at  any  other  grantor  with- 

office  of  insurance  in  London  or  Westminster,  for  the  out  having  re- 

purpose  and  to  the  end  that  a  policy  of  insurance  might  annuity,  that 

be  obtained,  at  the  expense  of  Walker,  on  the  life  of  i\®j,I'gPJ/7he' 

him,  Austin,  and  that  he  would  not,  during  the  con-  grantor  was 

.•  not  entitled  to 

tmuance  ^^^  produce  of 
the  policy,  or 
even  to  the  surphis  beyond  the  redemption  money. 
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tinuance  of  the  annaiiy,  go  on  the  seas,  or  in  parts 
beyond  the  seas,  without  giving  Walker  notice;  and 
that,  in  case  Walker  should  have  previooslj  insnred 
any  sum  not  exceeding  l^OOL  on  the  life  of  Aiatin^ 
and  should  pay  any  additional  rate  of  insurance,  by 
reason  of  Austin  going  on  the  seas,  he,  Atuiiny  should 
reimburse  and  pay  Walker  such  additional  preosioms. 

On  the  16th  of  April,  1829,  Walker  wrote  and  sent 
the  following  letter  to  Austin: — 

''London,  16th  AprU,  1829. 
'*  Sir, — In  order  that  no  misunderstanding  may  arise, 
when  the  annuity  which  you  granted  to  me  yesterday 
comes  to  be  paid  off,  I  beg  to  record,  for  your  satisfac* 
tion,  that  the  policy  of  insurance  on  your  life  for  1,2002., 
which  I  intend  to  effect  in  the  West  of  England  Office, 
is  to  be  assigned  to  you,  as  soon  as  the  annuity  is  re- 
deemed and  all  arrears  discharged,  upon  payment  to 
me  of  the  stamp  duty  on  the  policy,  the  proportion  of 
the  premium  which  shall  have  been  paid  for  the  current 
year»  and  all  expenses  attending  the  assignment 

'*  I  am.  Sir,  your  obedient  servant^ 
"  J.  P.  Austin,  Esq.  "  George  Walker." 

On  the  6th  of  May,  1829,  Austin  having  attended, 
Walker  effected  a  policy  in  the  West  of  England  Office 
for  1,200/.  He  subsequently,  in  May,  1837,  effected  a 
further  policy  for  600/. 

The  policies  were  kept  up  wholly  at  the  expense  of 
the  grantee,  and  Austin  died  in  June,  1862,  without 
having  redeemed  the  annuity. 

The  policy  of  1,200/,,  together  with  the  bonuses,  was 
now  claimed  by  the  Plaintiff,  the  annuity  and  policies 

having 
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having  been  conveyed  to  him  Walker.    The  Defendant       1863. 
Norton,  ako  claimed  that  policy,  under  an  assignment 
of  it  by  way  ol  mortgage  made  by  Austin^  in  1868. 

Mr.  Selwjfn  and  Mr.  Woodroffe  for  the  Plaintiff.  In 
the  absence  of  any  contract,  the  grantee  of  the  annuity 
is  entitled  to  the  policy  purchased  and  wholly  paid  for 
by  himself.  Here  the  original  contract  is^  that  on  re- 
demption of  the  annuity,  the  policy  is  to  be  assigned  to 
the  grantor,  that  is,  upon  repayment  of  the  1,800/. 
The  grantor  is  not  entitled  to  the  policy  except  he 
thinks  proper  to  redeem  and  to  pay  the  1,800/.  If  the 
Defendant's  view  be  correct,  when  applied  to  the  time 
when  the  grantor  died  in  1862,  it  would  be  equally  so 
if  he  had  died  in  1829,  and  Walker  would  then  have 
lost  all  his  money,  and  Austin  would  have  received 
1,200/.;  Gottlieb  v.  Cranch  (a);  Drysdale  v.  Piggott  (6). 
The  case  of  Courtenay  v.  Wright,  which  will  be  cited, 
is  inapplicable,  that  was  a  case  of  redemption  of  an 
annuity,  where  the  grantee  had  bound  himself  to  assign 
all  the  securities. 

Mr.  Baggallay  and  Mr.  Dymond,  for  the  insurance 
office,  merely  asked  for  coets. 

Mr.  Southgate.  and  Mr.  Z.  Mackeson,  for  Norton, 
argued,  that  by  the  terms  of  the  special  contract  con- 
taioed  in  the  letter,  the  policy  belonged  to  the  grantor 
on  the  termination  of  the  annuity.  That  as  the  policy 
was  to  be  Amiin^Sy  in  the  event  of  his  discharging  him- 
self from  the  obligations  of  the  annuity  deed  in  one  way, 
that  is,  by  redeeming  it,  the  same  must  have  been  in- 
tended, in  case  he  discharged'  himself  from  that  obliga- 
tion 

(a)  4  De  G.,  M.  4  G.  440.         8  De  G.,  M.  ^  G.  549  \  2  Gif 

(b)  22   Beav.  233;    reversed,      357. 


Bashpord 

V. 
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1863.       tioQ  by  paying  the  annuity  in  full;  Lea  v.  Hintania); 

Drysdale    v.    Piggott  (ft) ;     Courtenay    v.    Wright  (c). 

The  policies  were  etTected  as  a  security  for  the  redemp- 
Cann.        tion  money,  and  when  the  Plaintiff  has  received  the 

1,800/.  or  the  annuity  which  represents  it,  the  Defendant 

is,  at  least,  entitled  to  the  surplus. 

The  Master  of  the  Rolls. 

It  is  admitted  that  upon  the  deed  alone  there  could 
be  no  claim  on  behalf  of  Austin  or  of  Norton^  who  stands 
in  his  shoes,  to  have  the  policy  delivered  up.  But,  it 
was  observed,  there  may  be  a  separate  and  distinct 
contract  which  entitles  them  to  that  equity,  and  which 
must  controul  the  deed;  and  the  letter  of  the  16th  of 
Aprilf  1829,  which  obviously  refers  to  the  policy  for 
1,200/.  effected  on  the  6th  of  May ^  is  said  to  constitute 
such  a  contract,  and  to  give  the  grantor  a  right  to 
have  the  policy.  It  is  to  be  observed,  however,  that 
the  grantee  was  under  no  obligation  to  keep  it  up  and 
might  have  abandoned  it  at  any  time. 

The  grantee  Mr.  Walker  writes  this  letter  to  Mr. 
Austin: — [His  Honor  read  it,  see  p.  110]. 

When  the  annuity  "  comes  to  be  paid  off*"  it  is  to  be 
assigned  to  you  "  as  soon  as  the  annuity  is  redeemed." 
It  has  never  been  paid  off  and  has  never  been  redeemed.  ' 

It  is  said  that,  under  the  deed  and  this  letter  the  grantee 
is  entitled  to  the  whole  produce  of  the  policy,  and  that 
this  is  a  contract  that,  when  the  annuity  ceases  by  the 
death  of  the  grantor,  the  policy  is  to  be  assigned  to  the  I 

representatives  of  the  grantor,  although  the  only  event 
on  which  it  is  agreed  to  be  done  has  never  occurred. 

But 

{a)  19  Beav.S24,and5  De  G.,  (6)  8  De  G.,  M.  jr  G.  546.  ' 

M.  ^  G.  823.  (c)  2  Gif.  337. 
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But  this  letter  cannot  controul  the  deed  or  extend  it  to  1863. 
something  the  grantor  has  not  contracted  Tor  except  in 
certain  events  which  have  not  happened.  If  the  grantor 
had  come  a  few  days  before  his  death,  he  might  have 
insisted  on  redeeming  the  annuity,  and,  upon  payment 
of  IfiOOL  have  required  to  have  the  policy  assigned 
to  him.  But  he  has  not  done  so ;  and  his  assignee 
waits  till  the  event  has  occurred  which  makes  the  policy 
valuable,  and  then  claims  to  be  entitled  to  the  same 
benefit  of  the  f)olicy  as  if  he  or  his  assignor  had  re- 
deemed the  annuity  and  paid  the  1,800/.,  which  he  has 
never  done.  Such  a  proposition  is  not  tenable  in  a  Court 
of  Equity. 

As  the  annuity  has  not  been  redeemed  and  cannot  be 
redeemed,  the  Plaintiff  is  entitled  to  the  whole  benefit 
of  the  policies.  I  cannot  hold  that  they  are  a  security 
merely  for  the  amount  of  the  redemption  money. 

The  Plaintiff  is  entitled  to  a  decree  for  the  money  due 
on  the  policies,  including  all  bonuses  and  other  moneys 
due  thereon,  together  with  interest  at  4/.  per  cent,  from 
the  6th  of  October,  1862. 

The  Defendant  Norton  must  pay  the  costs  of  this 
suit. 
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SYKES  V.  SHEARD. 

July  20,  23. 

Trustees  were   HpHE  testator,  Edward  St/kes,  by  his  will  dated  in 

tell  real  estate,         *   1867,  devised  his  real  and  personal  estate  to  his 

bat  not  with-    ^^^  Edward  and  John,  and  to  his  son-in-law,  Newlove 

out  the  con-  .     .^  .  . 

sent  of  seven     (the  PI  am  tins),  their  heirs,  &c.,  upon  trust  to  sell  his 

^f"the*l)!!S^^*^*  real  estate,  together  or  in  parcels,  and  to  get  in   his 

duce.    After     residuary  personal  estate  and  invest  the  moneys  in  their 

one  of*the°       names.     And  the  testator  declared,  that  no  sale  of  his 

tenants  for        real  or  personal  estate,  or  any  part  thereof,  should  be 

life,  the  trus-  ,         .  ,  .  ...  ^  ,. 

tees  entered      made.  Without  the  consent^  in  writing,  of  his  sons,  and 

into  a  contract  daughters  also,  whether  covert  or  sole,  and  that  his  said 

the  consent  of  trustees  or  trustee,  with  such  consent  as  aforesaid,  should 

six  anTofThe    ^^^®  further  a  discretionary  power  to  postpone,  for  such 

absolute  period  as  to  them  or  him  should  seem  expedient,  the 

owner  of  the  .  a^-  •         r  -^      r  l-  -j 

seventh  share :  conversion  or  gettmg  m  of  any  part  of  his  residuary 

—  Held,  that     personal  estate, 
a  sale  required 
the  assent  of 

telilnts'fJr"         The  trustees  were  to  hold  the  produce  in  trust  for 

life,  and  that  a  the  testator's  sons  and  daughters,  subject  to  the  trusts 

could  not  be      thereinafter  contained.  The  testator  directed  the  trustees 

made.  to  retain  the  shares  of  his  sons  and  daughters,  upon 

trust  to  pay  the  income  to  them,  and  after  their  decease 

on  certain  trusts  for  their  children  and  issue,  and,  iu 

default,   as  the  sons   and   daughters   should    by  will 

appoint. 

The  testator  then  empowered  the  trustees  of  his  will, 
for  the  time  being,  to  give  receipts  for  all  moneys,  and 
declared  that  the  persons  taking  the  same  should  not  be 
liable  to  see  to  the  application  thereof.  And,  notwith- 
standing the  trust  for  sale,  the  trustees,  in  their  dis- 
cretion 
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cretion  or  at  the  request  of  the  objects  beneficially  1863. 
interested,  were  enipowered  to  allot  the  real  and  per- 
sonal estate,  or  any  part  thereof,  to  any  object  or  objects 
of  the  trusts  contained  in  favour  of  his  children  and  issue,* 
in  full  or  part  satisfaction  of  the  share  of  such  object  or 
objects.  But  the  estate  allotted  was  to  be  held  subject 
to  trusts  corresponding,  as  near  as  might  be,  with  the 
trusts  declared  of  the  shares  in  respect  of  which*  such 
allotment  should  be  made. 

The  testator  died  in  1858,  leaving  seven  children 
surviving. 

Elizabeth  Newlove,  one  of  such  children,  died  in 
1860,  without  issue.  By  her  will,  she  appointed  all 
her  share  in  the  real  and  personal  estate  of  her  father 
to  the  Plaintiff  (her  husband)  Richard  Newlove  abso- 
lutely. 

On  the  31st  of  May,  1862,  the  trustees,  with  the 
consent  of  all  the  children  of  the  testator  then  living, 
and  of  Richard  Newlove^  agreed  to  sell  the  testator's 
real  estate  to  the  Defendant  John  Sheard  for  5,000Z. 

They  delivered  an  abstract  of  their  title,  to  which  the 
Defendant  objected,  that  the  consent  of  all  the  chil- 
dren of  the  testator  living  at  his  decease  was  necessary 
to  make  a  valid  title,  and  that,  owing  to  the  death  of 
his  daughter,  Elizabeth  Newlove^  without  having  given 
any  consent  to  a  sale,  the  power  contained  in  the 
testator's  will  could  not  be  exercised  by  the  Plaintiffs. 
He  therefore  refused  to  complete  the  purchase. 

It  appeared  not  only  that  infants  were  interested  in 
the  produce  of  the  estate,  but  that  there  was  a  pos- 
sibility of  others  hereafter  coming  into  existence. 

1 2  The 
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1863.  The   Plaintiifs  having  filed  this  bill   for  a  speciBc 


Stkes 


performance,  the  Defendant,  by  his  answer,  said,  that 
v."^        he  was  ready,  willing  and  anxious  to  complete  his  pur- 
Sbeard.      chase,  if  the  Plaintiffs  would  exercise  the  power  of  sale 
and  make  a  good  title. 

Mr.  Southgate  and  Mr.  Dickinson  for  the  Plaintiffs. 
A  gdbd  title  can  be  made  to  this  property,  for  the 
Plaintiffs  can  convey  the  legal  estate  to  the  Defendant, 
and  he  will  also  obtain  the  equitable  estate  by  the  sur- 
viving children  and  Richard  Newlove,  who  is  absolutely 
entitled  to  his  wife  Elizabeths  share,  joining  in  the 
conveyance  and  assenting  to  the  sale.  The  right  of 
Richard  Newlove  to  assent  in  respect  of  his  interest 
has  not  been  destroyed  ;  Holdsworth  v.  Goose  (a). 

Mr.  Selwyn  and  Mr.  Wright  for  the  Defendant.  By 
the  express  terms  of  the  power,  it  can  only  arise  upon 
the  consent  of  all  the  children ;  this  cannot  now  be 
obtained.  Nothing  can  be  substituted  for  it,  unless 
everyone,  who,  by  possibility,  can  ever  be  interested  in 
the  produce  should  consent ;  but  that  cannot  be  given, 
by  reason  of  the  infancy  of  some  of  the  parties  and 
the  possibility  of  future-born  issue.  If  the  sale  be  not 
warranted  by  the  power,  this  Court  cannot  authorize 
a  sale  on  the  ground  that  it  will  be  beneficial  to  the 
parties,  Johnstone  v.  Baber  (&),  for  it  has  no  jurisdiction 
to  extend  the  trustees'  power  of  sale ;  Pearse  v.  Oard* 
ner  (c). 

Mr.  Southgate  in  reply.  The  object  of  requiring  the 
consent  of  the  sons  and  daughters  was  to  give  them 
the  opportunity  of  protecting  their  own  interests,  and 

not 

(a)  29  Beav.  111.  (c)  10  Hare,  287. 

(6)  8  Beav,  233. 
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not  for  the  purpose  of  protecting  the  shares  of  the 
others^  or  of  defeating  the  power.  That  protection  is 
afforded  by  the  consent  of  Mr.  Newlave.  If  the  De- 
fendants' construction  be  correct,  then  even  the  personal 
estate  cannot  be  sold  for  want  of  the  consent  of  the 
deceased  daughter. 


The  Master  of  the  Rolls. 

I  regret  to  say  that,  on  considering  this  case  with  Jufy  23. 
reference  to  the  authorities,  I  do  not  think  that  the 
Plaintiffs  are  entitled  to  a  decree  for  specific  per- 
formance. I  should  have  been  glad  if  I  could  have 
come  to  the  conclusion  that  they  could  make  a  good 
title. 

This  is  a  singular  and  unfortunate  case,  and  the  diffi- 
culty arises  from  the  testator's  will  not  having  been  so 
carefully  drawn  as  it  ought  to  have  been.  The  question 
is,  whether  the  trustees  of  the  estate,  who  are  the  Plain- 
tiffs, can  make  a  good  title  under  this  trust  ?  If  the  trust 
for  sale  had  stood  alone,  no  question  could  have  been 
raised  upon  it,  but  unfortunately  the  testator  goes  on 
to  declare  that  no  sale  of  the  real  and  personal  estate  or 
any  part  thereof  should  be  made  without  the  consent  in 
writing  of  his  sons  and  daughters  also,  whether  covert 
or  sole.  Upon  that,  I  am  of  opinion  that  this  is  not  a 
trust  to  sell  whenever  they  think  fit,  and  to  invest  the 
moneys  and  perform  the  trusts,  but  that  it  is  a  trust 
only  to  sell  with  the  consent  in  writing  of  his  sons  and 
daughters,  that  is,  with  the  consent  in  writing  of  all 
bis  sons  and  daughters. 

One  of  the  daughters  has  died  without  having  con- 
sented, and  the  question  is,  whether  under  these  cir- 
cumstances 
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1863.  cumstances  a  good  title  can  be  made.  I  am  clearly  of 
opinion  that,  if  she  were  now  alive  and  refused  to  con- 
senty  a  good  title  could  not  be  made.  Suppose,  she  had 
been  incompetent  to  consent,  and  had  died  without 
having  had  the  power  of  consenting,  how  could  I  execute 
the  trust.  The  testator  has  declared  that  the  trust  shall 
not  be  executed  without  the  consent  in  writing  of  all 
his  sons  and  daughters;  and  you  can  get  the  consent 
only  of  all  those  who  are  living,  but  that  will  not  make 
a  good  title  to  the  property,  for  that  would  not  be 
sufficient  under  the  power.  The  trust  is  incapable  of 
being  exercised  except  with  the  consent  of  every  one  of 
a  class  of  persons,  one  of  whom  does  not  consent,  and 
cannot  consent,  and  although  the  testator  has  made  a 
very  absurd  disposition  of  his  property,  he  had  the 
power  of  doing  so.  He  might  have  said  that  the  trust, 
shall  not  be  executed  without  the  consent  of  A,  J3.,  who 
was  a  perfect  stranger  to  him;  but  if  A,  B.  says,  I 
shall  not  mix  myself  up  in  the  matter  and  will  have 
nothing  to  do  with  it,  the  trust  cannot  be  executed:  it  is 
a  condition  inseparable  from  the  trust.  I  think  that  is 
the  case  here.  No  doubt  if  you  could  obtain  the  consent 
of  all  the  persons  beneficially  interested  in  the  property, 
then  you  might  make  a  good  title,  because  the  Plain- 
tiffs will  convey  the  legal  estate,  but  they  cannot  convey 
the  whole  of  the  equitable  interest,  because  these  shares 
are  settled  on  unborn  children,  and  some  children  in- 
terested are  now  infants  and  incapable  of  consenting. 
Therefore,  as  the  purchaser  would  not  get  a  marketable 
title,  and  could  not  dispose  of  the  estate,  I  am  of  opinion 
that  the  title  cannot  be  forced  upon  him  as  it  stands, 
and  that  the  bill  must  be  dismissed  with  costs. 

NoTR.— Affirmed  by  the  Lords  Justices,  25  Nov.  1863. 
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ReTRE  EAST  WHEAL  MARTHA  MINING 
COMPANY. 

0  July  23. 

HIS  was  a  motion^  under  the  25  &  26  VicL  c  89,  A  shareholder 
8.  35,  for  aD  order  to  rectify  the  register,  by  the  t^^gfe^^^^ 
insertion  of  the  name  of  Mr.  Newman  as  a  shareholder  shares,  which 

-  -  he  took,  to- 

tor  ten  shares.  geiher  with  his 

certificate  of 
shares,  to  the 

This  company  had  been  first  registered  under  the  company's 
19  &  20  VicL  c.  47,  and  the  shares  had  been  fully  paid  g?j*;^at?on'^He 
up.     On  the  9th  of  June,  1863,  Mr.  Snell,  who  was  the  left  the  trans- 
registered  proprietor  of  125  shares,  executed  a  transfer  ^^  jg^^^  ^^^ 

of  ten  of  them  to  Mr.  Newman.     On  the  10th  of  July,  certificate  for 
,^_^     _  ^  _    -  1         /*>         r    1  the  inspection 

1863,  the  transfer  was  left  at  the  office  of  the  company  ^f  the  direc- 

and  the  registration  fee  was  paid.     At  the  same  time,  tors  i—J^/rf, 
Mr.  Newman's  certificate  of  his  shares  was  produced  to  would  notion 
the  clerk,  who  required  it  to  be  left,  but  this  was  de-  [y^^^^s^^^g?' 

dined,  and  he  thereupon  handed  back  the  certificate.        Vict.  c.  89, 

8.  35,  compel 

the  company 

At  a  general  meeting  of  the  company,  held  on  the  ^o  register  the 

-.,___  .II-  3r        .J.  transfer,  and 

loth  of  July,  a  special  resolution  was  passed  for  wmdmg-  the  Court  re- 

up  the  company  voluntarily,  under  the  25  &  26  Vict.  ||"^  ^^  ^^'^ 

c.  89,  8.  129,  and  which  stood  for  confirmation  on  the  object  with 

14th  of  August  (25  &  26  Vict,  c  89,  s.  51).  ^**'^- 

In  the  meanwhile,  the  board  of  directors  declined  to 
register  the  transfer  of  the  ten  shares,  on  the  ground 
that  the  certificate  ought  to  have  been  left  at  the  office 
for  their  inspection,  together  with  the  transfer. 

Mr.  Roxburgh,  in  support  of  the  application,  argued 
that  the  board  of  directors  had  no  right  to  require  the 

deposit 
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1863. 

Re 

The  East 
Wheal 
Martha 
Mining 

Company. 


deposit  of  the  certificate.  That  the  19  &  20  Vict. 
c.  47,  table  B.  (14)  was  imperative,  which  enacted  that 
"  the  deed  of  transfer  shall  be  presented  to  the  company, 
accompanied  with  such  evidence  as  they  may  require  to 
prove  the  title  of  the  transferror,  and  thereupon  the 
company  shall  register  the  transferree  as  a  shareholder." 
He  insisted  that  here  the  requirement  was  unreasonable ; 
for  the  production  of  the  certificate  and  the  fact  that 
Mr.  Snell  was  already  on  the  register  conclusively 
proved  "  the  title  of  the  transferror.'*  He  said,  that  it 
was  suggested  that  the  object  is  to  create  votes,  but 
that  was  not  the  fact.  As  between  the  vendor  and  pur- 
chaser, the  purchaser  had  a  right  to  compel  a  transfer. 


Mr.  Selwyn  and  Mr.  Hemming  for  the  company. 
Ader  the  resolution  to  wind-up,  the  directors  and  com- 
pany were  powerless ;  25  ^  26  Vict,  c.  89,  ss.  130,  133. 
It  is  for  the  company  to  point  out  what  evidence  they 
require,  and  the  shareholders  are  bound  to  furnish  it. 
The  certificate,  under  the  common  seal  of  the  company, 
is  prima  facie  evidence  of  the  title  to  the  share  therein 
specified ;  19  ^  20  Vict.  c.  47,  «•  21;  and  it  ought  to 
have  been  left  at  the  office  for  the  inspection  of  the  di- 
rectors  themselves. 

Mr.  Roxburgh  in  reply. 


The  Master  of  the  Rolls. 

I  cannot  make  this  order.  I  think  the  principle  is 
clear,  the  act  of  parliament  says,  that  the  directors  shall 
register  the  shares,  but  that  they  shall  require  the  deed 
of  transfer  to  be  produced,  accompanied  with  such 
evidence  as  they  may  require  to  prove  the  title  of  the 
transferror.  They  are  therefore  made  the  judges  of  the 
evidence  of  the  title  which  they  may  require.     When 

the 
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the  transferror  applied  to  have  the  shares  transferredi  he 
produced  his  certifieatey  and  was  informed  that  the 
company  required  the  certificate  to  be  left ;  he  declined 
to  leave  it^  and  the  question  is,  was  he  right  in  so  doing? 
I  am  of  opinion  he  was  wrong.  It  is  obvious  that  the 
directors  may  refuse  to  delegate  to  a  clerk  the  right  of 
determining  whether  the  certificate  is  genuine  or  not,  for 
a  spurious  document  might  be  produced  and  a  transfer 
to  a  wrong  person  completed  upon  it  I  think  that 
there  was  sufficient  to  justify  the  directors  in  requiring 
the  document  itself  to  be  left  for  their  inspection,  I 
see  nothing  unreasonable  in  this  requisition,  and  the  act 
gave  them  authority  to  make  it.  I  could  not  compel 
the  directors  to  register  the  shares  without  a  due  ex- 
amination of  the  certificate.  The  transferror  would 
be  entitled  to  have  it  returned,  but  in  all  cases  where 
production  is  required,  it  means  such  a  production  as 
will  enable  the  person  to  act  on  it  to  satisfy  himself  that 
be  may  do  so  safely. 


1863. 

lU 

The  East 

Wheal 

Martha 

Mining 

Company. 


As  to  the  argument  with  respect  to  specific  perform- 
ance, I  am  of  opinion  that,  upon  a  sale  of  the  shares, 
the  transferree  might  call  upon  the  transferror  to  comply 
with  the  rules  of  the  office,  and  that  if  he  declined,  this 
Court  would  compel  him,  but  he  has  not  thought  fit  so 
to  do. 

I  cannot  compel  the  company  to  register  these  shares, 
for  I  am  of  opinion,  that  it  is  not  enough  for  a  share- 
holder to  produce  his  certificate  in  the  office  over  the 
counter  to  a  clerk,  who  tells  him  it  must  be  left ;  and 
if  he  refuses  to  do  so,  he  cannot  compel  the  company 
to  register  the  transfer  without  further  proof  of  his  title. 


I  must  refuse  this  motion  with  costs. 
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TROUP  V.  RICARDO. 

July  23. 

The  Court  de-  IV/TR-  PHILLBRICK  applied  ex  parte  that  a  writ 

awritofflilSSa  ot  audita  querela  might  issue.     He  stated  that 

querela  to         the  writ  had  been  sealed  in  the  petty  bag  office,  but 

issue  upon  an      ,       .  •      ■    i  ■      .         <.    »      ^  i  i. 

ex  parte  mo-     ^hat  it  required  the  authonty  of  the  Court  to  dehver  it 

liiTt'irnL  a  ®"^-  ^®  ^'^^  SeWnCs  Pract.  (a) ;  BacoiCs  Abridg.  (b) ; 
matter  of  right  Jacob's  Law  Diet, (b) ;  Fitzlierbert^  Natura  Bremum{c). 
as  of  courw-*  ^^  ^^^^  Stated,  as  a  reason  for  granting  the  application, 
but  that  if  the  that  a  bill  had  been  filed  and  a  demurrer  allowed,  on 
meutmustbe    the  simple  ground  that  there  had  been  an  insolvency 

exercised,  the    ^lhA  no  revesting  order.    As  to  this,  he  cited  Turner  v. 

other  side  roust  ,  °    . 

be  present        Dames  [d) ;   Wearing  v.  Ellis  {e). 


The  Master  of  the  Rolls. 

If  it  is  a  matter  of  right,  you  will  take  it  as  of  course 
without  application  to  me,  but  if  my  judgment  is  to  be 
exercised,  I  must  have  the  persons  here  who  are  to  be 
affected  by  it,  and  you  must  give  them  notice  of  motion. 
I  decline  to  interfere  except  on  hearing  the  parties  to  be 
affected. 

(a)   VoL  2,  p.  253.  {d)  3  Wm.  Saund.  147,  n. 

(6)  TiL  Audita  Querela,  (e)  25  L.  J.  (CA.)  248,  eind 

(c)  Page  233;  5  Taunt.  558.       26  L.  J.  (CA.)  15. 


NoTE.—See  Nathan  ▼.  Gile»,  5  Taunt,  p.  571,  where  the  Court 
held  that  a  writ  of  audita  querela  need  not  be  moved  for,  but  was  a 
proceeding  of  common  right  and  ex  debito  hisiiiia. 
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In  re  KEYNSHAM  COMPANY. 

July  16,  24. 
npHIS  company  was  being  wound-up  voluntarily  (25  Underavolun- 
&  26  VicL  c.  89,  s.  129)  under  a  special  resolution  upf  the"couft 

of  the  22nd  of  June.  1863.     A  creditor  of  the  company  bas  jurisdiction 
...  .  -  to  stay  actions 

was  proceedmg  agamst  it  in  an  action  at  law.  by  creditors 

against  the 
company. 
Mr.  Baggallay  and  Mr.  Roxburgh^  on  behalf  of  the      Upon  grant- 
official  liquidator,  moved  for  an  injunction  to  stay  the  l"^*\o  staT&a 
further  proceedings  of  the  creditor  in  the  action.     They  action  by  a 

creditor 

argued  that  the  Court  had  jurisdiction  to  stay  the  action  against  a  com- 

at  law  under  the  138th  section,  which  empowered  it  to  Pa"y»  ^^^^g  « 

^  voluntary 

exercise,  m  respect  of  calls  or  "  of  any  other  matter,'*  winding-up, 

the  powers  which  the  Court  might  exercise  if  the  Com-  iu^red"he^^ 

pany  were  being  wound-up  by  the  Court.    \^The  Master  liquidators  to 

of  the  Rolls:  I  think  it  gives  the  Court  jurisdiction,  S^oraccMs' 

but  you   must   make   out  a  case.     This   case   differs  tothepro- 

from   one  where  the  winding-up  is  in  Chambers,  for  gave  to  the 

there  I  know  what  funds  there  are  to  pay  the  credi-  c«"«^torhis 

•^  ^  costs  down  to 

tors.]     The  object  of  the  act  is  to  prevent  one  creditor  the  time  he 

from  sweeping  away  the  assets,  and  that  all  the  ere-  ^^^  wi^^ding- 

ditors    may   be   paid    pari   passu  (a).      The    affidavit  up. 

shews    that    there    are   sufficient   assets   to   pay    the 

creditors,  and  that  in  two  months   we  shall   be  able 

to  pay  every  debt.     By  the  133rd  section  (6),  upon  the 

appointment  of  liquidators,  the  powers  of  the  Directors 

cease,  and  therefore  the  action  cannot  now  be  properly 

defended. 


The  Master  of  the  Rolls. 

I  am  disposed  to  grant  an  injunction,  on  the  terms  of 

your 
(a)  Sect.  133,  par.  1.  (6)  Par.  5. 
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your  allowing  the  Plaintiff  at  law  to  have  access  to  all 
the  proceedings^  so  that  he  may  know  how  the  winding- 

Keynsham     "P  ^^  going  on,  and  I  will  give  him  liberty  to  apply  to 

Company,      the  Court. 


Mr.  Beales  afterwards  appeared  and  resisted  the  in- 
junction ;  but 

The  Master  of  the  Rolls  said,  all  he  could  do,  if 
asked,  would  be  to  give  the  creditor  leave  to  answer  the 
affidavits. 

The  matter  was  not  further  pressed. 


Julif  24.  Mr.  Beales  said  there  was  a  difficulty  in  the  registrar's 

office  as  to  the  costs  of  the  creditor,  and  he  now  asked 
for  the  costs  of  the  creditor  at  law  and  of  the  motion. 

The  Master  of  the  Rolls  thought  that  the  practice 
was  analogous  to  the  staying  actions  by  creditors  after 
a  decree  for  administration,  and  that  here  the  creditor 
ought  to  have  his  costs  down  to  the  time  when  he  had 
notice  of  the  winding-up,  such  costs  to  be  added  to  his 
debt. 
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PASKE  V.  HASELFOOT. 

Jtt/y3,31. 

TPHE  testator  Robert  Charles  Haselfoot,  who  died  in  A  power  was 

1849,  gave  and  bequeathed  to  his  executors  so  to  appoint  a 

much  money  as  would   purchase  4,000/.  £3:  10*.  per  Jund,bywill,to 
/  .        ,         .  -  hi8  wife  alone, 

Cent.   Bank  Annuities,  which  he  directed  to  be  pur-  or  to  his  wife 

chased  accordingly.     And  he  directed  them  to  stand  Jj^J^jidren 

possessed  thereof,  *'  upon  trust  for  his  cousin  ITiomas  as  he  should 

Theophilus  Pashe  for  life,  and  after  his  death,  upon  wTfe^died  and 

trust  to  pay  one  moiety  to  Ann  Paske^  the  daughter  of  ^\^* ap- 

Thomas    Theophilus  Pashe,   and    ''  pay,  assign    and  fund  exclu- 

transfer  the  other  moiety  or  equal  half  part  thereof  to  "vely  to  five 

the  wife  of  him  Thomas  Theophilus  Pashe  alone,  or  to  seven  chil- 

j--_  ff rift 

her  and  all  or  such  one  or  more  exclusively  of  the  other  ^j^^^  "i^^       ' 

or  others   of   the  child   or  children   of   him,  Thomas  pointment  was 

Tlieophilus  Pashe,  in  such  shares  and  proportions,  at      where  there 

such  ages  or  times,  and  in  such  manner  and  form,  as  he  '?.*  P°^®J  ^° 

,  ,  divide  a  fund 

Thomas   Theophilus  Pashe  should,  in  and  by  his  last  amongst  the 

will  and  testament,  or  any  codicil  or  codicils  thereto,  "^embersofa 

'  -^  '  particular 

direct,  limit  or  appoint.    And  in  default  of  such  direction,  class,  the 

limitation  or  appointment,   and   subject  to  any  which  of  the  mem™* 

should  be  made,  did  and  should  stand  possessed  of  the  bersofthat 

last-mentioned  moiety,  in  trust  for  all  the  children  of  the  exercise  of 

Thomas  Theophilus  Pashe  who  should  be  living  at  the  '^«  P<»*®^  ^.'^^ 

not  prevent  its 

time  of  the  decease  of  Thomas  Theophilus  Pashe.  exercise  in 

favour  of  the 
survivors. 
The  testator  died  in  the  same  year,  and  the  money 

was  duly  invested.  Susan  Emelia,  the  wife  of  Thomas 
Theophilus  Pashe,  died  on  the  18th  o(  August,  1858,  in 
his  lifetime.  Thomas  Theophilus  Pashe  made  his  will 
on  the  1 0th  of  November,  1858,  in  which  he  stated  the 
death  of  his  wife,  and  recited  the  powers  above  men- 
tioned. 
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1863.  tioned,  and  professed  to  exercise  it,  by  dividing  the 
stock  equally  between  his  three  sons  William^  Edward 
and  Charles,  and  his  two  daughters  Anne  and  Fanny^ 
in  equal  shares  as  tenants  in  common^  omitting  his  two 
other  children.  The  question  was,  whether,  after  the 
death  o(  his  wife,  who  was  named  as  one  of  the  objects 
of  the  power,  and  who,  at  all  events,  was  to  take  some- 
thing, he  could  exercise  the  power,  when  it  was  no 
longer  possible  to  give  her  any  share  of  the  stock. 

Mr.  Selwyn  and  Mr.  W.  Morris,  for  the  excluded 
children,  argued,  that  the  power  authorized  an  appoint- 
ment either  in  favour  of  the  wife  exclusively,  or  to  the 
wife  and  any  of  his  children;  but  that  no  appointment 
could  be  made  in  favour  of  the  children  to  the  exclusion 
of  the  wife.  That  no  appointment  could  be  made  to  a 
deceased  object,  and  that  the  attempted  appointment  to 
some  of  the  children  was  invalid.  That  consequently 
the  moiety  of  the  fund  went,  as  in  default  of  appoint- 
ment, between  all  the  seven  children  living  at  the  death 
of  Mr.  Paske. 

Mr.  Baggallay  and  Mr.  Wickens,  for  children  in 
whose  favour  the  appointment  had  been  made,  ai^ued, 
that  the  power  had  not  been  destroyed  by  the  death  of 
the  wife,  and  could  be  validly  exercised  in  favour  of  the 
children  or  any  of  them;  Boyle  v.  The  Bi^op  of 
Peterborough  (a) ;  Richetts  v.  Loftus  (6) ;  Hotistoun  v. 
Hou8toun{c);  Butcher  v.  Butcher  {d);  M*Ohie  v. 
M^Ohie  (e) ;  Sugden  on  Powers  (/). 

Mr.  Hobhouse  for  trustees. 

Mr.  Selwyn  in  reply. 

The 


(a)  1  Ve9.jun.  299.  (</)  1  Va.  if  B.  79,  90. 

(b)  4  Younge  ^  Coll.  (Exch.)  (e)  2  Madd,  368. 

519.  (/)  Pagci^l7y423(StkedU.) 

(c)  4  Sim.  611. 
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The  Master  of  the  Rolls.  J^^*. 

The  point  on  which  I  reserved  my  judgment  in  this 
case  is  a  very  short  one^  but  one  on  which  I  have  felt 
some  hesitation.  The  question  is,  whether  Thomas 
Theophilus  Paske  has  duly  exercised  a  power  of  ap- 
pointment conferred  on  him,  which  he  has  attempted 
to  exercise  by  will  in  favour  of  five  of  his  children, 
excluding  two  from  any  benefit  therein.  In  truth, 
the  question  resolves  itself  into  this:  whether  he 
could,  in  the  events  which  occurred,  exercise  the  power 
at  all. 

After  f(}lly  considering  the  cases  on  this  subject,  I 
am  of  opinion,  that  the  appointment  is  good  and  must 
be  supported  by  this  Court.  It  is  quite  settled,  by  a 
series  of  cases,  beginning  with  Boyle  v.  Sishop  of  Peter- 
borough  {a),  that  if  a  power  of  appointment  be  given  to 
a  person  to  divide  a  fund  amongst  the  members  of  a 
particular  class,  the  death  of  some  members  of  that 
class  before  the  exercise  of  the  power  will  not  prevent 
the  donee  of  the  power  from  exercising  it.  in  favour  of 
the  surviving  members  of  the  class;  even  though,  if 
the  deceased  persons  had  been  alive,  they  must  have  had 
a  share.  Most  of  these  cases  on  the  subject  were  cited 
in  the  argument  before  me,  but  no  one  is,  in  my 
opinion,  more  decisive  on  this  point  than  Woodcock  v. 
Rennech  (£).  There  a  testator  gave  to  the  survivor  of  a 
gentleman  and  his  wife  power,  by  will,  to  divide  a  sum 
of  stock  amongst  their  children,  in  such  shares  and 
proportions  as  the  survivor  should  think  fit.  At  the 
decease  of  the  testator,  there  were  three  children ;  but 
at  the  decease  of  the  survivor  of  the  donees  of  the 
power,  there  was  but  one  child,  the  other  two  having 

died. 

(fl)  1  Veujun,  299.  (6)  4  Beav.  190,  and  1  Phil.  72. 


Paskb 
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died.     The  survivor  appointed  the  whole  fund  to  that 
one  child^  and  it  was  held  by  the  Lord  Chancellor, 
affirming  the  decision  of  the  Master  of  the  Rolls,  that 
Habelfoot.    the  power  was  well  exercised. 

The  difficulty  which  occurs  in  this  case  is,  that  the 
will  expressly  directs  that  the  appointment  shall  be 
made  to  a  person  by  name,  viz.,  the  wife,  as  one  of  the 
class ;  but,  upon  consideration,  I  do  not  think  that  this 
circumstance  varies  the  decision  which  must  be  made 
in  such  a  case.  If  in  the  last  case,  of  Woodcock  v. 
Renneck,  the  testator  had  specified  the  three  children 
then  alive  of  the  donees  as  objects  of  the  power,  and 
had  added  such  other  children  as  the  donees  might 
afterwards  have,  the  result  must,  I  think,  have  been  the 
same. 

Here  the  class  amongst  whom  the  fund  is  to  be 
appointed  consists  of  the  wife  and  such  of  the  children 
as  the  donee  shall  think  fit  to  select.  One  of  the  class 
dies,  viz.,  the  wife,  but,  notwithstanding  this,  I  think 
the  power  may  still  be  exercised  in  favour  of  the  sur- 
viving class. 

The  case  of  Houstoun  v.  Hou8toun{a\  which  was  cited 
and  commented  upon  in  the  argument,  is  very  near 
the  present,  and  must,  I  think,  govern  it.  There  pro- 
perty was  given  to  the  donee  of  the  power  for  life, 
remainder  to  his  wife  for  life,  and,  subject  thereto, 
between  the  wife  and  any  children  he  might  have, 
in  such  shares  and  proportions  as  he  should  by 
will  appoint.  He  had  no  children,  and  he  appointed 
the  property,  or  a  large  part  of  it,  to  his  wife, 
and  this  was  held  to  be  a  good  appointment.    There 

the 
(a)  4  Sim,  611. 
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the  clasis  consisted  of  the  wife  and  the  children,  the 
children  failed,  but  the  appointment  to  the  wife  was 
good.  Here  the  class  also  consists  of  the  wife  and  the 
children,  or  such  of  them  as  he  shall  select  The  wife 
dies,  the  appointment  to  the  children  is  good.  It  is 
exactly  the  converse  of  the  case  of  Houstoun  v. 
Houstoun  (a),  and  it  must,  in  my  opinion,  be  governed 
by  the  same  rules  and  principles. 

I  am  of  opinion,  therefore,  that  the  appointment  in 
favour  of  the  five  children  selected  by  the  father  out  of 
his  seven  children  is  good,  and  I  will  make  a  decla- 
ration to  that  effect,  and  an  order  accordingly. 

(a)  4  Sim,  611. 


T 


SHEPPARD  V.  SHEPPARD. 
HE  MASTER  OF  THE  ROLLS:- 


July  24,  31. 

This  is  an  application,  by  petition,  to  have  it  ascer-  Where  costs 
tained  how  much  of  the  estate  which  has  been  admi-  Je^aW^o^If 
nistered  in  this  Court,  which  consisted  of  income,  has  a  particular 
been  applied  in  the  payment  of  costs,  and  to  have  that  ,jqj  determine 

amount  recouped  out  of  the  capital  now  in  Court,  and  *^*^  ^^*^  <»nd 

,.    _.  "^  --  -1  iW  ultimately 

applied  in  payment  of  the  arrears  of  the  annuities,  towards  to  bear  them. 

the  payment  of  which  only  income  was  applicable.  ,  Cosu  had 

to  be  paid  out 
It  is  resisted,  on  the  ground  that  to  make  such  an  of  income  in- 

j              111                        1              I            .    .            1         8^68^  of  out  of 
order  would   be,  not   merely  to  alter  existing  orders,  corpiu ; 

which  have  been  made  and  acted  upon,  from  time  to  ?^'*'»  ^^*'  *^" 

^      '  ^  did  not  pre- 

time,  elude  the 

matter  being 
afterwards  set  right. 
But  an  order  to  pay  over  a  fund  to  persons,  by  name,  is,  incidentally,  a  determina- 
tion that  other  persons,  who  are  not  named,  are  not  entitled. 

VOL.  XXXIII — I.  K 
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1863. 

Shepfard 

V. 

Sheppard. 


time,  bat  also,  that  such  an  order  would  be  ioconsidtent 
with  those  preTious  orders. 

In  order  to  ascertain  this,  I  have  obtained  a  copy  of 
the  former  petition,  which  sets  forth  the  orders  which 
have  been  made.  I  have  also  ascertained  from  the 
chief  clerk  what  orders  were  made,  and  have  examined 
several  of  them.  The  result  of  this  inquiry  has  been, 
that  I  do  not  find  any  order  which  is  inconsistent  with, 
or  which  would  be  at  variance  with,  the  order  proposed 
to  be  made  on  this  petition.  The  prior  orders  are  all 
of  this  character:  for  instance,  a  sum  of  550/.  13«.  2d. 
was  received  from  the  estate  of  one  of  the  trustees,  who 
was  a  bankrupt;  it  was  ordered  that  the  costs  should  be 
taxed  and  paid  out  of  it,  amounting  to  75/.  95.  8^.,  and 
that  the  balance,  which  amounted  to  475/.  35.  6(f., 
should  be  carried  to  the  annuity  account,  and  should  be 
invested  and  the  dividends  of  it  paid  to  the  annuitants. 
There  is  nothing  in  this  order,  or  in  orders  similar  to  it, 
which  is  inconsistent  with  an  order  afterwards  made 
for  apportioning  and  payment  of  the  fund  in  Court 
between  the  persons  entitled,  and  making  good  to  one 
set  the  amount  that  has  been  paid  out  of  their  fund, 
which  ought  to  have  been  borne  by  the  other  fund. 

When  the  Court  makes  an  order  directing  the  pay- 
ment of  costs  out  of  a  fund  in  Court,  it  does  not  thereby 
determine,  and  it  does  not  mean  to  determine,  that  that 
fund  is  ultimately  the  fund  to  bear  those  costs,  or  that 
any  error  may  not  be  set  right  at  any  future  period.  It 
is  true,  that  the  usual  and  more  proper  mode  of  doing 
it  is,  by  adding  some  words  to  this,  or  the  like  effect, 
viz.  "without  prejudice  to  the  question  as  to  what  fund 
is  primarily  liable  to  bear  such  costs."  But  the  absence 
of  such  words  does  not  necessarily  imply,  that  the  Court 
has  decided  that  the  fund  out  of  which  the  costs  are 

paid 
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paid  is  the  fund  that  must  ultimately  bear  them^    Such       1863. 

has  never  been  the  practice  of  this  Court,  on  the  con-      ^^*^^'"^-' 

Sheppard 
trary,  costB  are  paid  first,  as  soon  as  possible,  out  of  any  «. 

funds  which  are  applicable  for  that  purpose,  without  Shbppard. 
meaning  to  determine  that  no  recouping  out  of  the  fund 
primarily  liable  but  not  yet  realised  shall  ultimately  take 
place.  It  is  otherwise  when  the  Court  divides  a  fund 
between  several  persons;  as  for  instance,  if  the  Court 
divide  a  1,000/.  as  a  part  of  the  residue  between  four 
named  persons,  it  thereby  determines  that  these  four 
persons  are  entitled  to  that  fund,  and  incidently  that  a 
fifth  person  not  named  is  not  so  entitled.  It  is  true 
that  the  fifth  person  may  come  and  have  his  case 
adjudicated  upon,  and,  if  entitled,  obtain  his  proper 
share:  still,  after  a  long  lapse  of  time,  when  the  parties 
have  disappeared,  this  Court  declines  to  make  an  order 
inconsistent  with  the  former  division,  unless  it  can  re- 
hear and  correct  the  former  order.  But  this  is  not  so 
in  the  case  of  costs,  the  Court  takes  any  fund  that,  in 
the  absence  of  ail  others,  would  be  liable  to  pay  costs, 
and  applies  it  for  that  purpose,  but  it  does  not  thereby 
prevent  the  fund  so  exhausted  from  being  recouped  out 
of  another  fund  which  is  primarily  liable  for  that  pur- 
pose. 

Here,  upon  examination  of  the  accounts  and  the 
Accountant  General's  Book,  it  appears  to  me  that 
1,023/.  I2s.  3d.  is  the  amount  of  costs  which  has  been 
paid  out  of  income,  and  which  ought  to  be  recouped 
out  of  the  1,343/.  I5s.  8rf.  capital  now  in  Court.  This, 
with  the  50/.  I6s.  2d.  Consols  in  Court,  consisting  of 
income,  would  make  a  fund  of  about  1,070/.  5^.  3d.  to 
be  apportioned  amongst  the  three  annuitants,  in  dis- 
charge of  the  arrears  due  on  their  annuities. 

There  seems  to  be  605/.  1 5s.  6d.  due  to  the  Petitioner 
k2  Mrs. 


V, 
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IH/;3.  Mr».  Griffiths  for  arrears,  3762. 17i.  lOd.  to  Mn.  Jfov 
and  303/.  5#.  4d.  to  Mrs.  TFiZson.  The  apportioDiiient 
of  the  fund  available  woold  gire  aboot  5042.  3s.  Id, 
Hu%rTA9io,  to  the  Petitioner,  3312.  13s.  7d.  to  Mrs.  Moa  and 
2522.  8j.  ]</.  to  Mrs.  Wilson^  in  discharge  of  the  arrears 
due  to  them  respectively.  I  do  not  mean  to  say  that 
these  are  the  accurate  amounts  or  to  bind  anyone  by 
my  calculation  and  estimate,  but  merely  to  point  out 
the  principle  on  which  it  may  be  worked  out ;  and  that, 
if  the  parties  can  agree  on  the  result,  it  may  be  done 
without  the  expense/  of  a  reference;  but  if  not,  the 
Petitioner  is  entitled  to  have  it  ascertained  by  reference, 
what  amount  of  costs  has  been  paid  out  of  income,  to 
require  this  to  be  recouped  for  the  benefit  of  all  the 
three  annuitants,  and  to  have  her  proportion  paid  to 
her,  and  the  other  proportions  paid  to  or  carried  over 
to  the  accounts  of  the  other  annuitants. 

I  cannot  give  the  Petitioner  the  costs  of  this  petition, 
because  it  ought  to  have  been  embraced  in  the  order 
made  on  the  first  petition  presented  by  her.  The  re- 
spondents must  have  their  costs  out  of  the  estate ;  but, 
in  other  respects,  I  think  the  principle  of  the  order  is 
right. 
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BROUN  V.  KENNEDY.  July  9. 14, 15, 

31. 
T^HIS  suit  was  instituted  by  Mr.  Broun  and  his  wife  A  conveyaoce 

(formerly  Patience  Swinfen)  to  set  aside  a  deed  egi^te  by  a 
executed   by  her  in  favour  of  the  Defendant  Charles  ^^^^}  *®  * 
Rann  Kennedy,   a   barrister,   who   had   acted   as  her  had  been  sue- 
counsel  and  confidential  adviser.    The  principal  facts  ^^^'ed^f^^her 

were  not  in  dispute.  in  recovering 

the  estate,  in 
consideration 
Samuel  Swinfen  died  in  1854,  seised  of  large  estates,  of  his  services, 

which  were  stated  to  be  of  the  value  of  60,000/.     By  undue  iuflu- 

his  will,  he  devised  the  estate  to  his  daughter-in-law  ®°^^*,.    ^ 

Patience  Swinfin.     After  the  testator's  death,  the  will  that  such  a 

was  contested,  and  a  suit  was  instituted  in  this  Court,  brsupported*^' 

by  the  heir-at-law,  for  an  issue  to  try  the  validity  of  it.  either  on  a 

In  July,  1856,  a  decree  was  made  by  the  Master  of  the  tract  to^pay  ' 

Rolls,  directing  an  issue  of  devisavit  vel  non  to  try  the  ^"  20,000/., 

,  .  ,  or  as  executed 

validity  of  the  will.     The  issue  was  tried  in  March,  in  performance 

1856,  and  resulted  in  a  compromise,  a  juror  was  with-    ,y  ^^^ 
drawn,  and  the  terms  of  compromise  were  embodied  in     A  voluntary 
an  order  of  the  Court.     Mrs.  Swinfen  objected  to  the  reformed'hi   ^ 
compromise,  and  insisted  she  was  not  bound  by  it,  and  equity,  as 
refused  to  obey  this  order.    Up  to  this  time,  Mr.  Kennedy  grantor. 
had  not  acted  for  Mrs.  Swinfen  as  her  counsel,  nor, 
indeed,  was  he,  in  any  respect,  acquainted  with  her, 
except  from  some  civilities  of  hers  towards  his  daughter. 
Their  acquaintance  first  took  place  m  April,  1856.    She 
consulted  him  respecting  her  law  suit,  and,  at  her  re- 
quest, he  saw  her  solicitor,  and  in  that  month  he  wrote 
an   opinion   on  her  case.     From   this  time   forwards, 
according  to   the   statements   made  by  Mr.   Kennedy 
in  his   answer,   he  acted    as   her  confidential  adviser, 

and 
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1863.  and  from  August^  1S56,  he  seemed  to  have  acted 
as  her  counsel  on  every  occasion  that  she  required 
such  assistance.  In  June^  1856,  a  rule  nisi  for  an 
attachment  against  Mrs.  Swinfen,  which  had  been  pre- 
viously granted,  was  discharged,  on  the  ground  that 
there  was  not  sufficient  evidence  of  her  refusal  to  per- 
form the  order  (a);  but,  in  doing  so,  the  Judges  ex- 
pressed their  opinion,  that  Mrs.  Swinfen  was  bound  by 
the  compromise  entered  into  on  her  behalf  by  her 
counsel,  and  that  she  would  be  compelled  to  perform 
it.  Application  was  thereupon  again  made  for  an 
attachment  in  Michaelmas  Term,  on  complete  evidence 
of  the  refusal  of  Mrs.  Swinfen  to  obey  the  order  of  the 
Court,  but,  in  January  1857,  this  rule  was  discharged  (i), 
in  consequence  of  Mr.  Justice  Crowder  expressing  his 
opinion,  that  the  mere  relation  of  counsel  and  client  did 
not  confer  on  the  counsel  a  general  power  to  bind  his 
client,  without  her  consent,  by  an  agreement  of  compro- 
mise. Thereupon,  in  Febrvury^  1857,  a  suit  was  insti- 
tuted in  this  Court,  by  the  heir-at-law,  for  the  specific 
performance  of  this  agreement  of  compromise.  This 
bill  was  dismissed  by  the  Master  of  the  Rolls  in  Novem- 
beTj  1867  (c),  whose  judgment  was  affirmed  by  the 
Lords  Justices  in  April,  1858  (cQ.  The  issue  was  then 
tried  a  second  time  on  the  1 2th  of  August,  1858,  and  a 
verdict  was  given  for  Mrs.  Swinfen.  In  November, 
1858,  a  motion  was  made  for  a  new  trial  before  the 
Master  of  the  Rolls,  in  which  he  gave  judgment  in 
January,  1859,  refusing  to  grant  a  new  trial  (e). 

On  the  6th  of  March  following,  the  bill  of  the  heir 
at  law  was  dismissed  as  to  the  real  estate,  and  a  decree 
was  made  by  this  Court  establishing  the  will,  by  which 

the 

(a)  1  Com.  B.  Rep.  485.  (c)  24  Beav.  549. 

(b)  1  Com.  B.  Rep.  (N.  S.)  (d)  2  De  Gex  *  J.  381. 
364.                                                      (f)  27  BeaiK  148. 
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the  long  and  various  litigation  connected  with  this  re- 
markable case  terminated^  and  the  title  of  the  Plaintiff 
to  the  Swinfen  estates  was  finally  and  conclusively 
established.  In  all  these  proceedings,  from  August^  Kehmbdy. 
1856,  Mr.  Kennedy  had  acted  both  as  the  counsel  and 
also  as  the  confidential  adviser  of  Mrs.  Patience  Stoinf en. 

Two  months  after  the  final  establishment  of  the 
PlaintifTs  title,  Mr.  Kennedy  procured  from  his  client  a 
deed  of  gift  in  his  favour,  under  the  circumstances  and 
in  the  manner  stated  in  the  judgment  of  the  Court  (a). 

Such  deed  was  in  the  following  terms : 

'^Tbis  indenture,  made  the  lOth  day  of  May,  1869, 
between  Patience  Swinfen,  of  Sunn/en  Hall,  in  the 
county  of  Stafford,  widow,  of  the  one  part,  and  Charles 
Rann  Kennedy,  of  the  Inner  Temple,  London,  barrister, 
of  the  other  part.  Whereas  the  said  Patience  Swinfen 
has,  for  a  long  time  past,  been  engaged  in  legal  pro- 
ceedings, in  and  about  the  defending  and  establishing 
her  title  to  the  estate  hereinafter  mentioned,  and  the  said 
legal  proceedings  have  been  brought  to  a  final  con- 
clusion, and  her  title  to  the  said  estate  is  now  fully 
established;  and  whereas  the  said  Charles.  Rann 
Kennedy  has  been  engaged  as  her  counsel  in  the  said 
legal  proceedings,  and  she  the  said  Patience  Swinfen 
desires  to  recompense  him  for  his  services  as  such 
counsel,  and  to  convey  to  him  the  reversion  of  the  said 
estate,  subject  to  her  own  life  interest  therein,  and 
chargeable  as  hereinafter  appears  :  Now  this  indenture 
witnessetb,  that  in  consideration  of  the  services  rendered 
to  her,  as  aforesaid,  by  the  said  Charles  Rann  Kennedy, 
and  also  in  consideration  of  her  esteem  and  friendship 
for  the  said  Charles  Rann  Kennedy,  she  the  said  Patience 

Swinfen 

(a)  See  post,  p.  141. 
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1863.  Swinfen  doth  hereby,  of  her  own  free  will,  give,  grant 
and  convey  unto  the  said  Charles  Rann  Kenned]/  and 
his  heirs.  All  that  her  estate  at  Swinfen,  near  Lichfield, 
in  the  said  county  of  Stafford"  [describing  it].  And 
all  the  estate,  &c.,  To  have  and  to  hold  the  said  estate, 
&c.,  '^  unto  the  said  Charles  Rann  Kennedy  and  his 
heirs,  to  the  use  of  the  said  Patience  Swinfen  for  the 
term  of  her  natural  life,  and  from  and  after  the  decease 
of  the  said  Patience  Swinfen,  to  the  use  of  the  said 
Charles  Rann  Kennedy,  his  heirs  and  assigns,  subject 
to  and  chargeable  with  all  such  debts  as  shall  be  due 
and  owing  from  the  said  Patience  Swinfen  at  the  time 
of  her  decease,  not  exceeding  in  the  whole  the  sum  of 
10,000/.,  and  also  subject  to  and  chargeable  with  the 
payment  of  such  sum  or  sums  of  money,  not  exceeding 
in  the  whole  the  sum  of  10,000/.,  to  such  person  or  per- 
sons, respectively,  as  the  said  Patience  Swinfen  shall  by 
her  last  will  direct  and  appoint."     In  witness,  &c. 

Patience  Swinfen  (l.s.) 

Charles  Rann  Kennedy    (l.s.) 
Signed,  sealed,  &c.,  in  the  presence  of 

Edward  H.  Collis,  attorney,  Birmingham. 

James  Ure,  attorney,  Birmingham. 

Mrs.  Patience  Swinfen  also  executed  a  will  prepared 
by  Mr.  Kennedy,  devising  her  real  estate  to  him  and  his 
children,  chargeable  with  10,000/.  in  favour  of  her  re- 
lations. 

In  December,  1861,  Patience  Swinfen  married  Mr. 
Broun,  and  this  suit  was  afterwards  instituted  by  them 
against  Mr.  Kennedy,  praying  ''  that  the  indenture  of 
the  10th  of  May,  1869,  might  be  declared  void,  and 
might  be  delivered  up  and  cancelled,"  for  an  injunction,* 
and  other  relief. 

The 
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The  cause  now  came  on  for  bearing.  1863. 

Mr.  Cole  and  Mr.  Kay^  for  the  Plaintiffs^  insisted 
that  the  deed  was  invalid  in  equity,  having  been  exe* 
cuted  by  a  client  while  under  the  influence  of  her  legal 
adviser.  That  the  onus  of  proving  that  the  gift  emanated 
from  the  spontaneous  will  of  the  donor,  unaffected  by 
his  influence,  rested  on  the  donee,  and  that  he  had  not 
fulfilled  that  requirement. 

Mr.  Charles  Rann  Kennedy^  in  person,  for  the 
defence,  contended  that  the  deed  had  been  voluntarily 
executed  without  the  exercise  of  any  undue  influence 
on  his  part,  and  secondly,  that  the  deed  could  be 
supported  as  a  contract  in  consideration  of  valuable 
services  rendered. 

Mr.  Cole  waived  a  reply. 

The  following  cases  were  cited : —  Tomson  v.  Judge  (a); 
Hoghtonv,  Hoffhton(b);  Hugueninv.Baseley{c);  Nanney 
V.  Williams  {d);  Cooke  v.  Lamotte{e);  Forshaw  v. 
Welshy  (/) ;  Anderson  v.  Elsworth  (g)  ;  Hatch  v. 
Hatch  (A) ;  Gibson  v.  Jeyes  (i) ;  Holman  v.  Loynes  (A) ; 
Hobday  v.  Peters  (/);  Morgan  v.  Higgins{m)\  0*£rien 
v.  Lewis  {n);  Cooke  v.  Seiree{o);  Billage  v.  Souihee{p); 
In  re  Whitcombe  (9);  Stedman  v.  Collett  (r);  Blagrave 
V. Routh{s)\  Nottidge  v.  Prince {t)\  Waters  v.  Taylor{H)\ 

Moss 

(a)  3  Brew.  306.  (m)  1  Giff,  270. 

{b)  15  Beav.  278.  (n)  4  Giff,22\ ;  32  LJ.  Rep. 

(f)  14  Fci.  273.                             (N.  S.)  CA.  569. 
{d)  22  Beav.  452.  (0)  1  Va.  Sf  B.  126. 
(e)  15  Beav.  234.  (p)  9  Hare,  534. 
(  /*)  30  Beav.  243.  (7)  8  htav,  140. 

(g)  3  Giff.  154.  (r)  17  Beav.  608. 
(A)  9  Vei.  296.  (i)  2  Ka^^  if  J.  509. 
(i)  6  Ve$.  266,  278.  (/)  2  Giff  246. 
(/c)  4  De  G.,  ilf.  4-  O.  270.  (u)  2  3^/.  4-  Cr.  526. 
(/;  28  Beav.  349. 
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Mos$  V.  Bainhriggt  (a);  Welles  ▼•  Middletom  (i);  Wright 
V.  Proud(c);  Griffiths  v.  Robins  (rf);  AOem  t.  Davis{e); 
Woodward  ▼.  Humpage  (/) ;  Archer  t.  Hmdton  {g) ; 
JSaA^r  ¥.  Bradley  {h)  I  Walker  t.  SAi/A(t);  HimdMom 
V.  WeaiAerilUk);  Prideaux  v.  Lonsdale  (I);  Wright  r. 
Vanderplank  (m)  ;  Pra//  t.  Barker  (n) ;  Hunter  t. 
il/iiif#(o);  J^iric^an  t.  CuZZeii  (p);  Toher  t.  ToAer  (9). 


27i€  Master  of  the  Rolls. 

Julif  31.  This  is  a  sail  instituted  to  set  aside  a  deed,  by  which 

the  Plaintiff  Mrs.  Broun  granted  to  the  Defendant  the 
absolute  interest  in  reversion  of  her  estate  at  Swinfen, 
subject  to  her  life  interest  in  that  estate. 

Mr.  Kennedy  contests  the  right  of  the  Plaintiff  to 
the  relief  she  asks,  first,  on  the  ground  that  the  deed 
was  the  voluntary  gift  of  the  Plaintiff  uninfluenced  by 
him,  that  it  was  well  understood  by  her,  and  that  it 
proceeded  from  her  gratitude  to  him  for  bis  services  on 
her  behalf,  and  he  argues  that  a  subsequent  alteration 
of  her  intention  cannot  enable  her  to  revoke  a  gift 
deliberately  made.  Secondly,  the  Defendant  contends 
that  the  deed  is  good,  because  it  was  either  founded  on 
a  contract,  or  that  it  was  nothing  more  than  a  due  and 
just  return  and  remuneration  for  the  services  he  had 

rendered 

(a)  18  Bern.  478;  S.  C.  6  De  (1)  29  Bfav,  394. 

G.,  M.  *  O.  292.  (k)  1  Sm,  Sf  Giff.  S04;   S.  C. 

(fc)  I  ilox,  112;  5.  C.  4  Bro.  5  i>c  G.,  JW.  *  GC,  301. 

P.  C.  245.  (/)  4  Giff.  159. 

(0  13  Vtt.  136.  (»i)  2  l^y  4  J.  1 ;  5.  C.  8  De 

(d)  3  Mad.  191.  G.,  Af.  4-  G.  133. 

(e)  4  Bt  Gat  4  5m.  133.  (n)  1  Sim.  1;   5.  C.  4  Rw, 
if)  S  Giff.  SZ7.  507. 

0?)  7  Beav.  551.  (o)  3  M^/.  ^  K.  113. 

(A)  2  ^.  4-  Giff.  631 ;   &  C.  (p)  4  Zr.  CA.  £47.  322. 

7  Pe  G.,  Af.  4-  G.  597.  (9)  31  Beav.  629. 
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rendered  her  and  the  sacrifices  he  had  made  on  her 
behalf. 

The  facts  are  very  simple,  and  the  main  and  important 
facts  are  not  in  dispute.     [His  Honor  stated  them,  see 
anUf  p.  33  et  seq."]    The  deed  which  is  sought  to  be  set 
aside  was  executed  on  the  10th  of  May,  1 859,  two  months 
after  the  final  establishment  of  the  Plaintiff's  title.    It 
is  the  common  case  of  both  Plaintiff  and  Defendant, 
that  the  Plaintiff  felt  the  warmest  gratitude  to  the  De- 
fendant for  his  services  and  his  exertions  in  her  favour, 
tliat  she  attributed  her  success  to  these  exertions,  and 
she  speaks  repeatedly  in  her  letters  in  these  or  similar 
terms,  viz.: — "  The  cause  he  had  so  nobly  won  for  her." 
It  is  also  certain,  and  not  contested  by  the  Plaintiff, 
that  the  Defendant  devoted  himself  to  the  winning  of 
her  cause,  and  that  he  took  upon  himself,  for  her  sake 
end  for  this  purpose,  labour  of  no  common  order,  and 
certainly  not  of  a  description  usually  falling  within  the 
province  of  a  counsel,  such  as  writing  and  publishing  a 
pamphlet  narrating  the  case,  and  containing  an  argu- 
ment in  her  favour,  which,  as  he  believed,  had  a  material 
influence  in  producing  her  ultimate  success.    His  position 
as  counsel  and  adviser  was  anomalous  in  another  respect, 
he   had,  as  he  states,  refused  to  take  any  pecuniary 
remuneration  from  her,  and  he  waited  until  the  litiga- 
tion should  be  successfully  concluded  before  he  made 
or  intended  to  make  any  claim  upon  her  justice  or  her 
gratitude.     It  appears,  however,  that   he   did   receive 
considerable  sums  of  money  for  fees  out  of  the  money 
paid  by  the  opposing  party,  who  was  condemned  in 
costs,  amounting,  as  I  was  informed  by  the  counsel  for 
the  Plaintiff  in  the  argument,  to  760^,  but  which  I  have 
not  found  established  in  the  evidence,  and  as  he  admits 
to  upwards  of  150^,  this  fact,  however,  is  not,  in  my 
opinion,  very  material.     It  is  certain  that  he  never  re- 
ceived 


1863. 


Brouv 
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1863.  ceived  any  remuneration  directly  proceeding  from  her; 
it  is  also  his  case,  that  he  always  supposed  that  he  was 
to  be  amply  remunerated  when  the  litigation  was  success- 
RevMEDY.  fully  concludcd,  and,  as  he  states,  she  repeatedly  pro- 
mised that  his  expectations  should  be  realized.  This 
part  of  the  case  I  shall,  however,  have  more  minutely 
to  comsider  in  deahng  with  the  latter  branch  of  Mr. 
Kennedy's  argument. 

The  first  thing  the  Court  has  to  consider  is,  the 
position  of  this  gentleman  and  lady  towards  each 
other  in  April  and  ilfay,  1859.  I  cannot  doubt,  nay,  I 
should,  as  I  believe,  be  shutting  my  eyes  to  the  clearest 
evidence  of  the  most  ordinary  motives  and  feelings  of 
human  nature,  daily  displayed,  if  I  was  to  doubt  that,  at 
this  time,  the  Defendant  possessed  great  influence  over 
the  Plaintiff.  Undoubtedly  she  owed  much  to  him,  and 
she  believed  that  she  owed  everything  to  him,  both  her 
estate  and  position  in  society,  so  far  as  it  was  dependent 
on  her  fortune.  Indeed,  the  Defendant  insinuates,  that 
the  warmth  of  the  gratitude  felt  by  the  Plaintiff  towards 
him  extended  far  beyond  ordinary  and  becoming  limits, 
and  that  these  feelings  were  reciprocated  by  him.  I 
cannot,  in  any  of  the  cases  I  have  met  with  or  that  are 
to  be  found  in  the  books,  nor  indeed  can  I  conceive,  a 
case  in  which,  if  all  that  the  Defendant  states  be  correct, 
the  influence  and  controul  of  a  man  over  a  woman  would 
be  more  complete  or  absolute,  unless  it  were  that  of  a 
father  over  a  daughter,  or  that  of  a  husband  over  his 
wife.  The  rule  enforced  by  the  Court  of  Chancery  is, 
that  when  a  man  possesses  such  influence  over  another, 
however  such  influence  was  acquired,  even  if  it  springs 
from  ties  of  the  most  sacred  and  legitimate  character, 
as  for  instance,  that  of  a  father  over  his  own  daughter, 
he  must  not  exert  that  influence  for  his  own  advantage. 

With 
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With  these  observations  I  proceed  to  examine  the  1863. 
evidence  as  to  the  transaction  itself.  Respecting  this, 
there  is  no  conflict  in  the  evidence,  it  proceeds  from  the 
Defendant  himself.  His  case,  as  he  relates  it,  is  this: 
that  towards  the  end  of  March,  1859,  he  heard  that  she 
was  going  to  marry  a  second  husband;  he  asked  her 
about  it;  she  denied  it  and  ridiculed  the  idea;  he 
doabted  her,  he  perceived  (to  use  his  own  words  in  his 
argument  before  me)  that  there  was  an  element  of 
treachery  in  her,  and  he  determined  to  ask  for  some 
security.  He  states,  that  he  considered  it  to  be  a  duty 
that  he  owed  to  himself  to  do  so,  and  that,  in  conse- 
quence, he  wrote  a  letter  of  the  19th  or  20th  April  for 
that  purpose.  What  subsequently  occurred  I  take  from 
the  55th,  56th  and  57th  paragraphs  of  his  answer,  it  is 
to  this  effect : — 

"  55.  This  being  the  period  of  the  general  election, 
I  was  advised  by  some  persons  to  endeavour  to  get  into 
parliament,  and,  in  the  first  or  second  week  of  April, 
I  requested  the  Plaintiff  Patience  Broun  to  raise,  if 
possible,  4,000/.  or  5,000/.  by  mortgage,  to  enable  me 
to  become  a  candidate  with  advantage.  I  asked  her,  in 
particular,  to  make  inquiries  if  I  had  any  chance  at 
Lichfieldy  and  I  believe  that  she  made  such  inquiry,  as 
appears  by  her  letter  to  me  of  the  16th  Aprils  1859,  to 
which  I  crave  leave  to  refer.  This  project,  however, 
was  soon  afterwards  given  up  by  me,  though  I  did  not 
immediately  inform  her  of  my  having  relinquished  the 
same.  About  the  1 9th  or  20th  of  Ajnril,  I  wrote  and 
sent  a  letter  to  her  reverting  to  my  previous  request  to 
make  a  provision  for  me.  In  a  letter  to  me,  dated 
Thursday  (being  the  21st  April),  she  promised  to  com- 
ply with  my  request,  if  in  her  power ;  this  letter  I  have 
lost  or  destroyed.  I  had  not  received  it  when  I  wrote 
to  her  again  on  the  some  subject,  and  received  from 
her  a  letter  in  reply,  dx^cei  Saturday  (being  the  23rd  of 

April), 
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1863.  April),  partly  as  follows  : — *  I  have  not  much  to  say  in 
thiSf  only  I  do  not  like  to  leave  yoar  letter  received 
yesterday  unanswered.  You  will  only  this  morning  get 
my  letter  of  Thursday^  in  which  I  have  promised  to 
comply  with  your  request,  if  in  my  power ;  I  am  now 
waiting  to  know  what  it  is.  I  see  the  action  will  not 
come  on  until  after  Trinity  Term — that  is  a  long  way 
off.*  On  the  same  Saturday,  I  wrote  and  sent  a  letter 
to  her,  pressing  her  to  come  up  to  London  to  make  some 
arrangement  with  me.  She  replied  to  this  letter  by  a 
letter  to  me,  dated  Sunday  (being  the  24th  April),  con- 
taining passages  as  follows : — '  I  again  say  we  will 
stand  or  fall  together,  and  I  faithfully  promise  yoa  that 
all  and  everything  I  can  do  for  you  I  will  do  it ;  you 
may  rely  on  my  co-operating  with  you  in  all  that  is  for 
your  advantage,  present  or  future.  If  I  live,  I  will  be  in 
town  on  Wednesday  or  Thursday  next;  I  cannot  be 
before,  and  then  I  must  be  back  in  three  or  four  days. 
In  the  meantime,  you  will  make  all  preparations  for 
standing  for  any  place  you  think  proper,  and  may  God 
prosper  you.'  The  last-mentioned  letter  also  contained 
a  passage  leading  me  to  iufer  that  she  had  made  a  will 
disposing  of  the  bulk  of  the  property  in  my  favour. 
This  passage  was,  however,  contained  in  a  portion  of 
the  said  letter  which  is  torn ;  a  fragment  remains,  and 
I  am  unable  to  supply  the  lost  portion  from  memory.*' 

^'  66.  The  said  Patievice  accordingly  came  to  London 
on  the  28th  of  the  said  month  of  April,  and  I  met  her, 
by  her  request,  at  the  railway  station,  and  accompanied 
her  to  her  lodgings.  No  conversation  on  matters  of 
business  took  place  that  evening,  but  it  was  arranged 
that  we  should  go  the  next  day  to  the  Zoological 
Gardens  in  the  Regent's  Park.  On  the  following  day, 
I  called  at  her  lodgings  and  had  an  interview  with  her, 
when,  after  referring  to  my  position,  I  said  to  her  '  That 

we 
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we  oQght  to  come  to  an  anderstanding/  and  I  asked 
her  '  If  she  considered  herself  indebted  to  me  in  the 
20,0002.,  which  she  had  so  often  referred  to/  to  which 
she  replied  *  Certainly  ;  but  you  know  you  will  ha?e  to 
wait  for  it  some  time/     I  replied  '  that  was  true,  but 
that  I  ought  to  have  some  security/     She  said  ^She 
was  willing  to  give  it/  but  asked  me  *  what  I  wanted/ 
I  mentioned  a  mortgage.    She  said  '  She  did  not  like 
mortgages/  and  after  a  while  she  said  '  I  have  sketched 
ont  a  will  as  I  told  you,  and  I  have  given  you  as  good 
as  20,000/.    This  she  explained  by  saying  '  She  had 
left  me  the  whole  estate  charged  with  10,000/.  to  her 
relations.'     I  replied  *  You  know  a  will  is  no  security 
at  all/    The  conversation  was  soon  after  interrupted  by 
her  going  up-stairs  to  prepare  for  going  to  the  Zoological 
Gardens.     We  then  went  to  the  Zoological  OardenSf 
and  after  some  time,  we  set  down  on  a  bench,  and  I 
renewed  the  conversation,  and  asked  her  *  If  she  would 
convey  to  me  by  deed  what  she  meant  to  give  by  will/ 
and  she  said  '  Yes ;  cheerfully/    There  was  a  discussion 
whether  it  should  be  made  an  absolute  conveyance  or 
by  way  of  mortgage ;  and  I  explained  the  difference, 
which  indeed  she  well   understood.     She  said   'She 
should  like  it  to  be  a  deed  of  gift,  and  added  '  I  wish 
to  give  it  you;  I  always  meant  it  for  you  and  your 
fomily  if  you  won/      Presently  she  said  *  In   case  I 
should  wish  to  sell  the  estate  hereafter,  and  give  you  the 
money,  you  will  of  course  not  stand  in  the  way/     I  said 
'  Certainly  not ;  1  should  prefer  the  money/    She  then 
repeated  what  she  had  frequently  said  to  me  before,  that 
she  might  like  to  sell  the  estate,  in  order  to  give  some- 
thing to  her  brothers  and  sisters  in  her  lifetime,  which 
would  do  them  more  good  than  legacies  after  her  .death/' 


1863. 


Baotm 

V. 

Remnedt. 


**  57.  The  next  day,  I  drew  a  draft  of  the  proposed 
deed,  in  accordance  with  our  arrangement,  and  gave  it 

to 
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1863.       to  her  to  read,  and  she  read  it  and  I  left  it  with  her.   A 
day  or  two  after,  she  said  to  me,  that,  as  she  was  con- 
siderably in  debt,  she  should  like  to  ha?e  a  clause  charging 
her  debts  upon  the  estate,  and  I  asked  her  to  name 
what  sum  she  thought  would  be  sufficient ;  10,000Z.  was 
thereupon  fixed  as  an  outside  sum,  and  I  inserted  such 
clause  as  she  required.     She  said  she  would  make  ap 
the  difference  to  me  by  making  me  an  allowance  at 
some  future  time,  if  I  wanted  it.    The  draft  remained  in 
her  possession  till  May  6th,  and  she  fully  understood 
and  approved  of  it.     I  then  asked  her  what  solicitor 
she  would  like  to  attest  it,  saying  that  it  ought  to  be 
attested  by  her  own  solicitor  and  proposing  Mr.  Simpson, 
but  she  said,  she  should  not  like  the  matter  to  be  known 
in  Lichfield  at  present.     I  remonstrated  with  her  on 
this  point,  saying  there  was  no  occasion  for  secrecy. 
However,  she  said  she  had  a  feeling  about  it,  and  I  gave 
way.     I  never  had  any  wish  to  conceal  this  matter  from 
Mr.  Simpson,  whom  I  considered  friendly  to  me.    The 
said  Patience  then  named  and  chose  Messrs.  CoUis  ^ 
Ure.    She  was  then  on  visiting  terms  with  Mr.  ColliSy 
and  had  known  him  for  about  three  years,  and  Messrs. 
Collis  ^  Ure  were,  at  this  very  time,  acting  as  her 
attomies  in  the  action  against  Lord  Chelmsford.    Mr. 
Ure  was,  at  that  time,  wholly  unknown  to  me  except 
by  sight.      I   believe  I  wrote   to   Mr.   Collis,  at  her 
request,  to  explain  what  was  required  to  be  done.    She 
left  London  on  the  6th  of  May,  having  appointed  to 
meet  me  at  Birmingham  on  the  10th  oi  May.    I  went 
to  Birmingham  on  the  8th  or  9th  of  May'* 

I  regret  to  say,  that  the  account  so  given  only  confirms 
the  view  I  had  previously  stated  of  the  power  which, 
at  this  time,  the  Defendant  had  over  her ;  it  seems  to 
me  to  point  out  how  difficult,  if  not  impossible,  it  would 
have  been  for  her,  even  had  she  been  so  inclined,  to 

have 
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have  extricated  herself  from  his  influence.     His  case  is,        1863. 

that  he  required  this  deed  as  a  remuneration  for  his  ser- 

vices,  that  he  first  asked  her  for  it,  that  she  consented  to 

his  request,  that  he  prepared  the  draft,  that  he  gave  the 

draft  of  it  to  her  to  read  and  consider,  that  she  did  so, 

and  returned  it   after  several  days,  approving  of  the 

draft,  that  he  appointed  to  meet  her  at  Birmingham  on 

the  10th  of  Mat/f  at  the  office  of  Mr.  CoUis^  to  execute 

the  deed  itself.     I  shall  presently  have  to  consider  the 

second  contention  of  Mr.  Kennedy,  whether  the  deed 

can  be  supported  on  the  ground  of  consideration;  but 

in  the  view  I  am  now   taking  of  it,  viz.,  as  a  mere 

voluntary  gift,  it  is  impossible  not  to  see  that,  in  the 

position  in  which  they  then  stood  to  each  other,  it  was 

not  morally  in  the  power  of  the  Plaintiff  to  resist  the 

Defendant's  request  for  this  deed.     Every   letter  she 

writes,  every  statement  he  makes,  shew,  to  my  mind, 

more  and  more  distinctly  how  completely,  at  this  time, 

his  influence  was  riveted  upon  her. 

Accordingly,  on  the  10th  of  May,  she  was  faithful  to 
her  appointment ;  she  went  to  Mr.  Collis's  office,  where 
she  found  the  deed  ready  engrossed  under  the  in- 
struction of  Mr.  Kennedy  previously  given  to  him,  and 
she  remained  a  long  time  with  Mr.  Collis  alone,  and 
when  Mr.  Kennedy  returned,  he  found  the  deed  duly 
executed,  thereupon  the  Plaintiff  and  Defendant  went 
away  together  to  her  house  at  Swinfen. 

I  do  not  think  it  necessary  to  go  through  the  evidence, 
in  detail,  of  Mr.  Collis  and  Mr.  Ure;  it  is  plainly  shewn, 
by  that  evidence,  that  the  deed  was  read  over  and  ex- 
plained  to  her  by  Mr.  Collis,  and,  subject  to  an  ob- 
servation I  shall  presently  have  to  make  on  the  effect 
of  the  deed  not  apparent  on  the  face  of  it,  it  is  clearly 
proved  that  she  understood  it ;  indeed,  I  do  not  under- 

TOL.  xxxiTi — I.  L  stand 
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1863.  stand  that  this  is  disputed  on  the  part  of  the  Plaintiff. 
But  this  is  not  sufficient  to  support  the  transaction. 
A  father  may  obtain  from  his  child  the  grant  of  her 
whole  estate,  the  child  may  perfectly  understand  what 
she  is  about,  but  this  will  not  enable  the  father  to  hold 
the  property  and  turn  his  son  or  his  daughter  penniless 
on  the  world.  The  influence  so  possessed,  and  however 
acquired,  must  not  be  exercised  for  the  benefit  of  the 
person  possessing  it,  and  this  principle  is  established 
in  Hugenin  v.  Baseley  (a),  and  in  many  of  the  other 
numerous  cases  on  the  subject.  In  whatever  way  the 
influence  over  the  Plaintiff  was  acquired  by  the  De- 
fendant, the  extent  of  it  appears  from  his  assertions  and 
suggestions;  he  possessed  it  at  this  time  and  it  was 
exerted  by  him,  in  this  instance  at  least,  exclusively  for 
his  own  advantage. 

But  this  is  not  all,  it  is  certain  that,  in  one  very 
material  respect,  the  Plaintiff  did  not  understand  the 
effect  of  the  deed,  and  that  it  was  not  explained  to  her, 
and,  indeed,  this  effect  of  the  deed  does  not  appear  to 
have  been  understood,  or  at  least  it  was  not  present  to 
the  mind  of  either  Mr.  Kennedy  or  Mr.  Collis^  and  cer- 
tainly not  to  Mrs.  Swinfen,  and  yet  the  effect  is  a  very 
material  one, — when  she  executed  the  deed  she,  and  not 
only  she,  but  Mr.  Kennedy  and  Mr.  CoZ/ts,  thought 
that  during  her  life  she  was  to  enjoy  the  estate  as  she 
had  hitherto  done,  that  she  might  grant  leases,  cut  trees, 
open  mines  and  quarries,  pull  down  cottages,  and  the 
like.  But  this  deed,  incidentally,  takes  away  from  her 
all  this  power.  The  consequence  is  this:— that  if  I 
were  to  uphold  the  deed,  the  Defendant  could  come  for 
an  injunction  to  restrain  the  Plaintiff  from  performing 
any  one  of  those  acts  on  the  first  intimation  of  her  in- 
tention 
(a)  14  Ves.  273. 
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tention  to  do  so ;  and  with  the  present  feelings  between  1863. 
these  parties,  but  a  very  short  time  would  probably 
elapse  before  such  an  application  would  be  made.  The 
Defendant  admits  that  this  circumstance  was  not  ex- 
plained to  her,  and  simply  because,  as  he  states,  no  one 
thought  of  it,  and  he  suggests  that  the  deed  might  be 
reformed  for  this  purpose,  but  in  voluntary  deeds  this  is 
impossible ;  if  the  deed  do  not  express  the  intention  of 
the  grantor,  the  grantor  may  make  a  fresh  deed,  and, 
with  the  assent  of  the  grantee,  cancel  the  old  one,  but 
this  Court  cannot  compel  a  grantor  to  alter  the  grant, 
and  if  the  grantor  contests  it,  the  deed  must  stand  or 
fall  in  its  actual  condition  without  alteration. 

I  find  it  difficult  to  explain  the  transaction  which 
immediately  followed,  when  Mr.  Kennedy^  at  Mrs.  Sunn^ 
fens  request,  prepared  a  will  for  her  exactly  as  if  no 
such  deed  had  ever  been  executed.  I  am  confident  that 
she  understood  the  deed  to  the  extent  and  in  the  qualified 
way  in  which  it  was  explained  to  her,  and,  therefore, 
she  must  have  understood  that  the  deed,  if  acted  upon, 
would  have  made  any  such  will  inoperative  when  she 
executed  it,  and  why  Mr.  Kennedy^  at  her  request, 
prepared  it,  I  cannot  discover.  It  is  possible  that  she 
may  have  supposed  that  the  Defendant  would  not  en- 
force the  deed,  but  that  she  would  still  have  the  power 
over  the  estate  as  if  the  deed  had  not  been  executed, 
but  whether  these,  or  what  other  feelings  were  present 
to  her  mind  at  this  time,  I  am  unable  to  ascertain ;  still, 
this  is  clear,  that  at  that  time  she  thought,  and  that  the 
Defendant  allowed  her  to  think,  that  she  could  dispose 
of  the  estate  by  will.  The  possible  explanation  of  this 
part  of  the  transaction,  which  I  have  suggested,  may 
perhaps  derive  strength  from  the  fact,  that  Mr.  Kennedy^ 
since  the  execution  of  the  deed,  has,  as  he  states,  thrice 
offered  to  return  it,  and  that  she  has  thrice  refused  to 
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1863.  accept  it.  Mr.  Kennedy,  iii  argument,  lays  great  stress 
on  this  circumstance,  and  says,  .that  the  gift  has  beeo 
made  to  him  three  times  over,  but,  in  my  opinion,  this 
circumstance  will  not  assist  his  case,  it  is  clear  that  bis 
influence  over  her  mind  continued  afler  the  execution 
of  the  instrument,  the  letters,  and  all  the  evidence,  shew 
it,  in  Fact,  it  continued  until  she  determined  to  marry 
her  present  husband,  and  intimated  that  intention  to  the 
Defendant.  The  same  motives  and  influence  which 
induced  her  to  execute  the  deed,  would  naturally  induce 
her  not  to  take  it  back.  If  the  offer  to  return  the  deed 
had  been  made  after,  or  shortly  before  the  filing  of  this 
bill,  it  is  obvious  that  the  ofler  would  not  have  been 
refused,  and  little  stress  can  properly  be  laid  on  the 
fact  of  an  ofler  being  made  which  it  is  reasonably 
certain  will  not  be  accepted. 

Mr.  Kennedy  argues  strenuously,  that  the  relation  of 
advocate  and  client  did  not  exist  at  the  moment  of  time 
when  this  deed  was  executed,  for  that  she  was  not 
engaged  in  litigation.  But  this  Court  does  not  proceed 
on  the  mere  technicality  of  the  existence  of  such  a 
relation  at  that  moment,  if  the  fact  were  so,  but  upon 
the  proof  of  the  degree  of  influence  existing  at  the  time, 
which,  in  the  present  case,  is  established  conclusively, 
and  also  that  it  arose  from  the  relation  of  confidential 
adviser  and  counsel  previously  existing  and  subsequently 
continued,  and  which  enabled  the  Defendant  to  exert 
over  the  mind  of  the  grantor  a  power  suSicient  to  obtain 
the  deed. 

Treating  it  then  simply  as  a  mere  voluntary  instru- 
ment, I  am  of  opinion  that  the  transaction  cannot  be 
maintained  and  that  the  deed  cannot  stand. 

I  come  now  to  the  second  part  of  Mr.  Kennedys 
argument,  and  I  have  to  consider,  whether  the  deed 

can 
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can  be  supported  on  any  grounds,  other  than  as  a  mere        1863. 
voluntary  gift  of  the  dpnor. 

The  way  in  which  Mr.  Kennedy  puts  this  part  of  his 
argument  is  twofold.  First,  he  says  he  had  a  contract 
for  the  deed  or  its  equivalent,  which  must  be  supported 
in  equity,  or  if  not,  then,  secondly,  he  says,  that  there 
existed  a  moral  obligation  sufficient  to  support  the 
deed,  which  was  given  fairly  and  equitably  in  per- 
formance of  that  obligation.  With  respect  to  the  first 
of  these  grounds,  it  is  in  substance  disposed  of  by  the 
decision  in  the  Court  of  Common  Pleas  in  Kennedy  v. 
Broun  {a),  Mr.  Kennedy ^  in  his  affidavits,  states  that 
the  Plaintiff  repeatedly  promised  to  give  him  20,000Z. 
for  his  services,  and  he  refers  to  various  occasions  when 
she  uttered  these,  or  similar  expressions,  viz.,  '^  Your 
20,000/.  is  safe."  No  contract,  in  the  proper  sense  of 
that  word,  is  even  alleged  by  the  Defendant,  but  it  was 
in  respect  of  this  species  of  promise  that  he  brought  his 
action  and  obtained  a  verdict  at  Warwick  for  20,000/. 
against  the  Plaintiff.  The  Court  of  Common  Pleas  has 
held  that  such  promises,  if  established,  constitute  no 
obligation  on  which  an  action  could  be  maintained.  I 
therefore  abstain  from  going  more  at  large  into  that 
part  of  the  subject.  If  I  dissented  from  it,  I  dhould  be 
bound  by  that  decision,  but  in  every  word  of  the  able 
judgment  delivered  on  that  occasion  I  concur.  It  is 
strictly  applicable  to  the  case  before  me,  so  far  as  it 
depends  on  contract  or  promises,  the  only  difference 
being,  in  that  case,  a  promise  to  pay  20,000/.,  and  in 
this,  a  deed  in  performance  of  such  a  promise  con- 
veying a  reversion  worth  20,000/.  As  a  contract,  it 
cannot  be  supported,  and  if  the  deed  of  the  10th  of  May, 
1859,  be  but  substituted  for  the  words,   verdict  for 

20,000/., 
(a)  13  C.  B.  JR«p.  (N.&)67?. 
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1863.  20,000/.,  in  a  passage  from  the  judgment  of  the  Chief 
Justice,  which  I  am  about  to  read,  the  observation  of  the 
learned  Judge  will  apply  accurately  to  the  present  case. 

The  Lord  Chief  Justice  points  out  strongly  the 
injurious  consequences  which  would  follow  from  such  a 
contract,  could  it  be  maintained.  ''The  facts  of  the 
present  case,"  observes  his  Lordship,  "  forcibly  shew 
some  of  the  evils  which  would  attend  both  on  the  advo- 
cate  and  on  the  client  if  the  hiring  of  a  counsel  were 
made  binding.  In  this  case,  the  advocate,  by  disclosing 
words  of  intimate  confidence,  which  passed  in  momeots 
of  helpless  anxiety,  has  raised  the  phantom  of  a  con- 
tract for  a  sum  of  monstrous  amount ;  and  of  this  we 
hope  we  may  say,  that  there  is  no  one  in  the  profession 
of  the  Plaintiff  who  would  be  willing  to  accept  from 
him  this  verdict  for  20,000/.  as  a  gia  (a)." 

I  say  I  hope  and  believe  there  is  no  one  in  the  pro- 
fession who  would  be  willing  to  accept  from  the 
Defendant  the  gift  of  the  reversion  of  the  Swinfen 
estates  as  a  gift. 

The  transaction  then  cannot  be  supported  on  the 
ground  of  contract,  and  if  the  transaction  cannot  be 
supported  on  the  ground  of  contract,  how  can  it  be 
supported  on  the  ground  of  a  moral  obligation,  the  fair 
and  equitable  performance  of  which  required  this  deed 
to  be  given. 

The  facts  supposed  to  raise  this  moral  obligation  are 
the  following: — A  gentleman  of  knowledge  and  ability 
in  bis  profession  becomes  acquainted  with  a  lady  in- 
volved in  a  very  peculiar  and  intricate  mass  of  litigation, 
engrossing  a  large  amount  of  public  interest  She 
consults  him  on  the  subject,  he  gives  her  advice,  she  is 

struck 
(a)  13  C.  B.  Rq>,  {N.  S.)  736. 
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struck  with  bis  views  and  requests  him  to  see  her  soli- 
citor,  and  to  act  as  her  counsel.  He  consents,  he  refuses 
to  take  any  fees  from  her,  and  he  ably  conducts  the 
litigation  to  a  successful  result.  What  moral  claim  do  K»»»«dt, 
these  facts  give  him  upon  her?  I  am  unable  to  see 
any.  If  he  pleased,  he  might  have  required  to  be 
paid  as  other  advocates  are  paid ;  he  preferred  to  act 
gratuitously.  What  was  his  motive  for  so  doing  ?  Did 
he  do  80  from  motives  of  friendship,  or  because  he 
thought,  that  by  so  doing,  he  should  ultimately  obtain 
a  larger  remuneration  than  if  he  had  consented  to  take 
fees  in  the  ordinary  manner?  If  he  acted  purely  from 
motives  of  friendship,  then  his  services  and  sacrifices 
are  repaid  by  friendship,  and  it  is  a  violation  of  that 
friendship  to  make  it  the  cover  to  obtain  a  larger 
reward  than  be  would  have  obtained  if  he  had  been 
paid  in  the  ordinary  mode  of  remunerating  counsel. 
But  in  neither  case  does  any  moral  obligation  rest  with 
the  client  to  remunerate  the  advocate  in  any  other  than 
the  ordinary  way.  If  he  acted  from  motives  of  friend- 
ship, be  is  repaid  by  the  regard  and  friendship  of  his 
client ;  if  he  acted  from  the  desire  for  money  then  he  is 
entitled  to  be  paid  as  other  advocates  are  paid^  but  he 
cannot,  in  a  Court  of  Equity,  make  that  friendship  the 
means  of  obtaining  from  his  client  lucrative  advantages 
far  exceeding  what  any  man  in  the  character  of  counsel 
could  be  entitled  to,  whatever  might  have  been  his 
services  or  his  sacrifices. 

But  another  view  is  wholly  passed  over  by  Mr.  Ken- 
nedy;  in  no  case,  not  even  when  the  counsel  acta 
gratuitously  for  his  client  as  a  friend,  can  the  obligation 
be  considered  as  resting  all  on  one  side.  It  is  no  slight 
advantage  to  a  gentleman,  toiling  up  the  arduous  path 
of  the  profession  of  the  law,  to  obtain  the  distinction  of 
conducting  to  a  successful  termination  a  long  and  intri- 
cate 
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1863.  cate  litigation  of  great  public  interest,  which  attracts 
the  attention  of  the  public,  and  turns  upon  him  the  eyes 
of  the  profession.  This  distinction  Mr.  Kennedy  ob- 
tained,  and  he  did  so  by  means  of  the  Plaintiff's  aid; 
it  requires  no  great  amount  of  foresight  to  predict,  that 
this  distinction  would  have  rapidly  raised  him  to  the 
eminence  in  the  profession  which  his  knowledge  and 
abilities  entitled  him  to  fill,  had  it  not  been  for  the 
unfortunate  and  ill-advised  course  he  has  latterly  thought 
fit  to  pursue. 

Mr.  Kennedy  began  his  long  and  elaborate  address  to 
the  Court  with  the  expression  of  satisfaction  that  he 
should  now  have,  which  he  had  never  had  before,  aa 
opportunity  of  fully  stating  and  explaining  his  whole 
case  from  the  beginning  to  the  end.  To  this  I  have 
listened  attentively,  but  I  have  been  both  surprised  and 
grieved  at  the  mode  in  which  he  has  done  so,  and  at  the 
tone  with  which  he  has  thought  himself  justified  in 
treating  his  opponent  in  this  case,  and  he  has  compelled 
me  to  allude  to  a  circumstance  in  his  defence,  which  I 
do  with  reluctance  and  pain.  He  has  more  than  once 
insinuated,  that  the  friendship  between  himself  and  the 
Plaintiff  assumed  a  warmer  aspect  than  that  of  mere 
gratitude,  and  he  has  dwelt  elaborately  on  such  pas- 
sages in  her  letters  as  seemed  to  him  to  assist  his  argu- 
ment in  that  respect  In  his  address,  he  boasted  that, 
by  reason  of  the  intimate  knowledge  he  acquired  of  this 
lady,  in  his  private  relations  with  her,  he  was  able  to  do 
what  the  Lord  Chief  Justice  of  £;tyZanc?,  when  at  the  Bar, 
had  failed  to  do,  and,  to  use  his  own  expression,  *'  that 
he  was  able  to  make  her  stand  at  Warwick  a  spectacle 
of  scorn  and  derision  to  the  whole  Court."  Whether 
such  insinuations  are  or  are  not  founded  in  fact,  it  is  not 
my  province  to  inquire.  If  they  are  true,  I  should  have 
supposed  that  a  sense  of  honour  and  consideration  for 

any 


Broun 

V, 


CASES  IN  CHANCERY. 

any  lady  so  circurastanced  would  have  induced  bim  to 

abstain  from  any  such  allusion,  the  more  so,  as  they 

can  only  be  prejudicial  to  his  case,  which  rests  on  the 

absence  of  his  possessing  any  undue  influence  over  her.     Kenkbdy. 

If  the  imputation  be  true,  it  proves  how  completely  she 

was  in  his  power;  if  it  be  untrue,  I  cannot  venture  to 

permit  myself  to  express  my  opinion  respecting  such 

insinuations. 

This,  however,  is  certain,  that  from  the  moment  she 
informed  him  of  her  intention  to  marry  a  second  hus- 
band, his  conduct  towards  her  has  been  marked  with 
the  most  vehement  animosity,  and  he  now  seems  sur- 
prised, and  in  his  address  complains,  that  this  has  been 
met  with  a  similar  return  of  corresponding  animosity  on 
her  part,  and  he  complains,  that  instantly  on  the  deci- 
sion in  her  favour  by  the  Court  of  Common  Pleas,  she 
exacted  the  payment  of  the  costs  of  the  action  within 
four  days,  by  the  exercise,  or  by  the  threat  of  every 
form  of  execution  which  the  law  allows,  and  he  then 
asks,  '*  Whether  it  is  likely  that  he  should  have  pos- 
sessed any  influence  over  a  person  actuated  by  such 
motives,  and  imbued  with  such  feelings  towards  him." 
But  Mr.  Kennedy  should  remember,  that  when  former 
friends  become  enemies,  the  intensity  of  their  mutual 
hostility  is  usually  proportioned  to  and  measured  by  the 
depth  of  their  former  friendship ;  and  the  question  before 
me  is,  not  what  are  the  feelings  of  the  Plaintiff  now,  or 
what  they  were  towards  him  after  the  trial  at  Warwick, 
but  what  they  were  in  April  and  May,  1869,  when  he 
obtained  from  her  the  execution  of  this  deed. 

Afler  listening  to  Mr.  Kennedys  long  and  elaborate 
speech,  and  after  reading  and  considering  the  evidence, 
I  have  arrived  at  the  conclusion,  that  the  Defendant 
possessed  a  great  and  overpowering  influence  over  the 

mind 
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mind  of  the  Plaintiff  at  that  time,  and  that  he  exerted 
that  influence  to  obtain  from  her  this  deed.  I  am  also 
of  opinion  that  the  deed  cannot  be  supported  on  any 
ground  of  contract  or  of  promise ;  and  that  it  cannot  be 
supported  on  any  ground,  to  the  effect,  that  it  was 
made  in  the  due  performance  of  any  moral  obligation. 


My  decree  therefore  is,  that  the  deed  must  be  de- 
livered up  to  be  cancelled,  Mr.  Kennedy  must  reconvey 
the  reversion,  and  he  must  pay  the  costs  of  this  suit 

NoTE.^— Affirmed  by  the  Lords  Justices,  29  Jantutfy,  1864. 


July  22,  31. 

Sale  by  a  re- 
tired solicitor 
to  bis  agent  of 
property  at  a 


DALLY  V.  WONHAM. 


rilHIS  was  a  suit  to  set  aside  a  purchase  of  some  pro- 

■*■      perty  by  an  agent.    The  property  consisted  of 

a  piece  of  land  fronting  the  sea  at  JBognor,  with  nine 

hadTeenV*^   wooden  cottages  thereon,  and  a  pew  in  Bognar  chapeL 

posed  and 

pressed  by  the 

vendor  and  At  the  time  of  the  purchase,  which  took  place  on  the 

vrithoutany  26th  of  July^  1861,  the  property  was  thus  situated: — 
^"^H-jonor  it  was  settled  on  the  Plaintiff,  Mrs.  Dally,  for  her 
aside,' it  ap-  separate  use  for  life,  and  subject  thereto,  her  husband, 
Court°^that*th^^  ^^'  -D«Wy>  was  entitled  to  the  reversion  in  fee  simple; 
consideration    but  the  Plaintiff's  interest  in  the  property  seemed  to 

nuit30  wliis  in-  ^^^^  h^BW  unknown  to  any  one,  including  herself. 
adequate,  tbat 

the  vendor,  ]\Ir, 

who  had  not 
seen  the  pro- 
perty for  twenty  years,  was  ignorant  of  its  value,  and  that  the  vendor  was  known  to 
be  in  a  precarious  state  of  health. 

The  absolute  interest  in  some  freeholds  belonging  to  a  wife  for  life,  with  remainder 
to  her  husband  in  fee,  was  sold  by  the  husband.  The  wife  dissenting : — HMy  that  the 
contract  could  not  stand  as  a  sale  of  the  reversion  fit  an  apportioned  prioe. 
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Mr.  Dally  had  long  acted  as  a  solicitor  in  England,  1863. 
but,  from  ill-health  and  reduced  means,  he  had  gone  to 
Guernsey,  to  reside  there  with  his  wife.  He  had  not 
seen  the  property  for  twenty  years,  and  during  the  whole 
of  that  time  the  Defendant,  Mr.  Wonham,  who  was  a 
builder  and  house-agent  at  Bognor,  had  acted  as  Mr. 
JDalhjs  agent,  he  had  received  the  rents,  repaired  the 
buildings,  which  were  wooden  cottages,  with  slate  roofs, 
part  of  which  was  let  out  to  the  coast  guard,  and  all  of 
which  were  constantly  requiring  repairs.  Several  offers 
had  been  made  to  purchase  the  premises,  but  they  had 
gone  off,  and  in  January,  1861,  Mr.  Dally  suggested 
that  Mr.  Wonham  should  become  the  purchaser.  This 
led  to  a  correspondence,  in  which  Mr.  Dally  expressed 
great  anxiety  that  Mr.  Wonham  should  purchase  the 
property.  It  was  ultimately  arranged  between  them, 
that  Mr.  V/onham  should  become  the  purchaser,  in  con- 
sideration of  an  annuity  of  40Z.  per  annum,  payable 
quarterly,  during  the  lives  of  Mr.  Dally  and  his  wife 
and  the  life  of  the  survivor  of  them,  their  ages  being 
respectively  sixty-two  and  forty-nine.  This  annuity  was 
to  be  secured  by  the  bond  and  personal  security  of  the 
Defendant,  and  not  by  any  charge  on  the  property. 

On  the  26th  July,  1861,  Mr.  Dally  conveyed  the 
premises  in  question  to  Mr.  Wonham  in  fee,  nominally 
in  consideration  of  600/.,  but  this  was  not  really  paid, 
the  only  consideration  being,  the  bond  of  Mr.  Wonham 
in  the  principal  sum  of  600Z.,  conditioned  to  be  void  on 
due  payment  of  the  life  annuity  of  40Z. 

The  Plaintiff  was  no  party  to  the  deed,  nor  did  she, 
ia  any  way,  concur  in  the  sale,  although  she  was  cogni- 
zant of  it ;  in  iact,  she  appeared  to  have  been  ignorant 
of  her  title  in  it,  of  which  the  Defendant  was  also  igno- 
rant.   Her  husband,  if  he  knew  it,  had  forgotten  it, 

and 
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1863.       A^d  acted  throughout   as  the   absolute  owner  of  the 
property. 

• 

It  was  clearly  proved,  that  Mr.  Dally  had  been  very 
anxious  to  complete  the  transaction,  and  that  though  he 
at  first  required  a  sum  to  be  paid  to  him,  by  way  of 
premium  or  in  addition  to  the  annuity,  he  abandoned 
this,  and  was  very  desirous  to  complete  the  transaction 
as  it  stood.  He  pressed  the  Defendant  to  complete  the 
purchase  and  himself  prepared  the  deed,  which  he  sent 
over  to  the  Defendant's  solicitor  to  engross  and  to  get 
it  executed,  and  he  executed  it  himself  without  any 
compulsion  or  persuasion. 

Mr.  Dally  died  in  Aprils  1862,  having  previously 
made  a  will,  by  which  he  gave  all  his  real  and  personal 
estate  to  his  wife. 

Mrs.  Dally  instituted  this  suit,  in  October,  1862, 
against  Mr.  Wonham.    The  bill  alleged  as  follows  : — 

''  Neither  the  sum  of  600L  mentioned  in  the  deed, 
nor  the  sum  of  600/.  mentioned  as  the  penalty  of  the 
bond,  nor  the  annuity  to  Frank  Fether  Dally  and 
his  wife,  was  at  all  equal  to  the  value  of  the  property, 
or  the  remainder  or  reversion  to  which  Frank  Fetker 
Dally  was  entitled  therein*  nor  in  any  way  a  good  or 
proper  consideration  for  the  purchase  of  the  same,  as 
the  Defendant  well  knew;  but  he  availed  himself  of 
his  situation  of  manager  and  agent  of  the  property, 
and  his  long  acquaintance  therewith,  and  the  state  of 
health  and  straitened  or  embarrassed  circumstances  in 
which  he  knew  FVank  Fether  Dally  was  at  the  time, 
to  persuade  him,  that  such  annuity  of  40/.  was  the  real 
and  full  value  of  the  same  property  or  the  estate  and 
interest  of  the  said  Frank  Fetker  Dally  therein,  and 

that 
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that  not  only  no  greater  consideration  could  be  obtained 
for  the  same,  but  also,  that  property  at  BognoTy  and 
especially  this,  was  decreasing  in  value,  and  thus  in- 
duced him  to  convey  the  property  and  the  fee  simple 
thereof  to  the  Defendant  upon  receiving  such  bond  as 
aforesaid." 

The  bill  alleged,  that  Mr.  Dally  was  ignorant  of  the 
value  of  the  property,  and  had  relied  on  the  statements 
of  the  Defendant,  as  his  manager  and  agent,  and  it  com- 
plained that  the  annuity  had  not  been  charged  on  the 
property,  but  had  been  secured  by  the  personal  security 
only  of  the  Defendant.  It  insisted  that  if  the  conveyance 
was  binding  on  Mr.  Dally ^  it  was  inoperative  as  against 
the  life  estate  of  the  Plaintiff,  and  it  prayed  that  the 
purchase  and  sale  to  the  Defendant  might  be  declared 
invalid  and  set  aside. 

With  respect  to  the  value  of  the  property,  the  fol- 
lowing appeared  to  the  Court  to  be  the  result  of  the 
evidence: — ^The  gross  annual  rent,  on  the  average  of 
eleven  years  prior  to  the  sale,  was  63/.  13^.  Qd. ;  the  net 
rental,  after  deducting  commission  to  the  Defendant  at 
bl  per  cent,  was  37/.  6*.  lOrf.  The  average,  however, 
of  the  last  four  years  a  little  exceeded  40/.,  and  in  the 
year  1860  the  net  rental  was  38/.  3s.  6d.  In  the  year 
1861,  the  net  produce  of  the  property  was  50/.  1«.  lOcf., 
and  in  the  year  1862  it  amounted  to  66/.  16«.  The 
amount  which  had  been  received  for  the  first  half  of  the 
present  year  was  33/.  8«. ;  this,  however,  the  Defendant 
said  he  had  produced  by  the  outlay  he  had  made  for  the 
improvement  of  the  premises.  There  were  various 
estimates  made  by  surveyors  on  both  sides  of  the  value 
of  the  property,  but  the  Court  said,  that  the  test  seemed 
to  be, — what  could  have  been  obtained  for  it  in  the 
market?    It  appeared  also  that,  had  it  not  been  for  the 

claim 
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claim  of  the  Plaintiff,  the  Defendant  would  have  been 
able  to  sell  the  property  for  950/.,  and  a  contract  to 
that  effect  had  been  entered  into,  which,  in  consequence 
of  this  suit,  was  abandoned.  The  pew  in  the  church 
was  valued  at  5L  by  one  side  and  507.  by  the  other. 

The  cause  now  came  on  for  hearing. 

Mr.  Selwyn,  Mr.  Jessell  and  Mr.  Roberts^   for  the 
Plaintiff. 

Mr.  Southgate  and  Mr.  Babington  for  the  Defendant. 
Mr.  Selwyn  in  reply. 


The  Master  of  the  Roi^ls. 

July  31.  This  is  a  suit  to  set  aside  a  purchase  of  certain  pro- 

perty at  BognoTy  obtained  from  the  husband  of  the 
Piaintiff,  who  died  shortly  afterwards.  The  purchase 
was  made  by  the  Defendant,  who  had  been  for  many 
years  the  agent  and  receiver  of  the  vendor.— [His  Honor 
stated  the  circumstances  of  the  case  and  the  facts  as  to 
the  value  of  the  property,  and  proceeded :] — It  seems  to 
me  obvious,  that  the  price  given  for  this  purchase  was 
grossly  inadequate ;  in  fact,  the  Defendant  obtained  the 
property  on  payment  of  an  annuity,  which  the  annuftl 
rents  were  and  are  more  than  suflScient  to  discharge; 
and  which  annuity  was  practically  only  to  last  during 
the  life  of  the  Plaintiff,  for  the  husband  was  known  \o 
be  in  a  very  precarious  state  of  health,  a  circumstance 
frequently  referred  to  in  his  correspondence^  and  he  io 
fact  died  within  a  year  after  the  transaction. 

It  is,  however,  clearly  proved,  that  the  husband  was 

very 
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very  anxious  to  complete  the  transaction,  and  that^  1863. 
thoagh  he  at  first  requirlo  a  sum  to  be  paid  to  him  by 
way  of  premium  or  in  addition  to  the  annuity,  he 
abandoned  this,  and  was  very  desirous  to  complete  the 
transaction  as  it  stands.  He  pressed  the  Defendant  to 
complete  the  purchase,  and  prepared  the  deed  himself, 
and  he  sent  it  over  to  the  Defendant's  solicitor  to 
engross  and  to  get  it  executed,  and  be  executed  it  him- 
self without  compulsion  or  persuasion. 

These  are  strong  facts  in  favour  of  the  Defendant ; 
bat  notwithstanding  they  are  proved,  still,  having  regard 
to  the  circumstance,  that  the  agent  was  residing  on  the 
spot,  that  he  had  done  so  for  twenty  years  previously, 
and  that  he  perfectly  well  kneW  the  value  of  the  pro* 
perty,  which  the  vendor  did  not,  for  he  had  not  seen  it 
for  twenty  years,  I  should  have  been  of  opinion  that  the 
transaction  could  not  have  been  maintained,  unless  the 
agent  had  told  him  the  real  value  of  the  proj)erty  and 
what  it  might  have  been  sold  for.  If,  for  instance,  he 
bad  said  to  him,  "  Though  I  will  not  give  it,  still  you 
may  sell  this  property  for  900L  or  upwards*'  (a  price 
which  in  my  way  of  regarding  it  would  have  been  far 
more  valuable  to  the  vendor),  and  if,  after  this,  the 
vendor  had  insisted  on  the  Defendant  taking  the  pro- 
perty for  the  payment  of  this  annuity,  it  might  have 
been  supported,  partly  on  the  ground  of  bounty  towards 
the  Defendant,  which  indeed  some  expression  in  one  or 
two  of  the  husband's  letters  would  seem  to  support. 
But  it  is  I  think  clear,  that  the  husband  did  not  know 
the  value  of  the  property,  or  what  it  would  fetch  if  offered 
for  sale,  and  that  the  Defendant,  from  his  position,  must 
be  taken  to  have  been  cognizant  of  these  facts. 

I  think,  therefore,  that  this  sale  could  not  have  been 

supported. 
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1863.  supported,  even  if  the  husband  had  possessed  the  ab- 
solute interest  in  the  properly;  but  he  had  not,  and 
this  circumstance  makes  this  case  very  peculiar. 


Dally 

V, 
WONHAM, 


The  firAt  life  estate  was  vested  in  the  wife  for  her 
separate  use,  and  this  the  husband  could  not  sell,  al- 
though it  is  obvious,  as  I  have  already  stated,  that 
all  parties  believed  that  he  had  the  fee  simple  in  it, 
and  could  sell  it  as  he  thought  fit.  When  this  was 
pointed  out  to  the  Defendant  and  his  legal  adviser, 
afler  the  bill  was  filed,  this  proposal  was  made:— 
viz.,  that  the  Plaintiff  should  enjoy  the  property  for  her 
life,  and  that  the  Defendant  should  have  the  reversion. 
This,  as  might  be  expected,  was  rejected  by  the  Plaintiff, 
who  made  the  counter  proposal,  as  little  likely  to  be 
accepted,  that  she  should  take  the  rents  for  her  life,  and 
that  the  Defendant  should,  in  addition  to  the  rents  she 
received,  pay  her  40/.  per  annum  for  the  reversion  which 
belonged  }o  her  husband. 

It  is  manifest  that  the  Plaintiff  is  entitled  to  be  put 
in  the  possession  of  the  rents  of  the  property  for  her  life, 
and  the  question  is,  what  is  to  be  done  with  the  rever- 
sion afier  her  decease,  and  how  the  deed  and  arrange- 
ment between  her  husband  and  the  Defendant  affects 
this  reversion  ?  If  the  whole  transaction  be  set  aside, 
then  the  Plaintiff  is  entitled  in  fee  simple,  as  she  is  the 
sole  devisee  under  her  husband's  will;  and  if  the  re- 
version was  his  to  dispose  of,  it  passed  at  his  death  to 
her  absolutely,  and  her  life  estate  in  it  would  merge. 

In  order  to  consider  how  the  matter  stands  in  this 
respect,  I  have  thought  it  useful  to  consider  how  the 
matter  would  stand  if  the  husband  were  now  alive,  and 
the  wife  had  enforced  her  right  and  had  taken  posses- 
sion 
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sion  of  thcproperty,  and  if  she  were  now  in  receipt  of  1863. 
the  rents  for  her  separate  use,  and  insisted  on  her  right, 
and  to  continue  so  during  her  life ;  what,  in  that  case, 
would  be  the  rights  and  corresponding  obligations  be- 
tween the  husband  of  the  Plaintiff,  on  the  one  hand, 
and  the  Defendant  on  the  other  7  It  is  clear  that  the 
husband,  if  he  resorted  to  this  Court  to  enforce  the 
arrangement,  could  not  compel  the  Defendant  to  pay 
the  annuity  of  40/.,  which  was  given  solely  in  conside- 
ration of  the  Defendant  obtaining  immediate  possessioa 
of  the  estates.  On  the  other  hand,  I  am  equally  clear, 
that  the  Defendant  could  not  insist  on  his  right  to  keep 
the  conveyance  of  the  husband's  inheritance  in  fee  simple 
in  the  lands,  without  paying  anything  whatever  for  it. 
It  is  plain  that  it  was  not  intended  to  be  a  gift,  and  if  it 
be  a  purchase,  there  must  be  some  consideration  paid 
for  it.  If  it  rested  in  contract,  it  is  clear  that  the  hus- 
band could  not  maintain  a  bill  for  the  specific  perform- 
ance of  such  a  contract,  when  he  could  not  give  the 
thing  intended  to  be  bought  It  is  equally  clear,  that 
the  Defendant,  if  he  pleased,  might  take  the  reversion, 
which  was  all  the  husband  had  to  convey,  on  paying 
the  consideration  he  had  offered  for  the  whole  estate  in 
possession.  But  I  doubt  whether  the  Defendant  could 
have  maintained  a  suit  for  the  purchase  of  the  reversion 
on  the  footing  of  making  such  a  deduction  from  the 
purchase-money  (that  is,  from  the  40Z.  per  annum)  as 
the  Court  might  think  properly  apportionable  to  that 
interest  in  the  property.  It  would,  in  fact,  in  making  a 
decree  to  that  effect,  be  making  a  new  and  totally  dif- 
ferent contract  between  these  parties.  The  husband 
might  naturally  and  reasonably  say, ''  I  thought  I  had 
the  fee  simple,  and  that  I  intended  to  sell  and  nothing 
else,  and  I  object  to  being  compelled  to  sell  the  rever- 
sion for  the  proportion  of  the  annuity  of  40t,  nor  can  I 
properly  be  compelled  to  complete,  with  an  abatement 
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of  the  purchase-moneyi  a  contract  which|  if  I  had 
known  of  my  wife's  estate,  I  should  never  have  entered 
into."  But  if  the  Court  could  not  have  done  this  during 
the  life  of  the  husband,  aa  little  can  it  do  this  after  bis 
death,  against  his  real  or  his  legal  personal  represea- 
tatives. 

Even  where  sales  of  reversion  have  been  completed, 
this  Court  has  frequently  set  them  aside  on  slight  proof 
of  undervalue,  and  it  could  not  convert  a  contract  for 
sale  of  the  entirety  into  a  contract  for  sale  of  a  rever- 
sion, and  then  compel  the  specific  performance  of  it,  in 
terms,  which,  if  it  had  been  actually  carried  into  effect 
between  the  parties  themselves,  this  Court  would  pro- 
bably  have  afterwards  set  aside  on  proof  of  the  under- 
value. Assuming  this  Court,  in  such  a  case,  to  act  on 
the  principle  on  which  it  has  thought  fit  to  deal  with 
the  sales  and  purchases  of  such  species  of  properly, 
and  if,  in  order  to  avoid  this  defect,  the  Court  were  to 
attempt  to  fix  the  value  of  the  reversion,  by  estimate  or 
by  evidence,  such  a  proceeding  would  be  still  more  at 
variance  with  the  rules  of  the  Court,  and  would  be  to 
compel  one  man  and  the  representatives  of  another  man 
to  enter  into  a  contract  for  the  purchase  of  an  interest 
in  a  property  never  intended  to  be  sold  by  the  parties 
themselves,  at  a  price  never  contemplated  by  either. 

I  have  therefore  come  to  the  conclusion,  that  the  con- 
veyance and  bond  entered  into  and  executed  by  and 
between  the  deceased,  Mr.  J)aUi/  and  the  Defendant, 
and  the  contract  on  which  they  were  founded,  are  wholly 
inoperative  and  incapable  of  taking  effect,  or  of  being 
enforced  by  this  Court,  and  that,  therefore,  these  two 
instruments  must  be  delivered  up  to  be  cancelled,  that 
the  Defendant  must  be  compelled  to  reconvey  the 
estate,  that  the  Plaintiff  must  be  put  into  possession  of 

the 
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the  rents  and  profits  of  the  estate,  and  that  an  account  1863. 
must  be  taken  of  the  rents  and  profits  of  the  estate 
received  by  the  Defendant,  or  by  his  order  or  for  his 
use,  since  the  27lh  of  Julyy  1861,  and  that,  in  taking 
such  account,  he  must  be  allowed  all  sums  of  money 
properly  expended  by  him  in  the  repairs  or  lasting  im- 
provements of  the  property,  and  that  he  must  also  be 
allowed  all  sums  paid  by  him  in  respect  of  the  annuity. 
He  must  also  pay  the  costs  of  the  suit. 


Rfi  RICHARD  ARNOLD'S  ESTATE. 

My  24,  31. 
J^ICHARD  ARNOLD,  by  his  will  dated  in  1801,  In  the  wiU  of 
devised  to  trustees  "all  that  his  undivided  moiety  died'inTscH  ^ 
or  full  half  part,  the  whole  into  two  equal  parts  to  be  he  devised  real 
divided,  of  and  in  his  closes  or  ground  enclosed  and  daughter  for 

meadows,  with  the  appurtenances,  situate"  in  Liebnam.  ^^^^\  ^**  ^^' 
^^  ,    '  '  mainder  to  her 

and  the  impropriate  tithes  arising  out  of  the  said  pre-  sons  succes- 

mises,  and  another  undivided  moiety  of  meadow  ground  "Jth^pemain- 

in  JMarsion,  upon  trust  to  pay  20Z.  a  year  to  his  wife  for  der  to  her 

life,  and  to  apply  the  residue  of  the  rents  as  follows : —  tenants  in  com- 
mon [without 
''  To  and  for  the  sole  and  peculiar  use  and  benefit  of  words  of  limi- 

my  daughter  Mary  Arnold,  for  and  during  the  term  of  If in° defadt  of 

her  natural  life,  and  from  and  after  her  decease,  I  give  such  issue,"  to 

and  devise  my  said  moiety ,  hereditaments  and  premises  to  ^Held,  that, 

the  use  of  the  first  son  of  the  body  of  my  said  daughter  contrary  to  the 

•^  •'  °  decision  m 

Mary  lawfully  to  be  begotten,  and  to  the  heirs  of  the  Docy.  Taylor, 

body  of  such  first  son  lawfully  issuing,  and  in  default  of  l^e  dai^htere 

Such  took  for  life 
only. 

Held,  thai  a 
devise  for  life  contained  in  a  will  could  not  be  enlarged  by  a  recital  in  a  codicil  that 
suck  devise  was  in  tail. 

Devise  of  "my  moiety"  of  closes  at  L.,  Held  insufficient,  prior  to  the  last  Wills  Act, 
to  pass  the  fee. 

In  a  gift  over  on  the  death  of  A.  before  the  estate  became  vested  in  him :  the  word 
^  vested,"  Held  to  mean  vested  in  interest  and  not  vested  in  possession. 

m2 
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1863.  Buch  issue,  to  the  use  of  the  second,  third,  fourth  and 
all  and  eyery  other  the  son  and  sons  of  the  body  of  my 
said  daughter  Mary^  severally,  successively  and  in  re- 
mainder," according  to  their  seniority,  and  the  heirs  of 
their  respective  bodies ;  ^  and  in  default  of  such  issoe, 
to  the  use  of  aU  and  every  the  daughter  and  daugktenof 
the  body  of  my  said  daughter  Mary  lawfully  to  he  he- 
gotten  as  tenants  in  common  and  not  as  joint  teiumts; 
and  in  default  of  such  issue,  I  give  and  devise  the  said 
moiety  and  premises  with  the  appurtenances  unto  my 
son  John  Arthur  Arnold,  his  heirs  and  assigns  for  ever." 

The  testator,  by  his  will,  made  similar  dispontions 
of  other  estates  in  favour  of  his  daughters  Dorotkjj 
Anna,  Maria  and  Harriott  respectively,  and  their  re- 
spective children,  with  an  ultimate  limitation  to  John 
Arthur  Arnold  in  fee. 

The  testator  made  a  codicil,  dated  the  1 1th  otJum, 
1803,  which  was  in  part  as  follows  : — "Whereas  I  have, 
in  and  by  my  said  will,  given  and  devised  the  reyersioo  in 
fee  of  and  in  divers  lands,  tenements  and  hereditaments 
expectant  on  the  several  deceases  of  my  daughters 
Mary,  Dorothy,  Anna,  Maria  and  Harriott  without 
issue  of  their  respective  bodies  unto  my  said  son  John 
Arthur  Arnold,  his  heirs  and  assigns  for  ever;  and 
whereas  I  have  also,  in  and  by  my  said  will,  as  well  as 
by  this  my  said  codicil,  limited  divers  other  lands, 
tenements  and  hereditaments  (subject  to  certain  annuities 
or  rent-charges  therein  specified)  for  the  use  and  benefit 
of  my  said  son  John  Arthur  Arnold,  his  heirs  and 
assigns  until  he  attains  his  age  of  twenty-five  years, 
and  upon  his  attaining  the  said  age  of  twenty-five  years, 
then  I  have  given  and  devised  the  same  to  him,  ooy 
said  son,  his  heirs  and  assigns  for  ever :  Now  I  da 
hereby  declare  my  will  to  be,  that  in  case  my  said  son 

shall 
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shall  happen  to  depart  this  life  without  having  lawful        1863. 
issue  of  his  hody  living  at  his  decease^  and  before  the      ^^^v^^ 
said  several  estates  shall  become  vested  in  him  by  virtue     Arnold's 
of  the  said  several  limitations  aforesaid,  then  and  in  such       Estate. 
case,  I  give  and  devise  the  same  estates  (chargeable  as 
by   my  said  will  and   this  my  said  codicil  is  before 
mentioned),  and   such   of  my  said  several  daughters 
Man/,  Elizabeth,  Dorothy,  Anna,  Maria  and  Harriott 
as  shall  be  then  living,  and  the  issue  of  such  of  them 
as  shall  be  dead. 

The  testator  died  in  1804,  leaving  his  son  and  five 
daughters  surviving  him.  The  son  John  Arthur  Arnold 
attained  twenty-five,  and  died  in  1844  without  leaving 
any  issue. 

The  testator's  daughter  Mary  married  and  had  four 
children,  viz. : — Richard,  Thomas  and  the  Petitioners 
Catherine  and  Mary.  Of  these  Richard  died  in  1844 
without  leaving  any  issue,  and  Thomas  died  in  1841  a 
bachelor. 

The  testator's  daughter  Mary  died  in  1861,  having 
devised  her  estate  and  effects  to  her  two  daughters. 
They  presented  this  petition  for  payment  out  of  Court 
of  a  fund  which  represented  part  of  the  devised  lands 
taken  by  a  railway  company. 

The  Petitioners  submitted,  that  according  to  the  true 
construction  of  the  will  and  codicil,  and  in  the  events 
which  had  happened,  they  became,  upon  the  decease  of 
the  testator's  daughter  Mary,  entitled  in  possession,  in 
equal  shares  as  tenants  in  common,  for  an  estate  of 
inheritance  to  the  moiety  and  premises  comprised  in 
the  devise,  except  such  parts  thereof  as  had  been  taken 
by  the  company ;  and  that  they  became,  at  the  same 

time 
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1863.  ^^^^  ^^^  ^^^  were,  absolutely  entitled,  in  equal  sharcSi 
to  the  sum  of  545Z.  4s.  Id.  Bank  Annuities,  and  the 
dividends  accrued  due  thereon  since  the  decease  of  the 
testator's  daughter  Mary.  But  if  not,  then  that  they 
were,  by  virtue  of  the  limitations  contained  in  the  codicil, 
absolutely  entitled  to  one  equal  fourth  part  thereof,  and 
were  entitled  to  the  remaining  three  equal  fourth  parts 
thereof  as  tenants  in  common  for  their  respective  lives, 
with  cross  remainders  between  them  for  life. 

Mr.  Selwyn  and  Mr.  Cadman  Jones  in  support  of 
the  petition.  First,  the  daughters  take  as  tenants  in 
common  in  tail,  notwithstanding  there  are  no  words  of 
limitation  ;  Dae  d.  Harris  v.  Taylor  (a),  is  expressly  in 
point;  Clements  v.  Paske{b).  Secondly,  the  devise  is 
of  my  undivided  moiety,  which  is  the  same  thing  as  if 
the  testator  had  said  ''  I  devise  to  them  my  estate,"  and 
then  there  could  be  no  doubt  that  the  daughters  took 
estates  of  inheritance  without  any  words  of  limitation ; 
Doe  d.  Atkinson  v.  Fawcett  (c) ;  Montgomery  v.  Mont' 
gomery{d);  Uthwatt  v.  Bryant (e) ;  Rudall  v.  Tuchi3ii(J)f 
Wilkinson  v.  Chapman  {g).  Thirdly,  all  doubt  is  re- 
moved by  the  codicils.  There  is  clearly  an  omission  in 
copying  in  the  will,  and  the  testator  in  the  codicil  states 
what  he  thought  he  had  and  what  he  really  intended  to 
have  devised  to  his  daughters  by  bis  will.  He  recites 
that  he  had  given  the  estate  over  to  his  son  on  the  deaths 
of  his  daughters  **  without  issue  of  their  respective 
bodies."  This  must  be  imported  into  the  will,  and 
would  give  them  an  estate  tail.  Besides,  he  gives  over 
the  estates  to  them  if  the  son  died  before  the  estates 
became  '^  vested**  in  him ;  this  meant  *^  vested  in  pos- 
session," and  the  very  event  has  happened. 

The 

(a)  10  Q.  B.  Hep.  718.  (e)  6  Taunt.  317.  \ 

(b)  3  Doug,  384.  (  f)  6  Taunt.  410. 
(r)  3  q.  a  Rep.  274.  (g)  3  Russ.  145. 
{(i)  3  Jona  ^  Lut.  47. 
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The  Master  of  the  Rolls. 

If  the  case  stood  on  tbe  will  alone,  I  should  have  had     Arnold's 
very  great  difficulty  in  coming  to  the  conclusion  con-      Estatb. 
tended   for  by  the   Petitioners;   but  the  question  is, 
whether  there  is  not  such  a  doubt  on  the  face  of  the 
will  that  it  can  be  aided  by  the  codicil. 

Mr.  Hobhouse  and  Mr.  W.  Pearson,  contrit.  There 
are  no  words  of  limitation  in  the  devise  to  the  daughters, 
and  they,  therefore,  can  only  take  life  estates.  The 
gift  over  in  default  of  ''such  issue"  means  **  issue  afore- 
said/' namely,  that  of  the  sons  of  the  daughter;  Denne 
V.  Page  (a) ;  Hay  v.  Coventry  (i) ;  Doe  d.  Liversage  v. 
Vaughan  (c) ;  Ashley  v.  Ashley  (d) ;  Bridger  v.  Ramr 

Secondly,  as  to  the  codicil,  the  recital  is  a  mere  in- 
correct statement  of  the  devise  in  the  will,  and  cannot 
affect  it,  it  is  totally  at  variance  with  it ;  £an\field  v« 
Popham  (/)  ;  Re  Smith  (g) ;  Vaughan  v.  Foakes  (A) ; 
Adams  v.  Adams  (i) ;  Jarman  on  Wills  (A) ;  Smith  v. 
Fitzgerald  (/)•  A  gift  in  a  will  can  only  be  destroyed 
by  something  equally  clear  in  tiie  codicil ;  Doe  d.  Hearle 
V.  Hicks  (m). 

Thirdly,  in  the  gift  over  in  the  codicil,  the  worct 
"  vested"  means  vested  in  interest  and  not  in  posses^ 
sion  s  Parkin  v.  Hodghinson  (»}. 

Mr. 

(o)  11  Etaty  603,  n.  (i)  1  Hare,  537. 

(ft)  3  Term  Rep,  83.  {k)  Vol.  1,  pp.  492,  495^  (3frf 

(c)  5  e.  ^  Aid.  464.  edU.) 

(d)  6  Sim.  358.  (/)  3  Vet.  4  B.  22. 

(e)  10  Hare,  320.  (m)  8  Bing.  475,  and  1  CL  4- 
(/)  1  P.  Wmi.  54.  Fin,  20. 


(g)  2  John.  4  Hem.  594.  in)  15  Sim.  293. 

(A)  I  Keen,  58. 
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Mr.  Baggallay^  Mr.  Westj  Mr.  Fardham  and  Mr.  G. 
Smith,  for  other  parties. 

Mr.  Cadman  Jones^  in  reply,  cited  Jarman  on  TFUb(a); 
Borastons  Case  {b) ;  Sillick  v.  Booth  (c). 


7^6  Mastbr  of  the  Rolls. 

July  31.  Tlie  question  that  arises  on  this  petition  is,  what  estate 

the  daughters  of  Mary  take  ?  The  words  are  these — [see 
ante,  p.  163,]  These  certainly  are  very  common  and 
familiar  words.  Generally,  no  difficulty  would  be  felt 
in  saying  that  they  gave  an  estate  for  life.  It  is  to  be 
observed  that  in  this  will,  where  the  testator  intended 
to  give  estate  of  inheritance,  he  has  done  so  with  apt 
words  for  that  purpose,  but  here  such  words  are 
omitted,  and  they  are  also  in  several  other  devises 
of  a  similar  character.  I  agree  with  Mr.  Cadman 
JoneSf  that  it  is  probable  that  a  mistake  occurred  in  the 
draft  of  the  will,  which  is  evidently  prepared  by  a  pro- 
fessional man,  and  that  it  probably  arose  from  the 
conveyancer  omitting  a  line  in  the  first  limitation  to 
the  daughters,  and  in  copying  the  words  he  had  before 
written  in  the  four  next  devises,  where  similar  interests 
were  intended  to  be  given.  It  is  impossible,  however, 
for  the  Court  to  act  on  any  such  speculation :  to  supply 
such  an  omission,  however  probable,  would  be  to  make 
a  will  for  the  testator.  And  this  being  necessarily  the 
rule  of  the  Court,  the  suggestion  of  the  omission,  if  >"" 
tentionally  made,  leads  the  mind  to  the  conclusion  that 

the 


(a)  roLl,p.6QS{2ndedU.) 

(b)  3  Cokts  Rep.  19. 


(c)  1  Few.  4  C,  C.  C.  117. 
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the  will  as  it  stands  does  contain  the  proper  words  to 
express  the  meaning  imputed  to  the  testator,  viz.,  that 
the  daughters  of  Mary  were  not  intended  to  take  an 
estate  of  inheritance,  which,  if  that  had  been  his  mean- 
ing, he  knew  so  well  how  to  express. 

It  has  long  been  settled,  that  a  gift  over  in  the  event 
of  a  person  dying  without  sack  issue,  merely  refers  to 
the  issue  above  mentioned,  and  that  this  clause  cannot 
enlarge  the  estate  of  the  first  taker.  The  cases  on 
this  subject  are  so  numerous  and  so  conclusive  that  it 
would  be  waste  of  time  to  refer  to  them  in  detail,  several 
of  them  which  most  closely  resemble  the  present  case 
were  cited  in  the  argument. 

I  believe  that  the  case  would  not,  on  this  point,  have 
been  seriously  contested  on  the  part  of  the  counsel  for 
the  Petitioners,  had  it  not  been  for  the  case  of  Doe  d. 
Harris  v.  Taylor  {a).  I  must  say  that  I  was  much 
startled  when  I  first  read  that  case,  the  more  so,  as  the 
Court  thereby  overruled  the  judgment  of  the  Vice- 
Chancellor  Shadwell  on  the  very  same  will,  a  judge  of 
great  authority  in  all  cases  of  construction.  But  this 
case,  if  law,  does  more,  for  it  expressly  overrules  a  long 
series  of  decisions,  and  besides  this,  it  gives  a  reason  for 
the  conclusion  come  to  by  the  Court,  which  it  is  difficult 
to  understand  how  it  can  be  supported.  With  all  defer- 
ence for  the  learned  tribunal  which  decided  that  case, 
I  am  placed  by  it  in  a  considerable  dilemma,  because  it 
manifestly  governs  the  present ;  and  if  it  be  correct,  it 
is  not  the  daughters  of  Mary,  but  Mary  herself,  who 
took  an  estate  in  tail  general  in  the  property  devised, 
and  I  am  compelled  either  to  follow  that  case  on  the 
present  occasion,  or  to  follow  the  long  series  of  cases  of 

an 
(a)  10  Q.  B.  lUp,  718;  and  see  1  Jarm.  (2nd  edit.)  413;  2  Jarm.  388. 
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1863.  an  opposite  character  to  which  I  have  referred;  and  I 
regret  to  say  that  the  case  in  the  Queen's  Bench  appears 
to  me  to  be  unsustainable  on  the  ground  stated  by  their 
Lordships,  and  that  I  feel  myself  unable  to  follow  it  in 
this  case. 

Mr.  Cadman  Jones  argued,  that  independently  of  any 
other  question,  the  testator  had,  by  the  use  of  the  word 
**  moiety,"  given  to  the  daughters  of  Mary  the  absolute 
interest  in  the  land  devised,  but  I  am  unable  to  concur 
in  that  view  in  the  present  case;  although  quite  correct 
in  the  cases  cited,  it  does  not  appear  to  me  to  govern  the 
present.  Here  the  testator  carefully  adds  words  of 
limitation  to  pass  the  inheritance  in  the  other  cases  in 
this  will,  with  the  exception  of  the  five  instances  of  the 
devises  given  to  the  daughters*  It  is  justly  observed, 
that  the  same  argument  was  open  in  the  case  of  Dewa 
V.  Page  (a),  and  several  of  the  other  cases  cited,  but  that 
the  Court  nevertheless  held  that  the  estate  could  not  be 
enlarged  beyond  a  life  estate,  and  my  opinion  on  the 
will  alone  is,  that  the  daughters  of  Mary  took  no  more 
than  a  life  estate. 

So  treating  it,  the  question  next  arises^  whether  the 
words  in  the  codicil  will  give  the  daughters  an  estate 
in  tail  (&),  and  I  regret  to  say  that  here  also  I  think 
that  the  codicil  cannot  have  that  effect.  The  obser- 
vations  of  the  Vice-Chancellor  Sir  James  Wigram  on 
this  subject,  in  the  case  of  Adams  v.  Adams  (c),  are 
extremely  valuable  and  very  pertinent.  They  draw  the 
accurate  distinction  between  the  interpretation  of  a  de« 
vise  or  a  bequest)  by  means  of  the  references  made  to  ity 
when  both  occur  in  the  same  instrument,  and  when  the 

recital 

(a)  11  Eatt,  603.  (c)  1  Hare,  637. 

(b)  See  ante,  p.  164. 
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recital  of  what  has  been  done  is  contained  in  one  in-*       1863. 
atrument  and  the  gift  itself  is  contained  in  a  former  one* 

I  admit  that  if  the  construction  of  the  devise  or  bequest 
contained  in  the  will  is  ambiguous,  the  expression  of  the 
testator  in  a  codicil,  as  to  the  way  in  which  be  under* 
stands  or  construes  his  own  words,  is  conclusive  and 
must  be  followed;  but  if  the  testator,  in  the  codicil, 
recites  that  by  his  will  he  has  made  a  devise  or  bequest 
which  does  not  there  appear,  then  the  codicil  does  not, 
by  such  recital,  create  that  bequest  or  devise* 

Upon  referring  once  more  to  the  words  in  the  codicil, 
tt  is  I  think  impossible  to  say,  that  the  recital  is  abso- 
lutely false.     If  the  sentence  in  the  will  be  correct  and 
as  the  testator  intended  it,  then,  if  it  be  read  as  it  stands, 
the  testator  uses  the  word  **  issue"  for  children,  for  the 
will  gives  the  estate  to  the  sons  in  tail  general,  and  then 
to  the  use  of  all  the  daughters  of  the  body  of  my 
daughter  Mary  as  tenants  in  common,  and  in  default  of 
such  issue,  to  John  Arthur  Arnold.     Here  ''issue" 
means  ''children"  of  Mary,  which  he  had  previously 
spoken  of.     If,  therefore,  in  the  codicil,  he  means  the 
words  "without  issue  of  their  respective  bodies"  to. 
mean  "  without  children,"  then  his  recital  of  the  previous 
devise  is  correct,  and  if  this  codicil  is  to  be  read  as  if  be 
meant  that  he  had,  by  his  will,  given  such  a  devise  as 
is  expressed  in  the  exact  words,  it  is  inaccurate,  for  that 
would  give  Mary  an  estate  tail,  and  no  such  devise  i9 
contained  in  the  will.     Indeed,  the  argument  which  is 
addressed  to  me  seems  to  contain  within  itself  its  own 
refutation,  the  argument  is  this : — the  legal  meaning  of 
the  words  as  they  stand,  if  contained  in  a  devise,  is,  to 
give  to  Mary  and  the  other  daughters  an  estate  tail,  and 
therefore,  it  is  argued,  that  the  codicil  must  be  read  just 
as  if  it  ran  thus  :  "  Whereas  I  have  by  my  will  devised 

the 
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1863.  the  reversion  in  fee  of  and  in  the  devised  hereditaments 
expectant  on  the  failure  of  estates  tail  given  to  my 
daughters  Mary^  &c.,  to  John  Arthur  Arnold^  his  heirs 
and  assigns  ;'*  and  that  so  construing  this  pass^e  it 
furnishes  the  construction  to  the  passage  contained  in 
the  vtrilly  and  converts  that  devise  also  into  an  estate  tail 
in  Mary.  But  if  I  did  this,  I  should  alter  the  whole 
will,  and  should  have  enabled  Mary^  by  a  disentailing 
deed|  to  exclude  her  sons  and  daughters.  If  there  be 
any  error  in  the  will,  by  the  omission  of  any  words,  I 
believe  it  rather  to  have  been  by  the  omission  of  words 
giving  an  estate  tail  to  the  daughters  of  Mary,  not  an 
estate  tail  to  Mary  herself.  But  whether  this  be  so  or 
not,  my  opinion  is,  that  I  cannot  introduce  any  words 
into  the  will,  but  that  I  must  read  it  as  it  stands,  and 
that  so  reading  it,  the  daughters  of  Mary  only  take 
estates  for  life,  upon  failure  of  which  the  devise  over 
takes  effect  in  John  Arthur  Arnold,  and  that  these 
devises  to  the  daughters  cannot  be  varied  or  affected 
by  the  inaccurate  recital  contained  in  the  codicil. 

The  only  remaining  question  argued  before  me  is, 
what  is  the  effect  of  the  devise  over,  contained  in  the 
codicil,  in  the  event  of  John  Arthur  Arnold  dying  with- 
out leaving  lawful  issue  before  the  estates  become  vested 
in  him.  The  words  are  these— [we  ante,  p.  165.]  It  is 
argued  that  the  word  "  vested**  must  not  here  receive 
its  ordinary  legal  acceptation ;  but  that  it  must  mean 
'^  vested  in  possession"  and  not  vested  in  interest,  for  the 
reason  that  the  devises  became  vested  in  interest  in  him 
immediately  on  the  death  of  the  testator.  But  I  think 
the  word  "  vested,*'  here,  must  mean  "  vested  in  interest,** 
and  that  the  only  effect  of  this  devise  over  is,  that  it 
would  have  taken  effect  in  case  John  Arthur  Arnold 
had  died  before  the  testator. 

It  is 
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It  is  important  to  give  words  their  ordinary  meaning,  1863. 
particularly  when  a  testator  makes  use  of  a  word  which, 
for  the  most  part,  has  a  received,  plain,  legal,  technical 
meaning.  A  devise  is  vested  in  the  devisee  when  the 
right  to  it  is  ascertained,  and  the  possession  only  is  post- 
poned. It  is  true,  that  the  Courts  have  occasionally 
been  compelled  to  give  the  word  the  meaning  of ''  vested 
in  possession,"  as  in  Taylor  v.  FroHsher  {a)  before  the 
Vice-Chancellor  Parker ^  but  the  Court  always  does  this 
with  reluctance,  and  only  where  the  rest  of  the  will  and 
context  inevitably  fix  this  meaning  upon  it.  Here  I  see 
no  reason  for  departing  from  the  ordinary  legal  meaning 
of  the  term,  and,  accordingly,  in  my  opinion,  the  interest 
oi  John  Arthur  Arnold  in  the  remainder  expectant  on 
the  decease  of  the  daughters  of  Mary  vested  in  him  in 
fee  simple  on  the  death  of  the  testator,  and  the  devise 
over  in  favour  of  the  daughters  thereupon  ceased  to 
be  capable  of  taking  effect. 

(a)  5  DeCex^S.in. 
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1863. 


July  22,  23, 
27,  31. 

Gifls  of  lega- 
cies of  differ- 
ent amoanU 
to  the  same 
persons,  by 
two  different 
Instruments, 
Held  substita- 
tional,  and  not 
cumulative. 

By  her  wiD, 
a  testatrix, 
under  an  ex- 
isting power, 
appointed 
1,000/.  to 
A.  B.    By  a 
subsequent 
testamentary 
instrument 
she  bequeathed 
1,000/.  to 
A.  B.:— Held, 
that  the  gifts 
were  cumu- 
lative. 


TUCKEY  V.  HENDERSON. 

rpHE  testatrix  made  a  will,  dated  tbe  13th  of  April, 
•*■  1860,  and  another  dated  tbe  10th  of  June,  1861, 
and  she  died  on  the  25th  of  December,  186L  They 
were  both  admitted  to  probate,  and  the  question  arising 
npon  them  was,  whether  the  legacies  given  by  them  to 
the  same  legatees  were  cumulative  or  substitutioDal. 

The  distinctions  between  the  two  instruments  were  as 
follows : — 

By  the  first,  she  gave  pecuniary  legacies  to  fifteen 
legatees.  These  she  repeated  in  the  second  (with  one 
exception),  varying  the  amounts  in  seven  instances  by  a 
reduction,  and,  in  the  second  instrument,  she  introduced 
eight  additional  pecuniary  legatees.  By  the  first,  she 
appointed  1,000{.  to  Jane  Hodgson,  with  a  gift  over  to 
her  two  children  if  she  died  in  the  testatrix*s  lifetime. 
By  the  second,  she  gave  1,000Z.  to  Jane  Hodgson  for 
life  only,  with  a  gift  over  at  her  decease.  By  the  first, 
she  bequeathed  1,500Z«  to  trustees  for  Harriet  Rhodes 
for  life,  with  remainder  to  her  two  children  by  name ; 
by  the  second,  she  gave  2,000Z.  to  Harriet  Rhodes 
absolutely.  By  the  first,  she  bequeathed  lOOi.  to  the 
rector  of  Winterboume  Bassett,  "  in  trust  for  such  poor 
old  women  above  the  age  of  sixty  years,  resident  in  the 
said  parish  at  the  time  of  her  decease,  as  he  should 
judge  to  be  most  deserving  and  most  to  require  the 
same."  By  the  second,  she  gave  lOOZ.  to  the  poor 
inhabitants  of  the  same  parish  ''  to  be  distributed  among 
them,  in  such  proportions  and  in  such  way  or  manner 
as  the  officiating  minister  and  churchwardens  of  the  said 
parish  should,  in  their  discretion,  think  fit."    She  gave 

her 


Tucket 

V. 


CASES  IN  CHANCERY. 

her  plate  by  both  instruments  to  the  same  two  legatees, 
and  the  residue  was,  in  both  cases,  given  to  John  Hen^ 
derson.  A  third  executor  was  appointed  by  the  said 
instrument.  Uehob&soii. 

The  estate  was  insufficient  to  pay  all  the  legacies, 

Mr.  Baffff allay  and  Mr.  W.  W.  Cooper,  for  the  Plain- 
tiff, contended  that  the  second  will  was  substitutional. 
They  relied  on  the  identity  of  the  legatees,  the  similarity 
of  the  legacies,  and  the  fact  that  the  second  will  was 
called  "  my  last  wil  1."  They  cited  Hemming  v.  Gurrey  (a); 
Lee  V.  Pain  (J) ;  Kidd  v.  North  (c) ;  Jackson  v.  Jack^ 
son  (d) ;  Plenty  v.  West  («). 

Mr.  Selwyn  and  Mr.  Boyle,  for  legatees,  argued  that 
the  gifts  were  cumulative,  being  given  by  different  in- 
struments, and  of  different  amounts,  and  from  different 
motives.  They  cited  Armstrong  v,  Millar  (/) ;  Allen 
V.  Macpherson  (g) ;  Freeman  v.  Freeman  (A). 

Mr.  Dewsnap  for  other  legatees. 

Mr.  Baggallay,  in  reply,  referred  to  Wakh  v.  GULd- 
stone  iji). 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  cases  of  Hemming  v.  G«r-      July  27. 
rey  (ft) ;  Jackson  v.  Jacli&on  (Z) ;  and  Kidd  v.  North  (m), 

govern 

(a)  2  Sim.  4-  St.  311,  and  1  (g)  5  Beav.469;  1  Phil.  133, 
BL  (  ^.  S.)  479.                              and  1  H  of  X.  Cas.  191. 

(6)  4  Hare,  201.  (A)  5  De  G.,  M.  ^  G.  704. 

(c)  2  Phil.  91.  (i)  1  Phil.  294. 

(</)  2  Coj:,  35.  (k)  2  Sim.  4*  St.  311. 

(e)  16  Beflp.  173.  (/)  2  Coj,  33. 

(/)  4  Ir.  £^.  K<J/i,  659.  (m)  2  Pyii/.  91. 
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wardens  shall  think  fit;  I  consider  that  a  mere  substi- 
tution of  the  one  for  the  other.  The  gifts  of  the  plate 
and  plated  articles  are  all  but  identical  in  both  wills, 
and  the  residue  is  given  to  John  Henderson  in  both.  Henderson. 

In  the  case  of  five  legatees  the  sums  are  identical,  and 
in  all  the  other  cases  the  same  legatees  take  different 
sums. 

I  am  of  opinion,  regarding  it  as  a  question  of  con- 
struction, as  the  Lord  Chancellor  did  in  the  case  re- 
ferred to,  and  considering  that,  although  the  testatrix 
calls  the  second  instrument  *^  my  last  will,"  yet  both  have 
been  admitted  to  probate,  you  must  look  at  the  general 
scope  of  both  and  see  if  substitution  is  intended.  I  am 
of  opinion  that  it  is,  and  I  will  make  a  declaration  to 
that  effect. 


Mr.  Boyle  then  pointed  out  that  the  gift  in  the  first 
instrument  of  1,000/.  to  Jane  Hodgson  was  by  an  ap- 
pointment under  a  power  contained  in  the  will  of  the 
testatrix's  father,  but  that  the  bequest  to  her  of  1,000Z. 
by  the  second  will  was  out  of  the  testatrix's  own  assets. 


The  Master  of  the  Rolls. 

I  think  that  the  appointment  of  1,000Z.  in  favour  of      Jultf'^i. 
Jane  Hodgson  by  the  first  will  is  not  superseded  by  the 
legacy  of  1,000Z.  to  her  for  life  by  the  second  will,  as  it 
relates  to  a  separate  and  distinct  fund,  and  as  the  second 
will  cannot  operate  as  an  appointment  of  this  fund. 

I  am  of  opinion  that  both  must  stand,  that  is,  the 
appointment  by  the  first  will  and  the  legacy  given  by 
the  second  will. 
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July  27. 31.  THOMPSON  t;.  CARTWRIGHT. 

mak"e7lm'?8^    HPHE  question  in  this  case  related  to  the  validity  of 

tate  liable  for     -^      an  annuity  deed,  and  was,  whether,  by  reason  of 

though^e^'    '  ^^  "o^  having  been  enrolled  in  pursuance  of  the  statute 

incurs  no  per-   of  the  53  Geo.  3,  c.  141,  the  deed  was  altogether  Toid, 
sonal  obliga-  ^ 

tion  to  pay  it, 

wirhin^he"53"      ^*  appeared  that,  in  1828,  Francis  Cartwright  agreed 

Geo.  3,0.141,  to  grant  Arthur  Downes  a  life  annuity,  and  Thomat 

*'  The  grant  of  Clflr^irryrAf  agreed  to  make  his  undivided  moiety  of 

an  annuity,  se-  certain  hereditaments  at  JEwell  in  Surrey,  of  which  he 

of  which  the      ^^s  seised  in  fee,  liable  for  its  payment  in  the  manner 

grantor  was       presently  stated, 
seised  m  fee,       '  '^ 

was  prepared 

5f  Se  ^inS  Accordingly,  a  deed,  dated  the  1 1th  of  3Iarch,  1828, 
and  thereby  was  made  between  Francis  Cartwright  of  the  first  part, 
▼cnanted^thar  'J^f^omas  Cartwright,  his  brother,  of  the  second  part, 
there  were  no  Arthur  Downes  (the  grantee  of  the  annuity)  of  the  third 
incumbrances  ^j  ri«i«ti»i  »  -j 

whatever  on  it.  P^rt,  and  a  trustee  for  nim  of  the  fourth  part.     It  recited 

But  it  after-      certain  deeds  of  1823  and  a  recovery  (to  which  William 

wards  turned  ,  •' 

out,  that  the     Montriou,  who  will  be  presently  mentioned,  was  a  party), 

selrwith  other  *"^  under  which  Thomas  Cartwright  was  seised  in  fee 
persons,  had  a  of  the 

mortgage  on 
the  property : 

— Held,  that  the  grantee  had  not,  through  his  solicitor,  constructive  notice  of  the 
mortgage,  and  that,  although  the  interest  on  the  mortgage  rendered  the  annual  value 
insufficient  to  pay  the  annuity,  still  that  the  deed  was  within  the  exception  contained 
in  the  53  Geo,  3,  c.  14,  s.  10,  and  did  not  require  enrolment. 

The  rule  is,  generally,  that  a  client  must  be  treated  as  having  had  notice  of  all  the 
facts  which,  in  the  same  transaction,  have  come  to  the  knowledge  of  his  solicitor,  and 
that  the  burthen  of  proof  lies  on  the  client  to  show  that  there  is  a  probability,  amounting 
to  a  moral  certainty,  that  the  solicitor  would  not  have  communicated  those  facts  to  his 
client. 

A.  B,  granted  a  life  annuity  of  139/.  for  five  vears  secured  on  fee  simple  lands,  and 
after  that  period  the  annuity  was  to  be  increased  to  199/.  i—Held,  that  in  determining 
the  annual  value,  under  the  53  Geo,  3,  c.  14,  s.  10,  the  land  must  be  considered  as 
charged  with  the  larger  annuity. 
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oftbe  property.    It  recited  the  contract  for  the  purchase        1863. 
of  the  annuityi  to  be  secured  by  the  judgment  of  Francis      ^"^v^-^ 
Cartwrigkt,  and  other  the  hereditaments  after  described,  «. 

which  Thomas  Cartwright,  at  the  request  of  Fronds  Cartwrioht. 
Cartwriffhi,  has  agreed  **  to  render  an  additional  and 
further  security  for  the  same."  It  then  proceeded  to 
witness,  that  in  consideration  of  the  sum  of  l^QOSi. 
paid  by  Dowries  to  Francis  Cartwrigkt^  he,  Francis 
Cartwright  (alone),  granted  to  Downes  an  annuity  of 
139/.  175.  6rf.  for  five  years  if  five  persons  ihereiir  men- 
tioned should  so  long  live,  and  after  the  expiration  of 
these  five  years,  if  this  annuity  should  not  then  have 
been  redeemed,  the  annuity  was  to  be  increased  to 
1997.  i6«.,  and  to  last  for  ninety-nine  years  if  the  five 
persons  above  referred  to  or  any  of  them  should  so 
long  live.  Francis  Cartwright  alone  covenanted  to  pay 
this  annuity.  Thomas  Cartwright  then  granted  and 
agreed  that  the  annuities  should  be  issuing  out  of  and 
charged  upon  his  moiety  of  the  hereditaments,  with 
powers  of  distress  and  entry ;  and  he  demised  the  pro- 
perty to  a  trustee  for  a  term  for  securing  the  an- 
nuities by  mortgage,  sale  or  other  disposition.  And  he, 
Thomas  Cartwright^  covenanted  with  Downes  that  he 
had  good  right,  &c.  to  charge  the  hereditaments  with 
the  annuities;  that  they  should  thereafter  remain 
subject  thereto  and  be  held  by  the  trustee  of  the  term 
free  from  all  former  mortgages  and  charges  whatsoever. 
The  annuity  was  redeemable  by  Francis  or  Thomas 
Cartwright  at  any  time  after  the  expiration  of  the  two 
years  on  payment  of  1,998Z.  and  the  arrears  of  the 
annuity. 

The  annuity  deed  thus  granted  was  not  enrolled  under 
the  63  Geo.  3,  c.  141,  but  the  annuity  being  secured  on  fee 
simple  lands,  the  question  was,  whether  it  was  exempted 
from  the  necessity  of  being  so  enrolled,  by  reason  of  its 

N  2  falling 
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1863.        falling  within  the  exception  contained  in  the  lOtb  section 

2^^^^      of  that  act.    That  section  is  to  this  effect: — ^This  act 
THOMPsoir 

V.  shall  not  extend  to  any  annuity  or  rent-charge  secured 

upon  freehold  lands  "  of  equal  or  greater  annual  value 

than  the  said  annuity,  over  and  above  any  other  annuity 

and  the  interest  of  any  principal  sum  charged  or  secured 

thereon,  of  which  the  grantee  had  notice  at  the  time  oj 

the  grant,  whereof  the  grantor  is  seised  in  fee  simple.'* 

The  annual  income  of  the  property  in  question  ex* 
ceeded  the  amount  of  the  annuity,  for  the  undivided 
moiety  of  Thomas  Carttvright  amounted  to  200/.  a  year. 

But  it  turned  out  that  Thomas  Cartwright  had  pre- 
viously mortgaged  the  property  by  a  deed  dated  the 
6th  of  February,  1826,  which  was  made  between 
Thomas  Cartwright  of  the  first  part,  William  Montriou 
of  the  second  part,  George  Mayer,  William  Ancrtan 
and  William  Montriou  of  the  third  part;  and  thereby 
Thomas  Cartwright  mortgaged  the  hereditaments  in 
question  to  the  three  parties  named  of  the  third  part,  to 
secure  the  sum  of  1,000/.,  with  interest  thereon  at  5/. 
per  cent,  per  annum. 

Deducting  the  interest  on  this  mortgage  (50/.),  the 
annual  value  was  still  suflBcient  to  pay  the  annuity  of 
139/.  VJs,,  but  was  insufficient  to  pay  the  substituted 
annuity  of  199/.  I65.  The  question  therefore  arose, 
whether  "  the  grantee  had  notice,  at  the  time  of  the 
grant,"  of  this  mortgage. 

It  was  not  pretended  that  Mr.  Downes  (who  had 
since  died)  had  any  direct  notice  of  this  mortgage,  bat 
it  was  attempted  to  fix  him  with  notice  from  the 
following  circumstances: — Mr.  Montriou,  who  was 
one  of  the  mortgagees  named  in  the  deed  of  the  6th  of 
February,  1826,  prepared  the  mortgage  and  executed  it 

twice 
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twice  over ;  he  was  also  the  solicitor  of  Downes  and        1863. 

prepared  the  annuity  deed  of  the  11th  of  March,  1828.      ^—-v-"^ 

Thompsos 

V. 

Some  of  the  lives  were  still  in  existence^  but  Thomas  Cartwrioht. 
Cartwright  being  dead,  and  his  estate  being  under  the 
administration  of  the  Court,  the  representatives  of 
Downes  carried  in  a  claim  against  this  estate  for  the 
annuity.  This  was  resisted  by  the  other  creditors,  on 
the  ground  that  the  annuity,  not  having  been  enrolled 
under  the  statute,  was  void.  The  case  was  adjourned 
into  Court. 

Mr.  J.  Pearson,  for  the  claimant.  First,  the  annuity 
was  secured  on  fee  simple  lands  of  greater  annual  value, 
for  even  taking  the  interest  on  the  1,000/.  mortgage 
into  account,  there  remained  160L  a  year  to  provide  for 
the  annuity  of  139/.  lis.  For  the  purpose  of  con- 
struing the  act,  regard  must  be  had  to  the  amount 
secured  at  the  date  of  the  deed,  and  that  was  139/.  17^. 
Non  constat  that  the  annuity  of  199/.  I65.  might  ever 
come  into  existence ;  it  might  have  failed  by  the  deaths 
of  the  cestuis  que  vie,  or  by  a  repurchase.  Therefore, 
assuming  Downes  to  have  notice  of  the  mortgage,  it 
was  not  necessary  to  enrol  the  deed. 

But  the  grantee  had  no  notice  of  this  mortgage  at  the 
time  of  the  grant.  Actual  notice  is  not  suggested,  and 
all  that  is  relied  on  is  a  constructive  notice.  It  will  be 
said,  that  Montr iou,  the  solicitor  of  Downes,  had  notice 
of  the  mortgage,  and  that,  therefore,  Downes  is  con- 
structively affected  by  the  notice  of  his  SDlicitor.  But 
the  10th  section  is  to  be  construed  strictly,  and  it  must 
mean  actual  and  npt  constructive  notice.  Montriou,  no 
doubt,  was  guilty  of  a  gross  fraud  towards  his  client,  in 
concealing  (as  he  must  have  done)  the  mortgage  made 
to  himself.     He  represents  on  the  annuity  deed,  drawn 

by 
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1863.  by  himself,  that  the  estate  was  unincumbered.  It  is 
therefore  manifest,  that  he  concealed  from  his  client  the 
existence  of  the  mortgage;  consequently,  constructive 
CAftTwuflBT.  notice  cannot  be  imputed  to  the  grantor.  Again,  if 
MorUriou  had  been  the  sole  mortgagee,  he  could  not, 
after  concealing  the  mortgage  and  representing  the 
estate  to  be  unincumbered,  have  set  it  up  as  against  the 
grantee  of  the  annuity;  and,  in  that  view,  the  estate 
would,  as  regards  the  annuitant,  have  been  perfectly 
unincumbered  and  the  income  of  ample  value. 

It  is  now  admitted,  that  the  doctrine  of  constructive 
notice  has  gone  too  far,  and  is  not  to  be  extended; 
Jones  V.  Smith  {a)  I  Espin  v.  Pembert(m(b)\  and  see 
Wylliew.  Pollen  {c). 

He  also  relied  on  the  length  of  time  (thirty  years) 
during  which  the  annuity  bad  remained  unimpeached, 
the  fact  of  the  deaths  of  the  parties,  and  the  absence 
from  England  of  Montriou, 

Mr.  Hetherington,  for  the  Plaintiffs.  The  annuity  is 
void  for  want  of  enrolment  The  10th  section  excepts 
only  those  annuities  which  are  secured  on  lands 
whereof  "the ^roTi^or  is  seised;"  but  here  the  grantor 
was  Francis,  who  alone  granted  and  covenanted  to  pay 
the  annuity.  Tltomas  was,  in  no  sense,  a  grantor ;  he 
was  not  liable,  and  he  only  pledged  his  estate  as  surety. 
Secondly,  the  annual  value  was  less  than  the  annuity, 
for  the  larger  annuity  must  be  taken  as  the  limit,  to 
cover  which  ihe  rental  is  to  be  sufficient,  and  which  is 
the  annuity  now  actually  in  existence.  Thirdly,  the 
grantee  had  clearly  constructive  notice  of  the  mortgage 

through 

(a)  1  Hare,  43,  and  1  Phillips,  (b)  3  De  Gex  4-  Jones,  554. 

244.  (c)  L.  C.,  21  Jufy,  1863. 
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through  the  solicitor  whom  he  employed  in  the  trans-*        1863. 
action.  v-'-n-i^ 

Thompson 

Mr.  F,  Bacon^  for  the  executon  CARTwaiaut. 

Mr.  Pearson,  in  reply.  Thomas  Cartwriffht  was  one 
of  the  grantors  within  this  act.  Lord  Tenterden  lays 
this  down  distinctly  in  Darwin  ▼.  Lincoln  (a) ;  he 
says,  **  I  am  of  opinion,  that  a  man  who  makes  his 
estate  liable  to  the  payment  of  an  annuity  is  a  grantor 
of  that  annuity  within  both  those  acts  of  parliament/* 
.  .  •  and  *^  consequently,  that  no  memorial  was 
required." 


The  Master  of  the  Rolls. 

The  questions  are,  first,  whether  the  annuity  must  be  •^"(y  31. 
treated  as  an  annuity  for  139Z.  17^.  or  for  199/.  I65. 
Secondly,  whether,  for  the  purposes  of  this  act,  Thomas 
Cartwright  is  to  be  treated  as  a  grantor  of  the  annuity ; 
and  thirdly,  whether  the  grantee  Mr.  Downes  had 
notice  of  the  prior  charge  at  the  time  he  purchased  this 
annuity. 

On  the  first  question,  I  am  of  opinion  that  this  annuity 
must  be  treated  as  an  annuity  for  the  larger  amount  of 
199Z.  16«.,  for  although  this  is  a  bona  fide  transaction,  it 
is  obvious,  that  the  provisions  of  the  statute  would  be 
easily  evaded,  if,  by  reason  of  a  grantor  covenanting  to 
pay^a  small  sum  for  the  first  period,  a  larger  for  the 
second  and  third  periods,  and  thus  progressively  aug- 
menting the  annuity,  the  necessity  of  enrolment  could 
be  dispensed  with.  I  do  not  mean,  by  this,  to  state  my 
opinion,  that  if  the  annuity  granted  were  one  gradually 

increasing 
(a)  5  Barn.li  Aid.  p.  ii9. 
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1863.  increasing  to  the  larger  amount  after  a  considerable 
v^N/-«^  number  of  years,  the  Court  would  always  treat  that  as  an 
Thompsom  annuity  of  the  largest  amount  that  would  ultimately  be- 
Cartwriobt.  come  payable  unless  previously  redeemed ;  but  the  Court, 
I  apprehend,  would  have  to  regard  each  case  on  its  own 
merits,  and  could  not  lay  down  any  fixed  rule  on  the 
subject  It  may  be  that,  in  some  cases,  it  would  be  equi- 
table to  ascertain  the  probable  duration  of  the  annuity 
and  take  the  average  value  of  it  in  each  year.  But  it  is 
not  necessary  to  consider  that  circumstance  more  mi- 
nutely in  the  present  case,  for,  whether  that  course  be 
adopted  here,  or  whether  the  annuity  be  treated  as  one 
for  199/.  16*.,  this  is  clear: — that  the  amount  of  it  would 
exceed  the  sum  of  160/.,  which  was  the  net  rental  of 
the  estate  upon  which  it  was  charged  at  the  time  it  was 
granted. 

Upon  the  second  point  the  case  of  Darwin  v. 
Lincoln  (a)  is  conclusive,  and  settles  that  Thomas 
Cartwright  must  be  treated,  for  the  purpose  of  con- 
sidering the  effect  of  the  10th  section,  as  one  of  the 
grantors  of  the  annuity. 

The  only  real  question  in  the  case  is,  whether  Mr. 
Downes  had  notice  of  the  fact  of  this  prior  chaise. 
That  Mr.  Montriou,  his  solicitor,  had  notice  of  it  is 
certain,  and  the  question  is,  whether  the  ordinary  rule, 
that  the  client  is  affected  with  the  notice  given  to  his 
solicitor,  applies  to  this  case.  The  mortgage  in  question 
bore  date  the  6th  o( February,  1826.  [His  Honor  stated 
it,  see  ante,  p.  180]. 

Mr.  Montriou  was  one  of  the  mortgagees,  he  prepared 

the  deed  and  he  executed  it  twice  over,  and  he  was  the 

solicitor  of  Mr.  Downes  in  the  preparation  of  the  annuity 

deed, 
(a)  5  Barn.  4  Aid,  444. 
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deed.    In  this  state  of  circumstances  is  it  to  be  presumed        1863. 
that  Mr.  Montriou  must  have  concealed  the  fact  of  that     J"*^'^^ 
mor^ge  from  his  client  Mr.  Doumes?    The  case  of  9, 

Kennedy  v.  Green  (a),  which  is  always  cited  on  these  Cartwbioht. 
occasions,  establishes  a  very  important  principle,  but 
one  which  must  be  very  cautiously  applied  to  the  cases 
of  notice  of  facts  given  to  the  solicitor  employed  by  the 
client.  That  case  establishes,  that  if  the  solicitor  em- 
ployed by  the  client  was  the  actual  perpetrator  of  a 
fraud,  it  is  reasonably  certain  that  he  would  not  com- 
municate that  fact  to  his  client,  and  that  consequently 
the  client  cannot  be  treated  as  having  had  notice  of  that 
fact. 

I  take  the  rule  to  be,  generally,  that  the  client  must 
be  treated  as  having  had  notice  of  all  the  facts  which, 
in  the  same  transaction,  have  come  to  the  knowledge  of 
the  solicitor,  and  that  the  burthen  of  proof  lies  on  him 
(the  client)  to  shew  that  there  is  a  probability,  amounting 
to  a  moral  certainty,  that  the  solicitor  would  not  have 
communicated  that  fact  to  his  client. 

The  question  here  is,  whether  the  applicant,  Mr. 
Dowries,  discharges  the  burthen  so  imposed  on  him? 
Upon  the  whole  I  think  that  he  does.  Mr.  Montriou, 
as  his  solicitor,  knowing  of  the  mortgage  affecting  the 
property,  prepares  a  deed,  by  which  the  owner  of  the 
property  covenants  that  there  is  no  mortgage,  charge  or 
incumbrance  on  it  or  affecting  it  He  prepares  this 
deed  and  causes  his  client,  the  grantor,  to  execute  to 
his  client,  the  grantee,  a  solemn  instrument,  by  which 
he  deliberately  puts  his  hand  and  seal  to  an  assertion 
which  is  false.  I  think  that  this  amounts  to  a  solemn 
declaration  by  Mr.  Montriou  to  his  client,  that  he,  Mr. 

Montriou, 
(a)  3  Mtflne  ^  K.  609. 
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1863.  MantrwUf  was  ignorant  of  any  chai^  aflTecting  the 
property,  and  that  he  did  not  believe  thai  any  such 
charge  existed. 

It  was  well  observed  by  Mr.  Pearson^  in  argameot 
for  Mr.  DowneSf  that  if  Mr.  Mantrum  had  been  tbe 
sole  mortgagee  in  the  deed  of  February ^  1826,  he  would 
have  been  compelled,  by  this  Court,  to  postpone  his  mort- 
gage to  the  chaise  of  the  annuity;  but  upon  what  growid 
would  he  have  been  so  compelled?  Only  on  the  groeiid 
so  frequently  acted  on  by  this  Court,  that,  in  transactioDS 
between  men,  this  Court  compels  one  man  to  abide  by 
and  not  dispute  the  truth  of  his  own  representations  to 
another,  upon  the  faith  of  which  that  other  has  acted. 

I  must,  in  the  same  manner,  treat  this  as  a  proof 
that  Montriou  deliberately  and  intentionally  asserted 
that  there  was  no  charge  on  the  property,  and  concealed 
the  fact  of  his  prior  mortgage  from  Mr.  Downes;  and  if 
he  did  so,  then,  I  think,  the  case  falls  within  the  ex- 
ception contained  in  the  10th  section  of  the  statute,  and 
that  the  deed  did  not  require  to  be  enrolled.  I  am  of 
opinion,  therefore,  that  the  present  claimant  is  entitled 
to  his  annuity. 

I  have  not  noticed  the  fact,  that  by  arrangement 
between  the  parties,  the  higher  annuity  has  not,  in  fact, 
been  paid,  but  only  the  lesser  one.  It  would  not,  I 
think,  have  affected  the  case,  which  depends  on  tbe 
terms  of  the  deed  itself  which  grants  an  annuity  for 
199/.  I65.,  and  not  on  any  subsequent  arrangement; 
but,  as  far  as  it  goes,  this  fact  is  favourable  to  tbe 
annuitant. 


If  OTE.^ Affirmed  by  the  Lords  Justkety  25  Nov.  1863. 
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ASH  V.  ASH. 

Nov.  23. 

rpHE  testator,  William  Ash,  by  his  will  dated  the  2nd  By  his  will,  a 
•*■      o[  November,  1860,  bequeathed  a  sum  of  24,000/.  h©  proposed  to 

on  certain  trusts  for  his  widow  and  his  nephews  and  beq«eatj>  bis 

residue  by  ft 
nieces,  and  he  bequeathed  to  each  of  his  brothers  and  codicil,  **  or 

sisters  a  legacy  of  1,500/.  otherwise  to 

®     •'  '  allow  the  same 

to  go  to  his 

His  will  then  proceeded  in  these  words : —  aoooidingto 

"  The  residue  of  my  personal  estate  and  effects,  not  |J®  Sistribu-^*^ 
hereinbefore  disposed  of,  I  propose  to  bequeath  by  a  tionofthe 
codicil  to  this  my  will,  or  otherwise  to  allow  the  same  testates."    He 

to  go  to  my  next  of  kin,  according  to  the  statute  for  the  "J^®  °?/?" 

,-      .  •  ,  „  diciu     Heldf 

distribution  of  the  estates  of  mtestates.  that  he  died 

intestate  as  to 
the  residue. 
The  testator  died  on  the  17th  of  November,  1860,  and  that  his 

without  having  made  any  codicil  to  his  will.    He  left  ^hJ^^^tWeo^r 

the  Plaintiff,  his  widow,  him  surviving,  but  he  had  never 

had  any  children,  and  the  Defendants,  his  three  brothers 

and  his  sister,  and  the  children  of  a  deceased  sister,  were 

his  next  of  kia. 


He  left  a  large  residuary  estate,  and  the  question  was 
to  whom  it  belonged. 

Mr.  Baggallay  and  Mr.  Bristowe,  for  the  widow,  con- 
tended that  the  disposition  of  the  residue  contained  in 
his  will  amounted  to  a  declaration,  that  in  case  he  should 
not  make  a  codicil,  he  intended  to  die  intestate  as  to  his 
residuary  estate,  and  that  Oarrick  v.  Lord  Camden  (a), 

which 
(a)  14  Va.  372. 


CASES  IN  CHANCERY. 

which  decided  that  a  wife  could  not  take  under  a  gid  to 
*'  my  next  of  kin  as  if  I  had  died  intestate/'  she  not 
being  of  kindred  to  the  testator^  was  inapplicable.  That 
the  devolution  of  the  residue  was  to  be  governed  by 
some  future  act  which  the  testator  '* proposed"  to  do, 
and  having  done  no  such  act^the  will  was  inoperative  as 
regarded  the  residue,  which  became  distributable  as  io 
the  case  of  intestacy. 

Mr.  Hobhouse  and  Mr.  Brodrich,  for  the  brothers, 
sister  and  the  children  of  the  deceased  sister,  argued, 
that  the  clause  amounted  to  a  gifl  to  the  next  of  kin, 
to  the  exclusion  of  the  widow,  in  the  event,  which 
happened,  of  the  testator  making  no  codicil  disposing 
of  the  residue.  That  the  widow,  who  had  been  pro- 
vided for  by  the  will,  could  not  participate  in  the  residue 
as  next  of  kin. 

Mr.  W.  Farster  for  the  executors  and  trustees. 

The  Master  of  the  Rolls  held,  that  the  will  con- 
tained no  gift  of  the  residue,  and  that  there  was  simply 
a  declaration,  on  the  part  of  the  testator,  that  he  in- 
tended to  dispose  of  his  residue  by  a  codicil ;  but  that 
if  he  should  not  do  so,  he  intended  ''  to  allow  the  same 
to  go"  as  if  he  had  died  intestate.  That,  consequently, 
the  testator  died  intestate  as  to  his  residuary  personal 
estate,  and  that  the  widow  was  entitled  to  a  moiety  of 
the  clear  residue. 


Note.— Krg.  Lib.  A.,  1863,/o/.  2214. 
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BURDELL  i;.  HAY.  ^     ^, 

Nov,  25. 

TtvTR.  Stf%n  and  Mr.  Beales  moved,  on  behalf  of  the  ^^^J^^f^,"*^ 

Plaintiff,  for  an  injunction.  same  object, 

which  had  pre- 
viously failed 
Mr.  Hobhouse  and  Mr.  W.  W.  Cooper  objected,  that  with  cobu, 

the  motion  could  not  be  made  until  the  Plaintiff  had  ^de^ until 

paid  the  costs,  which  he  had  been  ordered  to  pay,  of  a  J*>o«e  c^mb 
'  .       /.       .  ..  x^i*^  *>      ^  TT       /   \    have  either 

former  motion  for  the  same  object;  Oidfieldv.  Cooo€tt{a).  been  paid  or 

been  secured 
by  a  payment 
Mr.  Selwyn,  That  is  impossible,  as  they  have  not  yet  into  Court. 

been  taxed. 


The  Master  of  the  Rolls. 

Then  you  must  bring  a  sufficient  amount  into  Court. 
(a)  12  Beao.  91. 


CHORLEY  V.  LOVEBAND. 

Dec.  3. 
rriHE  testator  devised  his  estate,  called  Triscombe,  in  The  words 

-*•      trust  to  raise  thereout  1,000/.,  and,  subject  thereto,  "entitled  to  an 

'  ^         '        J  '  estate  for  hfe 

be  devised  the  estate  upon  trust  for  his  second  son  heldiometin 

Francis  Chorley  for  life,  with  remainder  to  his  grand-  ^g^io", 

son  Robert  Chorley  (eldest  son  of  Francis)  for  life,  with      The  testator 

remainder  to  his  first  and  other  sons  in  tail,  with  re^  Plaintiff  a  life 

mainder  to  his  grandson  William  (the  second  son  of  interest  in  re- 
"  mamder  m  the 

Francis)  r.  estate,  and 
he  also  be- 
queathed to  bim  a  charge  of  250/.  issuing  out  of  it,  which  was  to  be  paid  to  him  at 
twenty-one.  The  will  contained  a  proviso,  that  in  case  the  Plaintiff  should  '*  become 
entitled,  under  the  provisions  of  the  will,  to  an  estate  or  interest  for  his  life"  in  the  T. 
estate,  the  legacy  should  sink  into  the  estate.  Held^  that  this  meant  "entitled  in 
possession,  and  have  the  beneficial  enjoyment  of  the  estate." 
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1863. 


Chorlbt 

V, 

LOVKBAND. 


Francis)  for  life,  with  remainder  to  his  second  and  other 
sons  in  tail,  with  remainder  to  his  grandson  Francis 
(the  third  son  of  Francis  the  son)  for  life,  &c.,  &c. 

He  directed  the  interest  of  250Z.  (part  of  the  1,000/. 
charge)  to  be  applied  to  the  maintenance  and  education 
of  his  grandson  William^  until  he  attained  twenty-one, 
and  then  the  250Z.  to  be  paid  to  him.  And  he  directed 
the  remaining  760L  to  be  similarly  applied  and  paid  to 
his  grandson  Francis.  And  he  authorised  his  trustees 
to  apply  any  part  of  these  sums  before  they ''  became 
vested  "  in  the  advancement,  Sec,  of  his  two  grandsons. 

The  will  contained  the  following  proviso: — "Provided 
also,  and  I  hereby  will  and  declare,  that  in  case  both 
or  either  of  them  my  said  grandson  William  Chorley 
and  Francis  Chorley  the  younger  shall  die  unattainin^ 
the  said  age  of  twenty-one  years,  or  in  case  either  of 
them  shall  become  entitled^  under  the  provisions  of  this 
my  will,  to  an  estate  or  interest  for  his  life  in  the  said 
farm  and  hereditaments  called  Triscombe,  then  and  in 
either  of  such  events  and  immediately  thereupon,  the 
legacies  or  legacy  lastly  hereinbefore  provided  for  them 
or  him,  respectively,  or  so  much  of  such  legacies  re- 
spectively as  may  not  have  been  paid  under  the  power 
of  advancement  hereinbefore  contained,  shall  not  be 
raised  or  paid  or  payable,  but  shall  sink  into  the  said 
farm  and  hereditaments  called  Triscombe,  which  shall 
henceforth  be  discharged  therefrom  respectively.*' 

The  testator  died  in  1857,  and  his  grandson  Robert 
died  in  1858,  without  issue.  The  grandson  WUliam 
thereupon  became  and  was  still  tenant  for  life  of  Trie- 
combe  in  remainder  immediately  expectant  on  the  death 
of  his  father  Francis. 

The  grandson   William,  having  attained  twenty-one 

in 
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10  1862,  instituted  this  suit  to  have  the  250Z.  raised. 
His  father,  Francis  the  elder,  was  still  in  possession  as 
tenant  for  lire,  and  the  Plaintiff  was  tenant  for  life  in 
remainder.  The  trustees  said  that  they  bad  been  ad- 
vised that  it  was  not  clear  that  this  sum  ought  to  be 
raised,  the  Plaintiff  being  now  tenant  for  life. 

Mr.  T.  H.  Terrell,  for  the  Plaintiff,  argued,  that  the 
words  of  the  proviso,  "  shall  become  entitled "  to  "  an 
estate  or  interest  for  his  life,"  meant  ''  entitled  in  pos- 
session," for  otherwise  the  Plaintiff  would  be  excluded 
altogether,  for  he  was  tenant  for  life  from  the  death  of 
the  testator,  though  his  chance  of  beneficial  enjoyment 
was  accelerated  by  the  death  of  his  eldest  brother  with- 
out issue. 

Mr.  W.  M,  James  and  Mr.  Rowcliffe,  for  the  trustees, 
argued,  the  charge  was  not  now  raiseable,  for  the  words 
of  the  proviso  were  distinct,  that  the  legacy  was  to  sink 
into  the  estate  if  the  Plaintiff  became  entitled  to  an 
estate  for  life.  That  no  additional  words  could  be  in- 
troduced into  the  will  so  as  to  alter  the  effect  of  the 
terms  actually  used  by  the  testator.  That  the  intention 
really  was,  that  no  child  who  took  the  estate  should 
take  a  portion  issuing  out  of  it ;  Macouhrey  v.  Jones  (a). 
That  this  construction  was  strengthened  by  the  fact 
that  no  legacy  was  given  to  Robert  the  eldest  son. 

Mr.  Lonsdale,  for  the  Plaintiff's  father. 
Mr.  Terrell  in  reply. 
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The  Master  of  the  Rolls. 

I  will  read  the  will,  but,  generally  speaking,  where  a 
testator  says  "  entitled,"  he  means  entitled  in  pos- 
session, and  beneficially. 


(tf)  2  Kay  Sf  J,  684. 


The 
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1863. 


Dee.  3. 


The  Master  of  the  Rolls. 

This  question  is,  whether,  on  the  construction  of  the 
will  of  William  Charley,  the  Plaintiff  is  entitled  to  have 
a  legacy  of  250/.  raised  and  paid  to  him,  although  he  i« 
tenant  for  life  of  the  Triscombe  estate  in  remainder,  ex- 
pectant on  the  death  of  his  father,  who  is  now  the  tenant 
for  life  in  possession. 


The  proviso  is  in  these  words,  ''  Provided  also,**  &c. 
[see  ante  J  p.  190].  Prima  facie  these  words  would  im- 
port ''  become  entitled  in  possession  ; "  but  it  is  argued, 
against  this,  that  the  whole  scope  and  character  of  the 
will  shew  the  contrary,  for  that  the  testator  excludes 
Robert^  the  eldest  son,  from  any  legacy,  apparently 
because  he  gives  him  an  absolute  vested  estate  in  re- 
mainder on  the  decease  of  his  father  Francis.  But  I  do 
not  arrive  at  this  conclusion  from  a  perusal  of  the  will. 
It  is  true  that  no  legacy  is  given  to  Robert,  but  the 
legacies  to  William  and  Francis  the  younger  are  not 
equal,  and  they  are  also  to  be  paid  to  them  at  twenty- 
one,  though  they  may  afterwards  come  into  possession 
of  the  estate,  and  besides  this,  a  power  is  given  to  the 
trustees  to  advance  them  a  portion  of  the  legacies  during 
their  minority  for  their  establishment  in  life,  which,  if 
exercised,  wholly  defeats  the  proviso. 

I  think,  therefore,  that  the  words  of  the  proviso  must 
be  read  in  their  ordinary  plain  common-sense  meaningi 
and  not  in  their  technical  legal  sense,  and  that  these 
words  mean  '*  shall  become  entitled  in  possession  and 
have  the  beneficial  enjoyment"  of  the  estate. 


I  will  make  a  declaration  accordingly. 
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THE  ATTORNEY-GENERAL  v.  GREENHILL. 

Dee.  3,  4,  7. 

riiHE  testator,  Francis  Coombe  of  Hemel  Hempstead^  A  testator  de- 
•*•      by  his  will  dated  in  1 641,  devised  as  follows :—     eiSe^aTlI  to 
"  I  will  and  ordain  that  all  my  houses  and  lands  and  foy^'X^ble 
tithes  and  goods  I  have  in  Hempstead  shall  be  in  pos-  purposes,  and 
session  of  my  father,  Greenhill  and  my  aforesaid  trusty  thus^^and 
servant  Francis  Hodges,  and  two  other  sincere  and  ira-  the  lease  of  the 
partial   men,   as   aforesaid,   to  pay  the  said   debt  on  at  one^third  ' 
Abbotts  Langley  and  my  legacies,  and  do  presently  pap  under  true 
infeoffe  the  two   colleges   aforesaid    [^Sydney    College,  said  wives' 
Cambridge  and   Trinity   College,   Oxford],  and   their  JJ^J'^^f''' 
successors  for  ever  with  all  I  have  in  Abbotts  Langley  brothers  and 
and  the  lordship  there,  and  the  meadow  in  St.  Stephens,  \^^^^  jjar^ 
with    the    appurtenances,    equally   between    the    said  ^^w"    Held, 
colleges,   for  the    only   use,   education    in   piety   and  rection  as  to 

learning,  of  four  of  the  descendants  of  my  brothers  and  *l»?jea»«  ^^ 
°  •'  void  as  a  per- 

sisters,  and  three  of  the  descendants  of  the  brother  and  petuitv,  and 

sister  of  my  first  wife,  and  three  of  the  descendants  of  {eges^^k^^dis- 

the  brothers  and  sisters  of  my  second  wife,  and  in  charged  of  it. 

default  of  such,  to  their  next  poor  kindred,  for  the  first  formation  te^°* 

by  the  father's  side,  for  the  second  by  the  mother's  side,  fwting  on  the 

.  invalidity  of 

and  the  lease  of  the  said  Langley  to  be  at  one-third  part  the  above  gift, 

under  true  value  to  my  said  wives'  kindred  ever,  viz.,  T'^^^J^^^ 

^  '  '  the  existing 

brothers  and  sisters  there  and  at  Harrow"  lessee  under 

the  gifl  suf- 
ficiently repre- 
The  testator  died  in  1641.  wnted  the 

other  kindred, 
if  any. 

The  two  moieties  of  the  estate  devised  to  the  two 
colleges  had  always  been  treated  and  dealt  with  as  dis- 
tinct foundations,  and  had  always  been  demised  by  the 
two  colleges  separately  and  by  separate  instruments. 

VOL.  XXXIII — II.  o  Leases 


Att.-Geh, 

V, 
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1863.  Leases  had  been,  from  time  to  time,  granted  by  Trinity 

College,  Oxford,  of  the  moiety  belonging  to  them  of  the 
estate  at  Abbotts  Langley  to  various  members  of  the 
Grbenhill.  family  of  Greenkill,  claiming  to  be  descendants  of  a 
brother  or  sister  of  a  wife  of  Francis  Coombe.  Sach 
leases  had  been  for  terms  not  exceeding  twenty-one 
years  and  at  rents  varying  from  30/.  to  243/.  9^.  M,  It 
was  alleged^  by  the  Defendant,  that  this  estate  had 
always  been  in  lease  to  a  brother  or  sister  or  a  d^ 
scendant  of  a  brother  or  sister  of  one  of  the  wives  of 
Francis  Coombe,  and  always  at  a  rent  not  exceediog 
two-third  parts  of  the  true  value. 

The  moiety  belonging  to  Trinity  College  was  now 
leased,  for  twenty-one  years,  from  1853,  at  a  rent  of 
163/.  Qs,  8d.,  to  the  Defendant,  who  claimed  to  be  a  de- 
scendant of  a  brother  or  sister  of  one  of  the  wives  of 
Francis  Coombe,  and,  as  such,  to  be  entitled  thereto,  by 
virtue  of  the  direction  to  lease  contained  in  the  testator's 
will. 

This  was  an  information  filed  by  the  Attomey- 
General,  at  the  relation  of  Trinity  College,  Oxford^ 
against  Mr.  Chreenhill  alone,  and  it  prayed  that  the 
validity  of  the  direction  in  the  will,  as  to  leasing  the 
manor  and  estate  at  Abbotts  Langley,  so  far  as  related 
to  the  moiety  devised  to  Trinity  College,  Oxford,  might 
be  determined,  and  that  it  might  be  declared,  whether 
or  not  such  direction,  if  purporting  to  create,  in  favour 
of  all  generations  of  persons  connected  in  affinity  with 
the  testator,  a  perpetual  right  to  a  lease  of  the  estate 
"  at  one-third  part  under  true  value,"  was  invalid  and 
void  in  law,  and  if  so,  that  it  might  be  declared  that 
the  whole  interest  in  that  moiety,  discharged  from  the 
direction  as  to  leasing,  belonged  to  Trinity  College,    I^ 

also 
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also   prayed  that  the  construction  of  the  charitable 

bequest  might  be  determined. 

Att.-Gbm. 

V. 

The  Defendant  claimed  to  have  the  lease  renewed  to    Grbbmhill. 
him  at  the  expiration  of  the  present  term  at  one-third 
part  under  true  value. 

Mr.  Selwyn  and  Mr.  F,  V.  Hawkins  in  support  of 
the  information.  The  direction  to  lease  was  limited  to 
the  brothers  and  sisters  of  the  wife,  and  so  limited  it  was 
valid ;  but  if  the  direction  was  to  lease  for  ever,  then  it 
was  too  remote  and  void  as  a  perpetuity ;  Hope  v.  The 
Mayor  ^c.  of  Gloucester  (a).  A  lease  renewable  for 
ever  to  relatives,  varying  from  time  to  time  and  at  a 
variable  rent,  is  an  estate  quite  unheard  of  and  unknown 
to  the  law.  It  is  not  a  charity  and  is  inalienable;  and 
the  cy  pr^  doctrine  which  would  give  an  estate  of  in- 
heritance to  the  first  taker,  Pitt  v.  Jackson  (i),  is  in- 
applicable. 

This  gift  being  void,  the  charity  is  entitled  to  the 
whole  estate ;  for  it  has  long  been  settled  that  there  is 
no  resulting  trust  in  favour  of  the  heir  at  law;  Thetford 
School  Case  (c).  In  Attorney -General  v.  Catherine 
Hall  {d),  there  was  a  devise  of  an  estate  to  charitable 
purposes  with  a  direction  that  the  rents  should  not  be 
raised.  Lord  Eldon  held  that  this  direction  was  void, 
and  that  there  was  no  resulting  trust  in  favour  of  the 
heir. 

Mr.  Willcock  and  Mr.  C.  Hall  for  the  Defendant. 
After  an  enjoyment  of  more  than  two  centuries,  the 
Court  will  presume  that  the  estate  has  been  held  under 
some  sufficient  authority  so  as  to  legalize  what  has 

hitherto 

(a)  7  De  G.,  M,  4-  G.  647.  (c)  8  Co.  Bep.  130,  b. 

(6)  2  Bro.  C.  C.  51.  {d)  Jacob,  p.  395. 

o2 
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1863.  hitherto  been  done.  It  may  well  assume  that  the 
'^-^^'^-^  Defendant  takes  as  descendant  of  the  brothers  and 
'l^  *  sisters  referred  to  in  the  will.  There  is  nothing  illegal 
Greemhill.  Qr  invalid  in  the  gift;  the  trust  would  have  been  satisfied 
by  the  granting  one  lease  to  the  brothers  and  sisters  with 
a  covenant  to  renew  at  two-thirds  of  the  annual  value. 
Such  a  renewable  lease  is  a  common  tenure  in  Ireland^ 
and  the  rental  is  more  variable  than  a  corn  rent  under 
the  statute  of  Elizabeth,  In  Hope  v.  The  Corporation 
of  Gloucester,  the  gift  was  for  the  benefit  of  persons  to 
be  ascertained  from  time  to  time;  here  the  gift  is  in 
favour  of  the  brothers  and  sisters  for  ever,  and  the 
estate  is  alienable.  But  if  the  direction  to  lease  be  void, 
the  colleges  take  subject  to  the  trust  in  favour  of  the 
brothers  and  sisters,  and  there,  is  therefore,  a  resultint^ 
trust  in  favour  of  the  heir  at  law  of  the  testator,  between 
whom  and  the  lessees  alone  the  only  contest  can  exist. 
If  one  of  these  constructions  be  consistent  with  the  law 
and  the  other  opposed  to  it,  the  former  is  to  be  preferred. 

Lastly,  the  suit  is  defective  for  want  of  parties,  the 
heir  at  law  and  Sydney  Sussex  College  and  the  other 
representatives  of  the  brothers  and  sisters  ought  to  be 
represented. 

Mr.  F.  V.  Hawkins  in  reply.  The  clause  in  question 
is  a  mere  condition,  which  being  void,  the  college  takes 
the  whole  estate  discharged  of  it,  for  the  charitable 
purposes  mentioned  in  the  will. 


The  Master  of  the  Rolls. 

j)^^  7,  In  this  case,  I  must  make  a  decree  to  the  efiect  asked 

by  the  Informants.  The  will  is  very  peculiar,  but  that 
part  which  relates  to  the  subject  is  set  forth  in  the 
information.     I  think  there  is  a  gift  of  the  whole  of  the 

property 
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property  to  the  colleges,  but  to  be  employed  by  them  1863. 
for  the  charitable  purposes  stated  in  the  will,  and  that  '-^-'•-^ 
the  direction  to  lease  the  property  to  his  ''wives*  kin-  «. 

dred  ever,  viz.  brothers  and  sisters/'  is  no  part  of  the  Grbbmhill. 
charity,  but  an  attempt  to  give  a  beneficial  interest  in 
perpetuity  to  persons  who  cannot  take  it.  The  case  of 
Ho^  V.  The  Carporatwn  of  Gloucester  (a)  establishes 
that  point  very  clearly,  and  this  is  confirmed  by  the 
decisioQ  in  the  Attomey-Oeneral  v.  Catherine  HaU{b). 

The  result  will  be,  they  may  let  to  whom  they 
please,  at  their  own  discretion.  But  if  this  devise  were 
in  other  respects  valid,  it  would  be  difficult  to  say  what 
was  meant  by  "  my  wives'  kindred  ever,  viz.  brothers 
and  sisters  there  and  at  Harrow,**  I  suppose  it  meant 
those  only  who  were  residing  at  Langley  and  Harrow ; 
but  I  express  no  opinion  on  this.  I  am  of  opinion  that 
the  whole  estate  was  given  to  the  colleges  for  a  charity, 
and  that  this  gift  to  the  wives'  kindred  is  void  and 
cannot  take  effect. 

A  question  was  raised  whether  the  Defendant  properly 
represented  all  the  wives'  kindred,  and  I  think  he  does, 
and  that  it  would  be  a  needless  employment  of  the 
functions  of  this  Court,  if  I  sent  an  inquiry  to  Chambers 
as  to  who  were  meant  by  the  words  ''  kindred,  viz. 
brothers  and  sisters,"  and  who  represents  them.  The 
Defendant  having  had  the  lease  granted  in  that  cha- 
racter makes  him  sufficient  to  represent  them. 

The  absence  of  Sydney  College  is  not  material  as 
I  decide  in  their  favour. 

The  Defendant  should  have  his  costs,  for  he  has 
behaved  quite  properly. 

(«)  7  De  G.,  Af.  *  G.  647.  (6)  Jacob,  381. 
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1863. 


Nov.  9, 10. 

Judgments 
agamst  ex- 
ecutors and 
administrators 
need  not  be 
registered  in 
the  Common 
Fleas,  under 
the  23  &  24 
Fict.  c.  38, 
8.  3,  in  order 
to  retain  their 
preference  in 
the  adminis- 
tration of  the 
estate. 


JENNINGS  V.  RIGBY. 
JAMES  RIGBY  died  intestate  in  September,  1862. 

On  the  14th  o{  November ,  1862,  Mr,  Gordon,  a  cre- 
ditor of  the  intestate,  obtained  a  judgment  against  his 
administratrix  for  196Z. 

On  the  same  day,  Mr.  Openshaw  obtained  a  like 
judgment  for  205L 

On  the  29th  of  November,  1862,  Mr.  Maxwell  ob- 
tained a  like  judgment  for  134L 

On  the  1st  of  December,  1862,  an  order  was  made, 
under  an  administration  summons,  issued  on  the  17th  of 
November,  at  the  instance  of  simple  contract  creditors, 
for  the  administration  of  the  intestate's  estate,  and  the 
usual  accounts  and  inquiries  were  directed. 

The  estate  proved  deficient  for  the  payment  of  all  the 
debts,  and  the  Chief  Clerk,  by  his  certificate,  reserved 
the  question,  whether  the  judgments  obtained  against 
the  administratrix  had  priority  over  the  simple  contract 
creditors,  none  of  the  judgments  having  been  docketed 
or  entered. 

Mr.  Selvoyn  and  Mr.  De  Gex  for  the  Plaintiffs,  who 
were  simple  contract  creditors.  The  statute  of  the 
23  &  24  Vict.  c.  38,  s.  2,  is  express,  that  no  judgment 
which  is  not  entered  or  docketed  "  shall  have  any  pre- 
ference against  heirs,  executors  or  administrators  in  their 
administration  of  their  ancestor's,  testator's  or  intestate's 

estates." 
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estates."    These  judgment  debts,  none  of  which  have        1863. 
been  docketed  or  registered,  have,  therefore,  no  priority 
over  the  simple  contract  debts. 

Mr.  Bird  and  Mr.  Pearson  for  the  judgment  creditors. 
Prior  to  the  4  &  5  Will.  Sc  Maty,  c.  20,  executors  or 
administrators  who  paid  simple  contract  debts  before 
judgment  debts,  of  whose  existence  they  were  wholly 
ignorant,  committed  a  devastavit*  That  statute  recited 
the  hardship  and  difficulty  in  finding  judgments,  and 
provided  for  their  being  docketed  alphabetically,  and 
then  enacted,  that  judgments  not  docketed  should  not 
affect  purchasers  or  have  any  preference  in  the  adminis- 
tration of  estates.  The  1  &  2  Vict.  c.  110,  omitted 
to  provide  for  this,  and  the  docket  having  been  closed 
by  the  statute  of  the  2  &  3  Vict.  c.  11,  the  Court,  in 
Fuller  V.  Redman  (a),  held,  that  there  was  no  protection 
for  executors  and  administrators  who  paid  simple  con- 
tract debts  in  ignorance  of  the  existence  of  judgment 
debts.  The  23  8c  24  Vict.  c.  38,  was  passed  in  conse- 
quence of  that  decision,  and  to  remedy  the  omission. 
It  recites  that  ''  executors  or  administrators  had  been 
held  to  have  lost  the  protection  which  they  enjoyed  under 
'  the  statute  of  Will.  &  Mary/  and  that  it  was  expedient 
that  the  same  should  be  restored." 

The  only  object  of  the  last  statute  was,  to  restore  to 
executors  and  administrators  the  protection  they  enjoyed 
under  the  former  statute.  The  decisions  therefore  under 
the  former  Act  are  strictly  applicable  to  the  last  Act, 
and  in  Gaunt  v.  Taylor  (&)  it  was  held,  that  it  was  not 
necessary  to  docket  a  judgment  recovered  against  execu- 
tors in  order  to  give  it  preference  in  the  administration 
of  an  estate. 

Mr. 

(a)  26  Beav.  600. 

(b)  3  Man.  ^  Gr.  886,  and  3  Scott  (N.  S.)  700. 
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Mr.  H.  Humphreys  for  the  administratrix. 

Mr.  Selwyn  in  reply. 


Not.  10. 


The  Master  of  the  Rolls. 

I  think  that  the  case  of  Gaunt  v.  Taylor  is  too  strong 
to  get  over^  and  on  looking  carefully  into  it,  I  think 
that  the  reasons  pointed  out  by  Mr.  Bird  are  the 
real  reasons  why  the  Court  held  that  the  statute  did 
not  apply  to  judgments  against  executors  and  admi- 
nistrators. 

I  held  in  Fuller  v.  Redman  (a),  that  the  2  &  3  Vict. 
c.  11,  having  put  an  end  to  dockets  in  every  case,  the  old 
law  was  revived,  and  that  an  executor  or  administrator 
might  become  liable  for  a  devastavit  by  paying  simple 
contract  debts  before  judgment  debts,  of  which  he  could 
know  nothing.  This  was  justly  considered  to  be  a  great 
hardship,  and  Lord  St.  Leonards  introduced  the  23  &  24 
Vict.  c.  38,  which  afterwards  passed,  not  for  the  purpose 
of  restoring  the  old  law,  but  merely  to  remove  the  diflS- 
culty  noticed  in  Fuller  v.  Redman^  and  to  restore  the  old 
law  as  regards  judgments  against  the  testator  or  intes- 
tate. The  Court  had  already  held,  that  executors  and 
administrators  must  know  of  judgments  against  them- 
selves, and  it  was  therefore  unnecessary  to  provide  that 
they  should  not  be  guilty  of  a  devastavit.  I  am  of 
opinion  that  Gaunt  v.  Taylor  governs  this  case»  and  that 
in  the  administration  of  this  estate,  which  appears  to  be 
insolvent,  you  must  pay  the  costs  of  all  the  parties  as 
between  solicitor  and  client,  and  next  pay  the  specialty 
debts  and  then  the  judgment  debts. 

Mr. 
(a)  26  Beav.  600. 
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Mr.  Bird.  The  judgments  must  be  paid  according  to        1863. 
their  priorities. 

Mr.  Pearson.  1  agree  to  that,  the  cases  are  too  strong 
to  dispute  it. 


Re  ILDERTON. 

Nov. 
npHREE  gentlemen^  named  Scott,  Lister  and  Hobler,  An  order  of 
^      employed  Mr.  llderton  as  their  solicitor.  TwH^itoA" 

bill  incurred 
Scott  and  Lister  alone  obtained  an  order  of  course  to  g^ns,  obtained 

tax  his  bilL    A  motion  was  now  made  to  discharge  the  <>«  *l>e  appH- 
,  111  1  1 1        1     r       1      cation  of  two 

order  on  the  ground  that  the  order  could  only  be  ob-  of  them,  is 

tained  on  the  application  of  the  three  clients.  irregular. 

Mr.  Welford,  in  support  of  the  application,  cited  In 
re  Chilcote  (a) ;  In  re  Lewin  (ft) ;  In  re  Perkins  (c). 

Mr.  Henry  Stevens,  contrd. 

The  Master  of  the  Rolls. 

The  difficulty  is,  that  the  third  client  must  be  bound 
by  the  taxation,  and  that,  after  this  taxation  by  two 
only,  he  might  have  the  bill  taxed  again.  If  he  will  not 
allow  his  name  to  be  used  you  must  make  a  special  ap- 
plication. 

The  order  has  been  obtained  on  an  allegation  that 
Scott  and  Lister  jointly  employed  Mr.  llderton  as  their 
attorney,  and  on  that^  they  ask  for  the  taxation  of  his 

bill. 

(a)  1  Bern.  421.  (c)  8  Beav.  241. 

(6)  16  Beav.  608. 
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1863.  ^^1''  I^  appears,  however,  that  they  have  not  so  em- 
ployed him,  but  that  he  has  been  employed  by  the  three. 
This  order  is  clearly  irregular,  and  I  must  discharge  it. 
You  must  make  a  special  application. 


Dec.  3. 


ROWLANDS  V.  EVANS.    (No.  2.) 


Pending  the  "D  Y  the  decree  made  in  November^  1861  (a),  the  part- 
^rihfp'ao^"^  ^^     nership  between  Jones^  Evans  and  Williams  was 

counts  under     dissolved,  and  the  usual  accounts  were  directed  to  be 

a  decree,  one         , 

of  the  partners  taken. 

died.    His 

will  bv  wliich 

he  gave  his  Pending  this,  Williams,  who  was  a  lunatic,  died  in 

wW^  Md*  ^^^y^  ^^^'  ^^^  ^^^  ^'"'  *^y  ^'"^'^  ^^  appointed  his 
appointed  her  widow  executrix,  and  devised  and  bequeathed  to  her  his 
waafnU^a-'^'  real  and  personal  estate,  was  contested  in  the  Court 

tioninthe  of  Probate,  and  the  accounts  could  not  proceed.  A 
Probate  Court.  .  *    i      ,.        .,  «        »    »-»  .    i 

This  Court        motion  was  now  made  by  his  widow,  Sarah  Evajis  (who 

declined,under  ^^^  ^  Defendant   to   the   suit,  as  committee   of  her 

the  15  4r  16  '        , 

Vki,  c  86,       husband),  that  she  might  be  appointed,  pending  the 

point  the*^'  proceedings  to  obtain  probate  of  the  will,  to  represent 
widow  to  the  estate  of  her  deceased  husband,  under  the  15  &  16 

wtoteln  the^      V^^-  C-  86,  s.  44. 
suit,  pending 
the  litigation. 

Mr.  E*  Rodwell,  in  support  of  the  motion,  argued 

that  the  Court  had  jurisdiction  to  make  this  appoint- 
ment, for  if  the  will  should  be  established,  the  widow 
would  be  the  executrix  and  sole  and  beneficial  owner  of 
the  estate,  but  if  it  should  not,  then  that  she  would  be 
entitled  to  administration  and  to  one-half  of  the  estate. 

He 

(a)  30  Beav.  302. 
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He  cited  Hele  v.  Lord  Bexley  (a) ;  Dean  of  Ely  v. 
Gay  ford  (i) ;  Gibson  v.  Wilh  (c) ;  Jones  v.  Foulkes  {d). 

Mr.  G.  iV.  Colt,  for  the  Plaintiff,  did  not  object  to 
the  order  asked,  provided  the  Plaintiff  would  thereby 
get  a  complete  discharge,  but  he  observed  that  a  diffi- 
culty arose  from  the  circumstance  that  the  deceased  was 
an  accounting  party. 

The  Master  of  the  Rolls. 

I  doubt  whether,  if  I  made  the  order,  the  Plaintiff 
would  get  a  complete  discharge ;  though,  if  the  person 
appointed  to  represent  the  estate  of  the  deceased  should 
ultimately  be  the  legal  personal  representative,  it  is 
possible  that  the  proceedings  would  be  binding. 

I  will  consider  the  point. 


The  Master  of  (he  Rolls. 

The  more  I  have  considered  this  case,  the  more  I  feel       Dec,  4. 
that  I  cannot  properly  make  the  order  asked. 

(a)  15  Beao.  340.  (c)  21  Beav.  620. 

(b)  16  Beav.  561.  (d)   10  W.  R.  55. 
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Re  THE  WATERLOO  LIFE,  &c.,  ASSURANCE 
^J863.  COMPANY. 

liee.  15. 

1864.  PAUL  AND  BERESFORD'S  CASE. 

Jon.  13. 

8  Vict.  c. 


The  pro-  fT^HIS  company  was  formed  under  the  7  & 

company  regis-  ^^^'     It  was  provisionally  registered  o 

tered  under       of  February^  1851,  and  completely  registered  on  the 


the7&8  Fif^  ^^  ^     ^  1^     r  „      .  1      ^  .r         .  ,    ,      ,     , 

c.  110,  sold  to   ^4tn  of  the  following  month  of  November ^  and  the  deed 

the  provisional  of  settlement  bore  date  the  10th  November,  1861.     The 

directors  of  an        .   ,  ' 

insurance  com-  original  promoters  of  the  company  were  three  gentlemen 

^"t^* subject!  "^""^^  Beresford,  Paul  and  Baylis  (since  deceased),  and 

and  a  lease-       the  object  was  to  carry  on  the  business  of  an  insurance 

rent,  in  con-'     company,  upon  certain  principles  in  relation  to  life  as- 

sideration  of  a   gurance,  which  were  embodied  and  described  in  a  work 

per-centage  on 

the  policies.       intituled  **A  Treatise  on  the  new  Application  of  the  Prin- 

niilht*"  fter^'    ^V^^^  ^f  ^(/"^  Assurance,**  of  which  treatise  the  projectors 

wards,  the  pro-  were  proprietors.    The  projectors  had  also  taken  a  lease 

i^ec^rs^^e  ^^  ^  house,  No.  365  in  the  Strand,  for  thirty-five  years, 

transaction       at  a  rent  of  230/.,  for  the  purposes  of  the  company. 

was  acted  on, 

but  was  not 

confirmed  by         It  was  arranged  that  this  treatise  and  lease  should  be 

mfet^n^linder  Purchased  for  the  projected  company, 
the  29th  sec- 
tion:—He/rf,  A.t  a  meeting  of  the  directors,  held  on  the  16th  of 
that  it  was  .                                   . 
binding  on  the  September,  1861,  at  which  the  three  projectors  were 

*^^ A?te"^  rd  P^^^^^^^  ^^  ^^  determined  that  the  eleventh  clause  in 

the  same  pro-  the  draft  of  the  deed  of  settlement,  as  it  then  stood, 

^IrecUirT  re^  which  referred  to  the  claims  of  the  promoters,  should  be 

leased  their  assented  to  and  incorporated  in  the  deed.     This  clause 

■ideration  of  was  not,  however,  incorporated  in  it,  because  the  Regis- 
annuities: —  4 -or 
Held,  that  ^^^ 
however  beneficial  the  arrangement  might  be  to  the  company,  it  required  the  confir- 
matioD  of  a  general  meeting  to  give  it  vfdidity. 
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trer  of  JoiDt-Stock  Companies  would  not  have  registered        1863. 
it  in  that  form.     In  consequence  of  this,  the  substance       ^^^^^^r^ 
of  the  clause  was  carried  into  effect  by  an  indenture  of    Waterloo 
the  27th  October,  1861,  which  was  to  this  effect:— It         Co. 
was  made  between  the  promoters  of  the  one  part,  and    Bk»"''o«id*8 
Mr.  Deacon  and  Mr.    Teuton,  described   as   the  pro- 
visional trustees  of  the  company,  of  the  other  part.     It 
recited  that  Deacon  and  Teulon,  as  such  trustees,  had 
contracted  with  the  promoters  for  the  purchase  from 
them  of  all  the  benefit  and  advantage  in  the  premises 
and  the  book  at  the  price  of  750/.,  to  be  paid  to  them 
by  the  company  in  manner  thereinafter  mentioned,  on 
complete  registration  thereof;  and  that  it  had  been  also 
agreed,  that  the  company  should  and  would  pay  the  pro- 
moters, respectively,  during  their  lives,  if  the  company 
should  so  long  continue,  for  their  own  absolute  use  and 
benefit,  21.  per  cent,  commission  on  all  premiums  paid 
to,  or  received  by  and  on  behalf  and  in  respect  of  the 
life  policies  effected  therewith.  The  deed  then  witnessed, 
that  for  the  consideration  therein  mentioned,  the  pro- 
moters assigned  to  the  trustees,  for  and  on  behalf  of  the 
company,  their  right  in  the  premises  in  the  Strand,  and 
to  the  said  book  or  pamphlet. 

The  760/.  consideration  referred  to  in  the  deed  was 
paid  to  the  promoters  in  shares  of  the  company,  with 
five  shillings  credited  thereon,  duly  allotted  in  or  about 
the  24th  October,  1861. 

At  this  time,  the  three  promoters  were  not  directors  of 
the  company,  but  they  were  subsequently  appointed 
directors  by  the  deed  of  settlement  executed  on  the  10th 
of  November,  1851,  and  registered  on  the  24th  of  that 
month.  On  the  22nd  of  December,  1851,  at  a  meeting 
of  the  board,  at  which  the  projectors  were  present  but 
took  no  part  and  did  not  vote,  it  was  resolved,  that  the 

deed 
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1864.       brewery,  might,  as   I   conceive,  legally  and  properly 
^"^^/^      sell  that  concern  to  an  incipient  joint  stock  company, 
Waterloo     ^^^  ^^^  purpose  of  being  made  the  subject  of  business 
Co.  to  be  carried  on  by  it;    and  such  purchase  and  sale 

Bbrebpord's  ^oQid  not,  as  I  apprehend,  become  invalid,  by  rea- 
son of  the  vendor  subsequently  joining  the  company 
and  becoming  a  director  of  it,  even  though  the  29th 
section  were  not  afterwards  complied  with.  The  case 
of  Burt  V.  7^  British  Nation  Life  Assurance  Cam" 
pany  (a)  is,  I  think,  an  authority  to  support  this  view, 
and  which  I  should  not  hesitate  to  follow. 

This,  however,  is  not  the  contract  in  respect  of  which 
these  gentlemen  claim,  and  the  subsequent  contract  is  of 
a  most  questionable  character.  The  second  agreement 
was  entered  into  on  the  24th  of  March,  1857,  at  which 
time  these  three  gentlemen  were  unquestionably  di* 
rectors.  The  contract  is  a  very  material  variation  from 
the  original  agreement,  and  though  the  surrender  of 
their  interests  under  that  agreement  constituted  a  good 
consideration  for  the  new  one,  yet  as  it  was,  in  truth, 
a  distinct  and  perfectly  new  agreement  entered  into  with 
directors,  I  am  of  opinion  that  it  required  the  assent  and 
approval  of  the  shareholders  at  a  general  meeting  to 
give  it  validity. 

It  is  suggested,  that,  in  truth,  this  arrangement  was 
a  beneficial  one  to  the  company,  and  that,  by  it,  these 
gentlemen  were  abandoning  to  the  company  a  part  of 
what  they  had  already  got  secured  to  them ;  for  it  is 
ascertained,  that  2L  per  cent,  on  the  premiums  or  the 
policies  would  have  far  exceeded  the  1002.  per  annum. 
But  assuming  this  to  be  so,  still  I  am  of  opinion,  that  it 
required  the  sanction  of  the  shareholders  in  geoeral 

meeting. 
(«)  I  De  G.^  J.  158. 
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for  the  arrears  of  their  annuities  and  for  the  value        1863. 
thereof,  and  the  claim  was  allowed  by  the  Chief  Clerk. 
The  case  was  adjourned  into  Court. 

Mr.  Selwyn  and  Mr.  W.  W.  Cooper  for  Paul  and  Birbsford's 
Beresford.  The  provisional  directors  had  power  to 
enter  into  the  agreement  of  the  27th  October,  1851, 
for  the  purchase  of  the  premises  and  book,  which  were 
"  necessary  for  constituting  the  company,"  and  were 
"  necessarily  required  for  the  establishment"  of  it ;  7  iJ* 
8  Vict.  c.  110,  s.  27.  The  projectors  were  not,  at  the 
date  of  the  contract,  directors  of  the  company,  and, 
therefore  the  contract  did  not  require  the  confirmation 
of  a  general  or  special  meeting  under  the  29th  section. 
Besides  this,  grants  of  annuities  like  the  present  are 
expressly  excepted  from  the  operation  of  that  section. 
The  first  contract  was,  therefore,  valid. 

The  second  contract  was  also  valid ;  for  it  was  for 
valuable  consideration,  and  was  acted  on  and  acquiesced 
in  by  the  company,  and  the  payments  were  allowed  by 
the  auditors  and  included  in  the  annual  accounts,  Burt 
V.  The  British  National  Life  Assurance  Association  (a), 
and  sanctioned  by  the  company.  The  arrangement  was 
highly  beneficial  to  the  company ;  but  if  it  be  void,  then 
the  claimants  are  entitled  to  fall  back  on  their  first  con- 
tract with  the  company. 

Mr.  Baggallay  and  Mr.  Swanston  for  the  Official 
Liquidator.  The  second  agreement,  made  in  1857, 
when  the  claimants  were  directors,  is  clearly  void 
under  the  29th  section,  which  precludes  any  director, 
who  is  directly  or  indirectly  concerned  or  interested  in 
any  contract  proposed  to  be  made  on  behalf  of  the 
company,  from  acting  as  a  director.  And  it  provides, 
"  that  if  any  contract  or  dealing  (except  a  policy  of  as- 
surance 
(a)  4  D«  G.  4"  J.  174. 
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1864.  order  to  give  the  transaction  validity,  the  provisions  of 
the  twenty-ninth  section  of  the  7  &  8  VicL  c  110,  ought 
to  have  been  followed,  and  that  these  not  having  been 
complied  with,  this  transaction  is  invalid,  and  that  the 

Case"^  "   claimants  cannot  derive  any  benefit  from  it 

The  result  of  this  will  be,  that  the  original  inden- 
ture, which  was  abandoned  only  for  the  purpose  of 
this  new  contract,  remains  in  force,  and  that  Mr. 
Berenford  and  Mr.  Paul  will  be  entitled  to  2/.  per 
cent,  on  all  policies  effected  since  the  24th  of  Marchf 
1857,  until  the  sale  of  the  business  in  Jult/,  1862.  An 
account  must  be  taken  of  these,  and  against  the  aoQOunt 
to  be  found  due,  on  taking  such  account,  the  lOOL 
annually  received  by  them  must  be  set  off,  and  the 
balance  so  to  be  ascertained  to  be  due  to  them  must  be 
set  off  against  the  calls  they  are  required  to  pay  as 
contributories  of  the  company. 
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Re  TIDSWELL. 

Dec.  17. 

T\ISPUTES  having  arisen  between  Richard  Tidswell,  An  arbitrator, 
Benjamin  Tidswell  VLud  persons  named  Royle  and  counts^Jlowed 

Barrett^  who  were  interested  under  the  will  of  a  testator,  *^o  1»>11»  o^ 
,    .  .  1.         *.         ....  costa  sent  to 

and  there  being  a  suit  pending  for  administenng  the  him  by  one 

estate,  they  agreed  to  refer  the  matters  to  arbitration.  «<ie  after  the 

•^      ®  last  meeting, 

Accordingly,  by  an  agreement  dated  the  14th  day  of  without  com- 

April,  1863,  all  the  above  parties  agreed  that  the  "  suit  {^eSX 

and  all  other  disputes  and  differences  between"  them  other  side,  and 

should  be  referred  to  Mr,  Slater,  and  that  the  "  arbi-  thorised  under 

trator  should,  if  he  should  think  necessary,  be  at  liberty  *^®  reference 

T  ,  ^     ,     to  appoint  an 

to  appoint  some  person  not  objected  to  by  any  of  the  accountant, 

parties  thereto  as  an  accountant  to  assist  him."  tob^'an^'^of'th 

parties/'  ap- 
This  submission  having  been  made  an  order  of  this  wkhout  corn- 
Court,  three  meetings  were  held  before  the  arbitrator,  municating 
the  last  of  which  was  on  the  22nd  of  May,  1863.   Claims  ties.    The 

were  made  before  the  arbitrator  by  Benjamin  THds-  *^"^  ^^^  »et 

■'  •^  aside. 

toell,  for  the  amount  of  five  bills  of  costs ;  two  of  them,     An  arbitrator 

amounting  together  to  278/.,  were  not  produced  to  the  a^^^^hj^Jf 

arbitrator  until  the  2nd  of  June  after  the  last  meeting,     be  found  due 

from  one  party 
should**  be 

The  arbitrator,  without  communicating  with  any  of  forthwith  paid 

.  ,  and  accounted 

the  parties,  had,  after  the  last  meeting,  appointed  a  Mr.  for  by  him  and 

Haworthf  an  accountant,  but  merely,  as  he  stated  in  his  Jj^ought  into 
'  ^        ^         '  .  .  *Qe  trust  ac- 

affidavit,  to  assist  him  in  calculating  the  interest  on  the  counts:" — 

accounts  stated  in  the  summary.  wMlj>i^unJ?^ 

tain  and  fatal 
The  arbitrator  made  his  award  on  the  13th  of  June,     obeerva- 

1863   ^^°"'  ^  ^^  '^ 
'  mitting  an 

award  back  to 

the  same  arbitrator  under  the  17  &  18  Fict.  c.  125,  s.  8. 
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1863,  whereby  he  awarded,  amongst  other  things,  that 
these  two  bills  of  costs,  amounting  together  to  278/., 
should  be  allowed  to  Benjamin  Tidswelly  and  should 
stand  as  disbursements  in  the  accounts.  He  also  found 
and  awarded  as  follows  : — 

**  I  find  and  award  that,  including  interest  on  the  ex- 
cess of  value  in  the  property  apportioned  to  and  taken  by 
Benjamin  Tidswell,  the  sum  of  446/.  10^.  4c2.  is  due  from 
him  to  the  trust  estate,  to  equalize  his  share  in  the  trust 
property  with  the  shares  of  his  brothers  and  sisters; 
and  I  award  and  direct  that  this  sum  be  forthwith  paid 
or  accounted  for  by  him,  and  brought  into  the  trust 
accounts."  The  award  contained  similar  findings  as  to 
other  sums. 

After  the  award  had  been  made  an  order  of  this  Court, 
a  motion  was  made,  on  behalf  of  Richard  Tidswell,  that 
it  might  be  set  aside. 

The  objections  to  the  award  were  three  :  first,  on  the 
ground  that  the  arbitrator  had,  after  the  last  meeting, 
received  the  two  bills  in  the  absence  of  the  party  com- 
plaining ;  secondly,  that  he  had  appointed  an  accountant 
without  communicating  with  the  parties  and  giving  them 
an  opportunity  of ''  objecting"  to  him ;  thirdly,  that  the 
award  was  neither  certain  nor  final  in  the  statement, 
**  that  the  446/.  should  be  forthwith  paid  or  accounted 
for  by  him  and  brought  into  the  trust  accounts." 

Mr.  Southgate  and  Mr.  T.  A.  Roberts,  for  Richard  T, 
Tidswell,  in  support  of  the  motion. 

Mr.  Jolliffe  appeared  for  other  parties  not  moving, 
but  the  Court  held  that  they  could  not  be  heard. 

Mr.  Selwyn  and  Mr.  C.  Hall,  in  support  of  the  award. 

The 
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The  following  authorities  were  referred  to ;  Dobson  v. 
Groves  {a);  Stonehewer  v.  Farrar{b);  Re  Plews  and 
Middleton  (c) ;  Walher  y.  Frobisher  {d) ;  Be  Haigh  (e) ; 
Harvey  v.  Shelion{f);  and  as  to  remitting  back  the 
award  for  the  reconsideration  of  the  arbitrator,  17^18 
Vkt.  c.  126,  8.  8. 

The  Mastbr  of  the  Rolls. 

I  am  of  opinion  that  this  award  is  defective  upon  all 
the  grounds  which  have  been  stated.  The  first  of  them 
appears  to  me  to  raise  a  serious  difficulty.  Here  is  a 
submission  to  arbitration,  which  requires  the  arbitrator 
to  take  the  accounts  of  the  testator's  estate,  and  it 
happens  that  a  very  large  portion  of  those  accounts 
consist  of  certain  bills  of  costs  to  be  sent  in  by  Mr. 
Benjamin  TtdstoeU.  The  arbitrator  receives  these  bills, 
knowing  that  Mr.  Bichard  Tidswell  had  not  seen  some 
of  them,  and  who  was  thereby  deprived  of  an  oppor- 
tunity of  examining  these  accounts,  and  of  ascertaining 
whether  he  had  any  objection  to  them  or  not.  And  ac- 
cordingly the  arbitrator  allows  those  bills  of  costs,  which 
Mr.  Bichard  Hdswell  has  never  seen,  and  that,  in  the 
course  of  taking  the  accounts  between  these  parties.  It 
is  quite  settled  by  several  cases,  and  particularly  by  the 
one  referred  to,  that  even  where  arbitrators  take  any  evi- 
dence, however  trifling  or  slight,  in  the  absence  of  one 
of  the  parties,  that  vitiates  the  award.  In  the  case  of  Be 
Plews  aiid  Middleton  (^),  the  arbitrators  wanted  some  ex- 
planation as  to  the  amount  of  interest  due  from  a  third 
person  ;  they  each  examined  such  person  separately,  and 
having  come  to  the  same  conclusion,  they  acted  upon 

the 

(a)  6  Q.  B.  Rep,  637.  (e)  3  De  O.,  F,  4  J.  157. 

(6)  lb.  730.  (/)  7  Beav.  455. 

^c)  lb,  845.  (g)  6  Q.  B.  Rep.  845. 
id)  6  Vt$.  70. 
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1863.       the  evidence  and  made  their  award.    Though  it  was 
^■^^^^      perfectly  bona  fide  on  their  part,  still  the  Court  set  aside 
XiDswBLL.     the  awards  because  the  arbitrators  carried  on  the  exami- 
nation apart  from  each  other,  and  that^  in  the  absence  of 
the  parties  to  the  reference,  who  were  interested  in  con- 
testing any  evidence  which  might  be  given.     But,  in 
taking  accounts  between  contending  parties,  to  allow  to 
one  bills  which  have  not  been  seen  by  the  other,  is  a 
matter  much  more  open  to  objection,  and  one  which 
cannot  possibly  be  submitted  to,  or  permitted'  to  bind 
the  rights  of  the  parties.     It  is  true  that  it  is  very  easy 
to  determine  the  principle  upon  which  an  account  is 
to  be  taken,  without  seeing  the  account  itself.     For  in- 
stance, in  this  case,  it  would  have  been  very  easy  to 
determine  that   Mr.   Benjamin    Tidswell,   the   trustee, 
should  be  allowed  his  costs,  charges  and  expenses,  and 
also  his  remuneration  as  solicitor,  though  he  was  a  trustee. 
The    arbitrator  might    have   determined  that  without 
seeing  any  of  the  bills  of  costs ;  and  if,  as  I  assume, 
that  was  so  settled  at  the  last  meeting,  it  could  not  now 
be  complained  of.   But  to  allow  all  the  items  of  the  bills 
without   the  other  side   seeing  or  knowing  anything 
about  them,  is,  in  my  opinion,  in  the  absence  of  an 
express  and  specific  agreement  to  that  effect,  a  &tai 
objection  to  the  award.     It  is  a  matter  of  indiiFerenoe 
whether  they  were  seen  before  or  after  they  were  sent  to 
the  arbitrator ;  but  it  was  essential  that  they  should  be 
seen  by  the  party  sought  to  be  charged  before  the  arbi- 
trator made  his  award. 

The  objection  relating  to  the  employment  of  an  ac- 
countant is  also  one  which  cannot  be  got  over.  Here  is 
a  submission  to  arbitration,  which  expressly  provides, 
that  the  arbitrator  may  appoint  a  person  ''  not  objected 
to  by  any  of  the  parties"  as  an  accountant.  Then  an 
accountant  is  employed,  who  was  never  previously  heard 

of 
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of  by  oDe  of  the  parties,  and  who,  therefore,  has  had  no 

opportunity  of  objecting  to  him.     I  assume  that  he  was 

a  very  proper  person,  but  I  think  the  objection  is  a  fatal     Tidswbll. 

one. 

If  this  had  been  the  only  objection  to  the  award,  I 
should  have  been  much  disposed  to  have  sent  the  matter 
back  to  the  same  arbitrator.  But  the  former  objection 
is,  in  my  opinion,  one  which  would  make  it  inexpedient 
to  do  so ;  because,  notwithstanding  the  perfect  honesty 
and  bona  fides  of  an  arbitrator,  it  is  impossible,  where 
an  award  has  been  set  aside  and  sent  back  upon  such 
grounds,  that  there  should  not  be,  in  spite  of  himself, 
some  disposition  to  favor  one  side,  and  a  disposition  to 
make  it  appear  that  the  objections  to  the  award  were 
useless,  and  that  the  sending  it  back  was  productive  of 
no  good. 

I  think  the  last  objection,  with  respect  to  the  uncer- 
tainty appearing  on  the  face  of  the  award,  is  also  fatal. 
The  award  finds  that  certain  sums  are  due  from  various 
persons,  but  it  does  not  express  with  sufficient  distinct- 
ness how  they  are  to  be  dealt  with.  I  will  take  one  as 
an  illustration.  A  sum  of  446/.  lOs.  4d,  is  found  to  be  due 
from  Benjamin  Tidswell  to  the  trust  estate,  to  equalize 
his  share  in  the  trust  property  with  the  shares  of  his 
brothers  and  sisters;  thereupon  the  arbitrator  says,  "and 
I  award  and  direct  that  this  sum  be  forthwith  paid." 
Well,  supposing  it  had  stopped  there,  he  does  not  say 
to  whom  it  is  to  be  paid,  how  or  in  what  manner  paid. 
But  the  award  is  even  more  indistinct,  for  it  proceeds  to 
state  that  it  is  to  be  *'  paid  or  accounted  for  by  him,  and 
brought  into  the  trust  account."  What  the  arbitrator 
ought  to  have  done  is,  to  have  specified  how  this  sum 
was  to  be  divided,  to  whom  it  was  to  be  paid,  and 
when  and  in  what  shares  and  proportions,  as  he  had 

done 


21S 


CASES  IS  CHANCERY. 


1863. 


doDe  with  respect  to  the  rest.  Then  how  b  this  award 
to  be  enforced !  how  could  it  be  detennined  whether 
this  sum  had  been  accounted  for  withoot  taking  the 
trust  account  ?  It  is  probable  that  this  would  merely 
give  rise  to  fresh  litigation.  This  is,  in  my  opinioD,  a 
substantial  uncertainty  in  the  award,  which  the  Court 
cannot  carry  into  e^ect ;  and  concurring  as  I  do  in  the 
observations  made  by  Mr.  Justice  Wighiwutm  in  the  case 
which  has  been  cited,  and  in  which,  it  appears  to  me, 
the  uncertainty  was  not  so  great  as  in  the  present  case, 
I  am  of  opinion,  that  this  also  is  a  &tal  objection  to 
the  award,  and  that  it  must  be  simply  set  aside. 


DAW  r.  TERRELL. 


fTlUE  intestate  was  entitled  to  two  leases  forli?es  of 
some  property  at  AlpkimglcnL,  which  he  had  de- 
posited with  his  bankers  Messrs.  Samders  ^  Co.  MS  ^ 
security  for  a  debt.  He  was  also  entitled  to  a  lease  of 
property  at  LiiiU  Crab  Jfarsk  and  Croa  Park  for  bis 
life. 

In  S^^pUmlMfrr,  1S5^,  the  intestate,  being  indebted  to 
the  Plaintid*  2>aar,  agreed  to  secure  the  amount  by  a 


Dec.  19. 

A.  R,  being 
entitled  to 
tnrc^  proper- 
ties, the  title 
deeds  of  ooc  of 
vhicfa  were 
beidbrhii 
buikefs  as  a 
KcantT.  de- 
posited the 
title  de«ds  of 
the  other  tvo 
vith  C\  IX  as 

a  debt,  and  be  c'^^trge  on  this  property,  and  he  thereupon  ¥rrote  aod 

gare  him  an     delivered  to  the  Plainiiif  the  following  memorandum:— 

ordcrtDtbe  ^ 

binkcffs  (writ-       «  Messrs.  Samd^s  ^-  Co.  will  be  pleased,  as  fioon  as 

self,  but  not      their  lien  is  satislied,  to  delirer  to  Mr.  Daw  the  as- 

sign^)  to  de-   s^iv^Qjent  from  Kfrdake  to  mvself  of  a  field  and  garden 
Inrer  orer  the     .  "-  *  n    A  * 

deeds  of  the      in  AlphiM^tom  and  LUiU  Cmi  Jlarsi  and  Crou   "o^'^' 

wh^oi^r^    ''Bartkolom^  Yard,  %»/«i^  11,  1856." 

lien  bad  beta 

atk^:—  jtj^  memonmduui  w-as  not  signed  by  the  mte&tate. 

hcU,  that  this  Tk 

g;ire  t\  D.  a  ^^^ 

Talid  equitable 

iiMirtg;*gxf  on  the  pc\>pcrty  OKVt^«^cd  to  the  buuiktns. 
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The  intestate  also  handed  oyer  to  the  Plaintiff  the 
lease  o(  Little  Crab  Marsh  and  Cross  Park^  his  in- 
terest in  which,  however,  ceased  on  his  death. 

The  intestate  died  in  December^  1859. 

The  debt  to  the  bankers  had  been  discharged,  and  the 
documents  formerly  held  by  them  had  been  handed 
back  to  the  intestate,  and  were  now  in  the  possession  of 
the  solicitor  of  his  administratrix.  No  notice  of  the 
Plaintiff's  claim  appeared  ever  to  have  been  given  to 
the  bankers. 

The  suit  was  instituted  against  the  administratrix 
and  heir-at-law  of  the  intestate,  and  the  question  was, 
whether  the  Plaintiff  was  entitled  to  a  good  equitable 
mortgage  on  the  property  at  Alphington. 

Mr.  Southgate  and  Mr.  Kekewich^  for  the  Plaintiff, 
argued,  that  the  deposit  and  memorandum  were  suf- 
ficient to  constitute  a  valid  equitable  mortgage.  They 
cited  Dighton  v.  Withers  (a) ;  Ex  parte  Arhwright  (b) ; 
Ex  parte  Wetherell  (c) ;  Lacon  v.  Allen  (d). 

Mr.  Selwyn  and  Mr.  Wickens^  for  the  administratrix, 
did  not  dispute  the  mortgage,  and  admitted  that  notice 
to  the  bankers  was  unnecessary  as  between  the  debtor 
and  creditor.    They  cited  WilUs  v.  Oreenhill  {e). 

Mr.  Swanston,  for  the  heir-at-law,  admitted  that  there 
was  a  valid  equitable  mortgage  as  to  Little  Crab  Marsh 
and  Cross  Park,  the  lease  of  which  had  been  handed 
over  to  the  Plaintiff,  but  had  expired.     He,  however, 

contended 

(a)  31  Beav,  423.  (d)  3  Drew.  579. 

(ft)  3  Moni.,  D.  ^  D.  129.  (c)  29  Beav.  376,  387. 

(c)  11  Kes,  398. 
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contended  that,  as  regarded  Alphington^  there  being  do 
signed  oiemorandam  and  no  deposit  of  deeds  relating 
to  it,  no  equitable  mortgage  had  been  created.  He 
cited  Ex  parte  Perry  (a) ;  and  see  29  Car.  2,  c.  3,  «.  3. 

The  Master  of  the  Rolls. 

I  think  that  this  is  a  good  equitable  mortgage.  If 
it  were  not,  it  would  follow  that  if  a  person,  intending 
to  make  an  equitable  mortgage  of  property  held  under 
different  titles,  deposited  all  the  title  deeds  he  could,  but 
some  relating  to  a  portion  of  the  property  happened  to 
be  in  the  hands  of  a  prior  mortgagee,  the  equitable 
mortgage  would,  as  regards  that  portion,  fail. 

I  regard  this  as  one  entire  transaction.  The  memo- 
randum professes  to  give  an  equitable  mortgage  on  the 
three  properties,  and  there  is  a  deposit  of  the  deeds  re- 
lating to  two,  and  a  written  direction  to  the  bankers 
to  deliver  over  the  title  deeds  of  the  third  when  their 
mortgage  has  been  satisfied.  This,  I  think,  constitutes 
a  good  equitable  charge  on  the  property  in  question. 

(a)  3  Mont.,  D.  Sf  D.  252. 
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GRUNING  V.  PRIOLEAU. 

Dec.  3, 

BY  the  XXXVIIth  Consolidated  Order,  rule  3,  "A  By  an  order 
Defendant  may  demur  alone  to  any  bill  within  f^^^^e Vbiir  ^'^ 

twelve  days  after  his  appearance  thereto,  but  not  after-  upon  a  De- 
j    ,y  fendant  in 

wards.  France,  he 

was  to  have 
,"i*  weeks  after 
And  by  the  Xth  Consolidated  Order,  rule  7,  the  service  of  the 

Court  may  order  service  of  a  bill  to  be  made  on  a  De-  ["rfw  tf*"iead 
fendant  who  is  out  of  the  jurisdiction,  but  (article  2)  answer  or 
"  where  an  answer  is  required,  such  order  shall  also  obtain't?mo**to 
limit  a  time  within  which  such  Defendant  is  to  plead,  make  his  de- 
answer  or  demur,  or  obtain  from  the  Court  further  time  suit:— H^/rf, 

to  make  his  defence  to  the  bill."  that  this  did 

not  deprive 
the  Defendant 

In  this  case,  an  order  had  been  made  on  the  11th  of  5^**"  "f***  **^ 
'  ^       demur  alone 

September,  1863,  to  serve  a  Defendant  in  France  with  to  the  bill 
the  bill,  together  with  a  copy  of  the  interrogatories  filed  Jay^^af^Ttis 
in  the  cause.    This  order  directed  that  the  Defendant  appearance, 
should  appear  within  fourteen  days  after  service  of  the  Consolidated 
bill,  and  that  the  time  within  which  he  was  "to  plead,  ^^^^^' 
answer  or  demur  to  the  said  bill,  or  to  obtain  from  the 
Court  further  time  to  make  his  defence  to  the  said  suit, 
was  to  be  six  weeks  after  service  of  the  said  interro- 
gatories" (a). 

On  the  3rd  of  October  the  Defendant  was  served  with 
the  bill  and  interrogatories,  and  the  six  weeks  expired 
on  the  14  th  of  November, 

Afterwards,  on  the  20th  of  November,  the  Defendant 

appeared 
(a)  Reg.  Lib.  1863,  A.Jol  1912. 
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appeared  and  filed  a  demurrer  to  the  whole  bill.  A 
motion  was  now  made  to  take  the  demurrer  off  the 
file. 

Mr.  Baggallay  and  Mr.  Knrslake  in  support  of  the 
motion.  The  order  for  service  abroad  gave  the  De- 
fendant six  weeks  after  service  of  the  interrogatories  to 
demur ;  it  was,  therefore,  irregular  to  file  this  demurrer 
after  the  expiration  of  that  period. 

Mr.  Cottony  contrd,  was  stopped  by  the  Court. 

Brovm  v.  Stanton  (a)  and  Blenkinsopp  v.  Bknkin- 
sopp  (6)  were  referred  to. 


The  Master  of  the  Rolls. 

The  XXXVIIth  Consolidated  Order  is  distinct,  that 
a  Defendant  "  to  any  bill"  may  demur  alone  within 
twelve  days  after  his  appearance,  but  not  afterwards. 
That  applies  to  all  Defendants  and  to  all  bills,  and  every 
Defendant  is,  therefore,  entitled  to  have  twelve  days 
after  appearance  for  the  purpose  of  demurring;  that 
is  distinct.  The  question  is,  whether  this  applies  when 
the  Defendant  is  out  of  the  jurisdiction.  In  that  case, 
when  an  answer  is  required,  the  Court,  under  the  Xtn 
Consolidated  Order,  is  to  limit  a  time  to  plead,  answer 
or  demur.  This  would  overrule  the  former  order,  so  far 
as  a  Defendant  out  of  the  jurisdiction  is  concerned,  if  he 
were  not  to  have  twelve  days  from  appearance  to  demur 
alone ;  but  it  is  clear  that  it  does  not.  It  would  also 
introduce  an  uncertain  practice  if  some  Defendants  were 
to  have  twelve  days  from  appearance  to  demur,  and 
other  Defendants  were  to  have  six  weeks  from  service 

of 


(fl>  7  Beav.  582. 


(6)  8  Beav.  612. 


CASES  IN  CHANCERY. 


223 


of  the  interrogatories.  The  case  cited  shews  that  Lord 
Langdale  so  understood  the  matter  with  respect  to  this 
order,  which  has  since  been  incorporated  in  the  general 
consolidated  orders.  It  is  clear  that  in  all  cases  a 
Defendant  is  to  have  twelve  days  after  appearance  to 
demur  alone,  and  that  the  order  as  to  Defendants  abroad 
means,  that  he  is  to  have  the  time  specified  in  the  order 
for  service  in  which  to  make  his  defence  to  the  bill. 


1863. 
Gruning 

V. 

Prioleau. 


I  must  refuse  the  application  with  costs. 


ANDERSON  i;.  ANDERSON. 

rip  HE  testator,  Dr.  Anderson,  by  his  will,  after  be- 
queathing  his  household  furniture,  &c.,  &c.,  to  his 
wife«  devised  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  trustees  in  trust,  *^  as  soon  as 
conveniently  might  be  after  his  decease,"  to  sell  and 
convert  and  invest  He  proceeded  thus : — "  Provided 
always  and  I  do  hereby  declare,  that,  notwithstanding 
the  trusts  for  sale  and  conversion  hereinbefore  con- 
tained, it  shall  be  lawful  for  my  said  trustees  or  trustee 
for  the  time  being  to  defer  and  postpone  the  sale  and 
conversion  of  any  part  of  my  said  real  or  personal 
estate,  for  such  period  as  to  them  or  him  shall  seem  ex- 
pedient ;  and  that,  until  such  sale  and  conversion  and 
until  the  money  to  be  produced  thereby  shall  be  in- 
vested in  the  manner  hereinafter  directed,  the  rents,  in- 
terests and  annual  income  arising  therefrom  shall,  from 
the  day  or  time  of  my  decease,  be  paid  and  applied  in 
such  manner  and  for  the  benefit  of  such  persons  as  the 
dividends,  interest  and  annual  produce  arising  from  the 
produce  of  such  sale,  in  case  the  same  had  been  con- 
verted 


Dec.  3,  4. 

A  testator 
directed  a  sale 
of  his  estate 
and  a  sufficient 
sum  to  be  laid 
out  in  the 
funds  to  pro- 
duce annuities 
for  his  nieces, 
and  he  gave 
his  residue  to 
his  wife  for 
life:— fle/t/, 
that  the  sur- 
plus income, 
after  pa3ring 
the  annuities 
which  occurred 
prior  to  the 
sale  and  in- 
vestment being 
made,  was 
liable  to  make 
up  the  fund 
necessary  to 
produce  the 
annuities,  and 
that  it  did  not 
belong  to  the 
widow. 
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verted  and  inveBted,  would  have  been  payable  under 
the  trusts  hereinafter  declared  concerning  the  same/' 

He  then  empowered  his  trustees  to  demise  any  part 
of  his  trust  estate  which  should  remain  unsold  at  a  rack 
rent  from  year  to  year,  or  for  any  time  not  exceeding 
twenty-one  years  in  possession.  And  he  directed  that 
the  trustees  should  stand  and  be  possessed  of  the  moneys 
arising  from  the  real  and  personal  estate  thereinbefore 
devised  and  bequeathed,  as  aforesaid,  upon  trust,  in  the 
first  place,  to  pay  thereout  all  his  just  debts,  funeral  and 
testamentary  expenses,  and  also  all  the  expenses  inci- 
dental to  the  execution  of  the  trusts  thereof,  and,  in  the 
next  place,  to  lay  out  and  invest  a  sum  of  money  in  the 
funds  sufficient  to  produce  200/.  a  year,  which,  during 
the  life  of  his  wife,  he  bequeathed  to  his  nieces  Caroline 
and  Anne  Andeison  for  life.  He  gave  the  income  of 
his  residue  to  his  wife  for  life. 

The  testator  died  in  1838. 

The  whole  of  his  estate  now  consisted  of  about 
7,516/.  £3  per  Cents.,  1,243/.  of  which  the  widow  al- 
leged was  surplus  income  accrued  since  the  testators 
death.  No  funds  had  been  set  apart  to  answer  tlie 
annuity,  which,  however,  had  heretofore  been  paid. 
Besides  this  the  costs  of  this  suit  had  to  be  provided  for. 

It  was  a  matter  in  contest  whether  this  1,243/.  was 
carpus  or  income ;  but  it  was  contended  by  the  nieces 
that,  whether  the  one  or  the  other,  it  was  still  liable  to 
the  payment  of  the  annuity. 

Mr.  Hohhouse  for  the  representative  of  the  widow. 

Mr.  Selwyn  and  Mr.  Karslake  for  the  annuitants. 
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The  Master  of  the  Rolls. 

Upon  reading  and  considering  this  will^  I  am  of 
opinion  that  the  contention  of  the  Plaintiff  fails.  The 
question  is  this,  how  is  the  income  to  be  disposed  of 
until  the  conversion  took  place? 

It  all  turns  upon  the  proper  meaning  to  be  put  on 
these  words, ''  be  paid  and  applied  in  such  manner  and 
for  the  benefit  of  such  persons."  Now  when  I  look  at 
what  is  to  be  done  in  the  case  of  the  investment,  I  find 
that  this  occurs : — In  the  first  place,  the  testator  gives 
a  power  to  the  trustees  to  demise,  next  he  directs  the 
trustees  to  stand  possessed  of  the  moneys  arising  from 
the  real  and  personal  estate  in  trust  to  pay  his  debts, 
and  then  to  invest  sufiicient  to  produce  the  annuity  and 
finally  to  pay  the  income  of  the  residue  to  his  wife.  . 


1863. 


I  am  of  opinion  that  the  words  **  moneys  arising  from 
the  real  and  personal  estate  hereinbefore  devised  and 
bequeathed"  are  not  confined  to  the  purchase-money, 
but  that  they  also  include  the  rents,  which  are  to  be 
applied  in  the  same  manner  and  for  the  benefit  of  the 
same  persons  as  the  dividends  of  the  fund  directed  to 
be  invested.  I  am  of  opinion  that  it  was  the  duty  of 
the  trustees  to  deal  with  it  in  this  way : — ^There  is  no 
gift  to  the  widow  except  of  a  life  interest  in  the  residue, 
which  residue  is  not  to  be  ascertained  until  afler  the 
investment  had  been  made  for  providing  the  annuity. 
It  was  the  duty,  therefore,  of  the  trustees,  before  they 
attempted  to  ascertain  the  residue,  to  see  how  much  of 
the  estate  was  properly  applicable  for  the  purpose  of 
providing  for  this  annuity,  and  6,666/.  65.  8(2.  Consols 
would  be  necessary  for  that  purpose.  Subject  to  that, 
and  when  that  sum  had  been  taken  out  of  his  estate,  but 
not  until  then,  all  the  rest  was  residue.     Accordingly, 

VOL,  XXXIII— II.  Q  he 
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1863. 

Anderson 
Anderson. 


he  expressly  directs,  in  the  passage  which  I  have  lead, 
that  the  rents  arising  from  the  leases  granted  by  the 
trustees  ^hall  be  applicable  for  the  purpose  of  making 
that  investment.  In  my  opinion,  that  affords  a  doe 
to  and  explanation  of  what  goes  before;  and  I  am 
of  opinion  that  the  first  charge  on  the  whole  of  the 
property,  and  whether  the  investment  took  place  at 
once  or  afterwards,  was  the  purchase  of  a  sum  of  stock 
sufficient  to  produce  dividends  amounting  to  the  clear 
yearly  sum  of  200/.  per  annum.  The  result  of  that 
will  be,  that  the  question  whether  this  is  income  or 
capital  does  not  arise. 


My  opinion  is  to  the  same  effect  as  I  expressed 
yesterday,  and  the  further  looking  into  the  will  has  con- 
firmed me  in  that  opinion,  which  is,  that,  whether  it 
be.  income  or  capital,  it  was,  in  my  opinion,  available, 
in  the  first  instance,  if  necessary,  for  the  purpose  of 
making  the  investment  of  the  6,666/.  6s.  Sd.  Consols, 
and  that  it  is  only  subject  to  this  that  there  can  be 
any  residue. 


The  whole  fund  in  Court,  whether  consisting  of  prin* 
cipal  or  interest,  is,  therefore,  liable  to  provide  the 
6,666/.  6s.  8d.  Consols. 
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CLARKSON  V.  EDGE.  ^''irSl^' 

TN  December,  1860,  Thomas  Edge  the  elder^  who  had  A.,  a  trader. 
■*-     for  many  years  carried  on   the  business  of  gas  r^^where-" 
engineer  and  gas  meter  maker  in  Great  Peter  Street,  upon  B.  agreed 

Westmiruter,  became  bankrupt.  the  business 

from  the  assig- 
The  business  was  a  profitable  one,  and  was  continued  "®f*»  ^^t,^ 
by  his  assignees  for  about  two  years,  but  in  January,  partnership 
1863,  they  advertised  the  stock  in  trade,  plant  and  tools  J*^^  would°"' 
of  the  business  for  sale  by  auction.    Thereupon  an  ar-  ^^^^^  ^^^  » 
rangement  was  entered   into,  by   which   the  Plaintiff  carry  on  the 

Mr.  Clarkson  agreed  to  purchase  the  business  and  enter  ■*."?®  '>"""«»« 
°     ,  ^  within  twenty 

into  partnership  with  Iliomas  Edge  the  younger  (a  son  miles.  J. gave 

of  the  bankrupt)  for  a  period,  which  was  left  in  blank,  ^^/^"hgt 

The  terms  were  embodied  in  articles  dated  the  7th  of  there  was  a 

January^  1863,  which,  though  not  executed,  were  acted  gideration  for" 

upon,  and  on  the  9th  the  Plaintiff  purchased  the  stock,  *^«  ^^^  ^ 
o        !.      ^  /w^^i   i.  ,  .  entitle  B.  to 

&c.,  for  2,200i.  from  the  assignees.  an  injunction 

to  restrain  A, 

This  arrangement  was  entered   into  with  the  con-  ^"f  carrying 
_r  on  the  business 

currence  of  Thomas  Edge  the  elder,  who,  on  the  15th  of  within  the 

January,  1863,  executed  a  bond  to  the  Plaintiff  and  his  Jj^^/'®" 

son  in  the  penal  sum  of  5,000/.,  which,  afler  reciting  the 

purchase  of  the  stock  in  trade,  plant  and  tools  by  Clarke 

son,  and  that  Clarkson  and  Edge  had  agreed  to  become 

partners,  in  henceforth  carrying  on  the  trade  of  a  gas 

meter  maker  and  gas  engineer,  and  matters  connected 

therewith,  subject  and  on  condition  that  Thomta  Edge  the 

eider  would  give  his  bond  to  the  partners,  that  he  would 

not  set  up  or  exercise  the  trade  or  business  of  a  gas 

meter  maker  and  gas  engineer  within  twenty  miles  from 

Great  Peter  Street  aforesaid,  which  Thomas  Edge  the 

Q  2  elder 
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1863.  elder  had  agreed  to  do.  The  condition  of  the  bond 
was,  that  Thomas  Edge  the  elder  should  not  within  ten 
years  *'  set  up,  exercise,  carry  on,  or  be  employed  in 
carrying  on,  the  trade  or  business  of  a  gas  meter 
manufacturer  and  gas  engineer  or  matters  connected 
therewith  within  twenty  miles  from  Great  Peter  Street, 
Westminster,  or  do  any  wilful  act  or  thing  to  the  pre- 
judice of  the  said  trade  or  business  of  a  gas  meter 
manufacturer  and  gas  engineer,  and  matters  connected 
therewith,  as  hereafter  carried  on." 

On  the  same  day,  Thomas  Edge,  junior,  and  Mr. 
Clarkson  agreed  to  employ  Thomas  Edge  the  elder  in 
the  business  at  2L  a  week,  and  they  gave  him  the  fol- 
lowing undertaking  :— 

"  16th  January,  1863. 

"Dear  Sir,— If  you  will  sign  the  bond  for  6,000/. 
penalty  not  to  carry  on  the  business  of  a  gas  meter 
maker,  we  undertake  to  employ  you  in  the  conduct  and 
management  of  the  business  we  intend  to  carry  on  in 
partnership,  at  a  reasonable  remuneration,  to  commence 
from  Monday  next.  "  ITios.  Edge,  jun. 

**  Joseph  Clarhsony 

The  amount  of  remuneration  agreed  upon  was  omitted 
at  the  request  of  Thomas  Edge  the  elder. 

After  entering  into  this  bond,  Thomas  Edge  the  elder  in- 
sisted that  he  had  a  right  to  carry  on  the  business  of  "gas 
fitting*'  on  his  own  account,  and  that  such  business  was 
not  comprised  within  the  terms  "gas  meter  manufacturer 
and  gas  engineer  or  other  matters  connected  therewith." 
He  had,  on  the  occasion  of  the  marriage  of  the  Prince 
of  Wales,  obtained  large  orders  for  gas  illuminations, 
which  he  had  effected  with  the  assistance  of  the  part- 
nership workmen. 

This 
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This  suit  was  then  instituted  against  T*homas  Edge 
the  elder  for  an  injunction  and  for  an  account  and 
payment  of  the  profits  made  by  him. 

Mr.  Hobhouse  and  Mr.  Haddan  for  the  Plaintiff. 

Mr.  Sehoyn  and  Mr.  Roxburgh  for  the  Defendant 
Thomas  Edge  the  elder. 

Mr.  Hobhouse  in  reply. 

Butler  v.  Powis  (a) ;  Barret  v.  Blagrave  {Jj) ;  Sainter 
V.  Ferguson  (c) ;  Sioman  v.  Walter  (rf) ;  Fry  on  Specific 
Performances  {e)  were  cited. 


The  Master  of  the  Rolls. 

There  are  two  questions  to  be  considered  in  this  case, 
the  principal  and  important  one  being  as  to  the  validity 
of  the  bond,  and  the  other  as  to  its  construction. 

But  as  to  the  third  question,  which  gave  rise  to  this 
Bait,  namely,  the  profits  of  the  illumination,  I  have  no 
hesitation  in  saying  that  the  money  derived  from  all  the 
work  done  on  the  partnership  workshops  and  premises 
belong  to  the  partnership,  and  that  the  partnership  is 
entitled  to  an  account  of  the  sums,  if  any,  which  have 
been  received  by  the  Defendant  in  respect  of  such 
works. 

The  first  question  is,  whether  the  Plaintiff  is  entitled 
to  an  injunction  to  restrain  the  Defendant  from  carrying 
on  the  business  of  a  gas  fitter  at  any  distance  within 

twenty 

(a)  2  CoUy  C.  C.  156.  (d)  1  Bro.  C.  C  418. 

C6)  5  Vei.  555.  (e)  Page  27. 

(c)  1  Mac.  4-  Gor.  286. 


Clark  BO!f 

V. 

Edge. 
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twenty  miles  of  Great  Peter  Street,  Westminster,  That 
depends  upon  whether  the  bond  m  a  valid  one,  and  if 
valid^  what  the  construction  of  it  is.  I  am  of  opinioo 
it  is  a  valid  bond. 

It  is  said  that  there  was  no  consideration  for  it,  for 
that  it  is  simply  a  bond  executed  by  the  Defendaoty 
by  which  he  undertakes  not  to  carry  on  the  business 
within  twenty  miles  of  Great  Peter  Street  under  a 
penalty  of  5,000Z.  But  the  consideration  is  not,  in  my 
opinion^  the  thing  which  makes  this  bond  of  value,  or 
if  it  is  to  be  caUed  consideration,  although  it  is  one  of 
a  very  thin  character,  it  is  quite  sufficient  to  support 
the  equity  on  which  the  Plaintiff  relies. 

It  appears  that  the  Defendant  had  become  bankrupt, 
and  that  his  assignees,  after  carrying  on  the  business 
for  some  time,  detei'mined  to  sell  it.  The  Plaintiff  and 
the  Defendant's  son  proposed  to  buy  the  whole  of  that 
business,  machinery  and  stock  in  trade,  and  to  carry  on 
the  business  in  partnership,  and  the  Defendant  and  his 
son  having  no  capital,  the  Plaintiff  was  to  advance  the 
necessary  capital.  But  the  Plaintiff  refused  to  do  this, 
unless  the  fiither  undertook  not  to  carry  on  the  same 
business  and  further  to  do  everything  he  could  to  gain 
over  to  the  new  partnership  the  customers  of  the  old 
establishment,  so  as  to  prevent  competition.  The  De- 
fendant thereupon  entered  into  this  undertaking,  and 
executed  this  bond.  The  Plaintiff  advanced  his  money 
and  engaged  in  the  partnership  and  trade,  on  the  faith 
of  the  engagement  so  entered  into  by  the  Defendant 

I  am  of  opinion,  on  the  principle  on  which  I  have  so 
frequently  acted,  that  this  is  a  case  in  which  the  Court 
would  restrain  the  Defendant  from  violating  his  promise 
and  breaking  his  word.     It  not  being  a  contract  to  be 

specifically 
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specifically  performed,  but  an  engagement,  on  the  faith 
of  which  the  Plaintiff  has  entered  into  serious  obliga- 
tions and  advanced  various  moneys  for  the  benefit  of  the 
undertaking. 

I  am  of  opinion  the  bond  is  a  valid  one,  and  that 
quite  independently  of  the  fact  that  a  letter  was  written 
at  the  same  time,  stating  that,  in  consideration  of  it,  the 
partners  were  willing  to  engage  the  Defendant  *'  at  a 
reasonable  remuneration*'  to  conduct  and  manage  the 
business.  « 

The  next  question  is,  what  is  the  construction  of  the 
bond,  the  words  being,  "  the  trade  or  business  of  a  gas 
meter  manufacturer  and  gas  engineer  or  matters  con- 
nected therewith.*'  The  Defendant  says,  that  the  busi- 
ness o(^  gas  fitter  is  neither  that  of  a  gas  meter  manu- 
facturer nor  of  a  gas  engineer,  but  a  business  perfectly 
distinct  in  its  nature.  Upon  this  there  is  a  great  deal  of 
contradictory  evidence,  and  I  think  the  proper  thing  to 
be  done,  and  which  will  try  the  whole  matter,  is,  to  give 
the  Plaintiff  liberty  to  bring  such  action  against  the 
Defendant,  upon  the  bond,  as  he  may  be  advised,  and, 
in  other  respects,  to  make  a  decree  similar  to  what  I 
have  stated,  and  on  that,  the  equity  will  be  reserved  in 
the  usual  terms. 
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TERRY  V.  TERRY. 
Noi^  10,11. 

Bequest  of       H^HE  testator^  a  butcher,  gave  and  bequeathed  to  his 
book  debt'^OT^*  ^'fe  ^"d  ^  •^'s  son  Thomas  Terry,  all  the  stock  in 

capital "  em-     trade,  horses,  carts,  carriages,  harness,  tools,  implements 
testator's  trade  ^^^  other  articles  used  in  his  trade  or  in  husbandry, 

at  his  death,      which  should  belong  to  him  at  the  time  of  his  death,  to 
JfeW,  upon  the  ,    .        ,,       ,         .      ,         .,        ,  ,      .  . .  .  i 

context,  to  pass  be  used  by  them  in  the  said  trade  or  business,  which  he 

[nteJl^*"'*      thereby  willed  and  directed  to  be  carried  on  by  them, 
therein.  after  his  death,  upon  and  for  their  joint  use,  account 

and  benefit,  in  equal  shares  as  partners  in  trade,  so 
long  as  his  said  wife  should  live  or  continue  his  widow; 
and  for  that  purpose,  they  were  to  have  the  use  of  the 
book  debts  or  capital  which  he,  at  his  death,  might 
have  employed  therein.  And  upon  the  death  or  mar- 
riage of  his  said  wife,  which  of  those  events  should 
first  happen,  then  he  gave  and  bequeathed  the  said 
house,  shop,  outbuildings  and  premises  (for  the  re- 
mainder of  the  term  then  unexpired  therein),  and  also 
all  the  said  household  furniture,  plate,  linen,  china, 
glass,  books,  pictures  and  other  property  whatsoever 
therein,  and  also  all  the  horses,  carts,  carriages,  harness, 
tools,  implements  and  other  articles  used  in  the  said 
trade  or  business  or  in  husbandry,  unto  his  son  ThomaSt 
for  his  own  sole  use  and  benefit. 

The  testator  died  in  1840,  leaving  his  wife  and  nine 
children  surviving. 

The  testator's  widow  and  his  son  Thomas  carried  on 
the  business  until  June,  1861,  when  they  dissolved  part- 
nership ;  but  the  son  continued  to  carry  on  the  business 

alone. 

The 


Tbret 

V. 
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The  question  was,  whether  the  widow  and  the  son        1863. 
Thomas  took  a  partial  or  an  absolute  interest  in  the 
**  book  debts  or  capital"  the  value  of  which  was  alleged 
to  be  about  1,100/.  T«rrt. 

Mr.  Baggallay  and  Mr.  H.  F.  Shebbeare,  for  the 
Plaintiff,  argued  that  the  widow  and  son  were  only 
entitled  to  the  use  of  ''the  capital  or  book  debts" 
so  long  as  they  carried  on  the  trade  in  partnership 
together,  for  which  "  purpose"  they  were  to  have  the 
'<  use"  of  them.  That  when  their  partnership  ceased, 
or,  at  all  events,  after  the  death  of  the  widow,  they  were 
accountable  for  the  amount,  as  for  a  temporary  loan  to 
them  out  of  the  testator's  estate  for  the  purpose  of  the 
business. 

Mr.  Selwyn  and  Mr.  Prendergast  for  the  Defendants. 
The  context  shews  that  the  girt  is  absolute ;  but  if  not, 
then  it  is  a  right  to  trade  with  the  ''book  debts  or 
capital,"  which  amounts  to  a  direction  that  they  shall  be 
subject  to  all  the  contingencies  of  trade.  The  Defend- 
ants, therefore,  are  not  accountable  for  any  losses  which 
may  have  occurred  since  the  testator's  death. 


The  Master  of  the  Rolls. 

I  have  looked  over  the  will,  and  I  am  satisfied  that       tJot.  11. 
the  testator  meant  to  give  to  his  widow  and  son  an 
absolute  interest  in  "  the  book  debts  or  capital"  to  enable 
them  to  carry  on  the  business,  and  without  which,  they 
would  not  have  been  able  to  do  so. 
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MACLEOD  V.  BUCHANAN. 

^017.  14. 

The  operation  TN  1845,  a  sum  of  3,402/.  Consols  was  standing  io 
whtther'*^'''  Court  in  this  cause   to    "the  account  of  Jme 

general  or  par-  MacUod  and  her  children." 
ticular,  is  con- 
fined to  the 

amount  on  T|,ig  g^^  jj^j  y^^^  bequeathed  to  Jane  MaeUod  for 

which  the  order    .  ,  ^       , 

ii  founded.       life,  with  remainder  to  her  children. 

^.purchased 
of  A.  one- 
seventh  of  a         In  1846,  the  General  Reversionary  and  Jnvettment 

and  obtaineda  Company  bought  the  one-seventh  reversionary  share  in 

general  stop  the  fund  of  Mary  Ann  MacUod  (one  of  the  children), 
order  on  the  ,     .         ,  ,  .  ^  /•  -rf 

whole  fund.      &nd  also  the  one-seventh  reversionary  share  of  itearge 

iirch**^^**^ -  (*"o^^*^''  ^f  ^^  children),  and  these  shares  were  assigned 
other  one-  to  the  trustees  of  the  connpany  by  a  deed  dated  the  15th 
^tl^i"  of  ^«^^  1846. 

no  further  stop 

sequent!/      '      1^^  company  presented  a  petition  for  a  stop  order, 

mortgaged  to  ^hich  set  forth  the  assignment  of  the  16th  of -Ai^i 
B,t  for  a  pre-  °  t         l  i 

existing  debt,     1846,  and  they  obtained  a  stop  order  on  the  whole 

seventrwhich  ^"°^»  *^°^  °°^  ^"®  limited  to  the  shares  assigned. 

he  had  already 

signed,  and  ^°  1846,  the  company  bought  the  one-seventh  rever- 

^yluATh^  sionary  share  of  Henry  R.  MacUod  (another  child)  for 

tained  a  stop     199/.,  and  it  was  assigned  to  their  trustees  by  a  deed  of 

shSr^H^irf    the  23rd  of  AprU,  1847.    Having  already  a  stop  order 

that  B.  had      on  the  whole  fund,  they  obtained  no  further  stop  order 

Kw^^'t    on  ^^''•y*  share, 
of  Y.'t  share. 

In  1860,  Henry  R.  MacUod,  being  indebted  to 
Messrs.  RousselU  ^  Steir  of  Paris,  assigned  to  them 
his  one-seventh  reversionary  share  to  secure  the  debtj 

but 
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but,  at  that  time^  they  obtamed  no  stop  order,  and,  as       1863« 
far  as  appeared,  made  no  inquiry. 

Jane  Maeleod  died  on  the  2dtb  of  June^  1862,  and  on 
the  11th  of  July,  1862,  RousstUe  ^  Sieir  ohtBLined,  by 
consent,  in  Chambers  a  stop  order  on  the  one-seventh 
share  of  Henry  R.  Maeleod^  their  solicitor  having 
shortly  previous  examined  the  original  petition  on  which 
the  stop  order  of  the  company  had  been  obtained. 

Petitions  having  been  presented  to  obtain  payment 
out  of  Conrt  of  the  fund,  a  question  arose,  whether  the 
assignment  to  the  company  of  Henry  R.  MacUoHs 
share  in  1847  had  priority  over  that  of  Messrs. 
Roueselle  ^  Steir  of  1860. 

Mr.  Selwyn  and  Mr.  Beavan  for  the  company.  The 
object  of  a  stop  order  is  merely  to  prevent  the  assignor 
obtaining  payment  of  a  fund  which  he  has  assigned  to 
another.  Where  a  stop  had  been  placed  on  the  whole 
fund,  no  additional  security  could  be  obtained  by  any 
further  stop  on  it,  or  on  any  portion  of  it,  and  the 
general  stop  gave  notice  pf  every  interest  possessed  by 
the  company  on  the  fund,  and  imposed  on  the  sub- 
sequent incumbrancers  the  necessity  of  inquiry  as  to 
the  extent  of  their  interest. 

Greening  v.  Beekford  (a),  which  was  the  first  decision 
on  the  subject,  was  founded  on  the  then  recent  cases 
of  Dearie  v.  Hall  (&)  and  Lweridge  v.  Confer  (c),  and 
the  second  incumbrancer,  before  advancing  his  money, 
had  inquired  whether  there  was  any  stop  order,  and 
had  advanced  his  money  on  the  faith  of  there  being 

none 

(fl)  5  Sim,  195.  (c)  3  Run.  30. 

(6)  3  Km.  I. 


Maclbod 
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and  no  prior  charge  on  the  fund.  Bat  here  Messrs. 
Rousselle  Sc  Steir  made  no  such  inquiry,  and  were  not 
misled.  They  were  not  purchasers  for  valuable  con- 
BucBANAir.  gideration,  and  they  made  no  advance  on  the  security 
of  the  fund ;  they  merely  obtained  an  assignment  for  a 
pre-existing  bad  debt,  and,  therefore,  merely  took  the 
interest  of  their  assignor. 

Mr.  Baggallay  and  Mr.  O.  Simpson  were  not  called 
on. 

Mr.  Hobkouse  and  Mr.  Whitehead  for  other  parties. 

The  Master  of  the  Rolls. 

This  point  has  come  before  me  before,  probably  in 
Chambers.  I  entertain  a  strong  opinion  that  a  stop 
order,  in  general  terms,  upon  the  whole  fund  in  Court 
does  not  give  priority  to  any  charges,  except  those 
existing  at  the  date  of  the  stop  order,  and  that  it  cannot 
go  beyond  that.  The  effect  of  an  opposite  conclusion 
would  be  to  work  great  injustice  or  to  produce  great 
insecurity.  Upon  an  application  for  the  stop  order 
you  are  obh'ged  to  state  your  charge,  and  that  is  the 
foundation  of  the  order :  if,  by  obtaining  a  stop  order 
in  respect  of  100/.,  you  could  found  on  it  any  future 
additional  charge,  the  greatest  frauds  might  be  practised, 
and  no  one  could  safely  lend  money  on  a  fund  in  Court 
affected  by  a  stop  order  to  any  amount,  however  small. 
A  stop  order  is  like  notice  to  the  trustees  of  a  fund; 
there,  when  a  person  is  about  to  make  an  advance  on 
the  security  of  a  trust  fund,  he  applies  to  the  trustee, 
and  not  to  the  prior  incumbrancer,  and  be  ascertains 
from  the  trustee  the  extent  of  the  prior  incumbrance. 
So  a  person  who  wishes  to  advance  money  on  the 
security  of  a  fund  in  Court  inquires  for  the  stop  orders 

on 


Buchanan. 
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on  it,  and  the  documents  on  which  they  have  been        1863, 
obtained,  and  does  not  apply  to  the  persons  who  have      ^^ 
obtained  them.     If  he  finds  that  the  charge  affects  only    ^     v. 
a  particular  portion  of  the  fund,  he  is  enabled  safely  to 
advance  bis  money  on  the  rest.    Suppose  that  in  this 
case  an  advance  of  100/.  had  been  made  on  the  share 
of  Henry,  to  secure  which  a  general  stop  order  had  been 
obtained,  and  that  afterwards  a  second  incumbrancer 
had  made  an  advance  on  that  share  and  obtained  a 
second  stop  order,  and  that  subsequently  to  such  second 
advance,  the  first  incumbrancer  had  made  a  further 
advance  of  100/.  on  Henry's  share,  then,  according  to 
the  argument,  the  first  incumbrancer,  by  virtue  of  bis 
general  stop  order,  would  obtain  priority  for  his  second 
advance  of  100/.,  and  oust  the  second  incumbrancer, 
who  advanced  his  money  when  only  100/.  was  charged 
on  Henry^s  share.    That  cannot  be  so. 

I  am  satisfied  that  the  only  proper  effect  o'f  a  stop 
)rder,  whether  general  or  particular,  is  confined  to  the 
amount  on  which  the  order  is  founded,  and  ^ioes  not 
extend  further.  The  company,  therefore,  take  Henry's 
share  subject  to  the  charge  of  Messrs.  Rousselle^  Steir. 

Note.— i^^rmerf  by  the  Lords  Justices,  27th  Feb.  1864. 
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LEAK  V.  MACDOWALL.    (No.  2.) 

Dee.  5. 
A  tetutor,  in    fTHHE  testator,  John  Merrite,  by  his  will  dated  in 

queathed  200  1841,  bequeathed  as  follows : — 

guineas  to  Buch 

oftherepre-         "Next,  my  executors  are  respectfully  requested  to 

Xhf brXe  ^^^®"^  *^  ***®  following  bequest :  At  the  beginning  of 
at  hiB  death  of  the  year  1793,  when  I  had  sonoe  business  with  Messrs. 

Meinm.  P  Sx 

IT.,  then  both  P^izse  ^  Harrison,  Bankers,  of  Hull,  a  transaction 
dead,  ^^*^  took  place,  by  which  those  gentlemen  were  losere  to 
he  had  had  '  the  amount  of  about  two  hundred  guineas.  It  is  my 
bTwhiSi""^^^  ^''^  *"^  request  that  my  executors  should,  as  soon  as 
were  loien  to  conveniently  may  be  after  my  decease,  pay  unto  such 
about  200  gui-  ^^  ^^®  representatives  of  the  said  Messrs*  Pease  §r  ^^' 

"*•■•  ^  ^*"^,  rison,  now  both  dead,  as  may  then  be  alive,  the  said 
that  the  legal  '  ,,,.  .,.  • 

perMual  repre-  sum  of  two  hundred  guineas,  with  interest  on  the  same 

P?Mid^H.  wid  **  *®  ^^  ^^  ^^^^  P®^  ^^^^'  ^^^°^  ^^^  ^*^  ^^  January, 
not  the  part-     1793,  to  the  time  when  the  money  is  paid." 
nen  in  the  firm 
at  the  death  of 

JTrellTtlurf,       The  testator  died  in  1846. 
and,  secondly, 
that  such  re- 
presentatives        It  appeared  that,  in  1793,  Joseph  Pease  and  Thomas 

moieties,  and     Harrison  composed  the  firm  of  Pease  ^  Harrison,  and 

not  in  the  pro-  that  Joseph  Pease  was  entitled  to  two-thirds  of  the 

portion  of  their         .  ^ 

shares  in  the     capital  and  property,  and  Harrison  to  one-third.    In 

partnership.  August,  1793,  Harrison  retired,  and  assigned  his  one- 
third  share  to  Robert  Pease.  The  business  was  after- 
wards carried  on  by  Joseph  Pease,  Robert  Pease  and 
Henry  Bedford.  In  1795,  Robert  Pease  and  Henry 
Bedford  retired,  and  tlie  business  was  then  carried  on 
by  Joseph  Pease,  who  died  about  1803,  having  be- 
queathed his  business  and  the  residue  of  his  estate  to 

the 
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the  Petitioner,  Joseph  Robinson  Pease  the  yooDger,       1863. 

who  carried  on  the  business.  v^n-^/ 

Leak 

The  Respondents  were  the  executors  of  Harrison,  Mj^cdowalu. 
who  died  in  1804.  (No.  2.) 

The  legacy  had  been  paid  into  Court,  and  now 
amounted  to  711/.  175.,  and  a  petition  was  presented 
praying  payment  of  that  sura  to  Joseph  Robinson  Pease. 
The  Respondents,  the  executors  of  Thomas  Harrison, 
clainaed  one-half  of  the  fund. 

Mr.  Hevir,  for  the  Petitioner,  contented  that  the 
testator^s  intention  was  to  repay  the  losses  or  debt  due 
to  the  firm.  That  such  of  the  representatives  of  the  firm 
as  might  be  ah've  at  the  testator's  death  were  entitled  to 
the  fund ;  and  that  the  Petitioner  alone,  as  representing 
the  firm,  and  as  entitled  to  the  whole  assets  and  credits 
at  the  testator's  death,  was  alone  entitled  to  the  benefit 
of  the  bequest.  Secondly,  that  if  the  legacy  was 
divisible  between  the  representatives  of  Joseph  Pease 
and  Thomas  Harrison,  then  that  they  took  in  propor- 
tion to  their  losses  by  the  testator,  and  that  the  Peti- 
tioner, therefore,  was  entitled  to  two-thirds,  and  not 
to  one-half  of  the  fund. 

Mr.  Selwyn  and  Mr.  Jenhinson,  for  the  executors  of 
Harrison,  were  not  called  on. 

The  Mastbr  of  the  Rolls. 

Although  there  may  be  some  question  as  to  the  pre- 
cise meaning  of  the  word  "  representatives,"  still  I  have 
no  doubt  as  to  the  construction  of  it  which  has  been 
contended  by  Mr.  Hevir. 

The  testator  never  intended  to  make  a  gid  to  the 
firm  as  to  a  corporation,  that  is,  to  the  persons  who 

might 
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1863*  might  compose  the  firm  at  his  death,  merely  becauae 
fifty  years  previously  he  had  been  engaged  in  a  trans- 
action with  the  firm,  by  which  the  then  partners  had 
suffered  a  loss.  If  such  had  been  his  intention,  he 
ought  to  have  expressed  it.  Out  of  gratitude  to  two 
persons  named  Pease  and  Harrison^  who  had  been  kind 
to  him,  he  wished,  as  he  could  not  give  the  200  guineas 
to  them,  they  being,  as  he  says,  then  both  dead,  to 
give  it  to  the  representatives  of  those  two  gentlemen, 
and  not  to  any  members  of  the  firm  who  might  be 
carrying  on  the  business  at  his  death. 

Indeed,  it  would  be  a  strange  notion,  to  return  the 
obligation  of  a  person  formerly  the  member  of  a  firm, 
by  giving  a  bequest  to  the  persons  who  happened  to  be 
carrying  on  the  business,  though  under  the  same  style 
and  title  and  in  the  same  house,  in  1845 :  though  if 
the  testator  had  expressed  his  intention  to  give  a  legacy 
to  the  firm  treating  it  as  a  corporation,  the  Court  would 
carry  it  into  execution. 

But  he  has  not  done  so.  He  has  not  referred  to  the 
firm,  but  has  given  the  legacy  to  the  representatives  of 
Joseph  R.  Pease  and  Thomas  Harrison^  quite  irrespective 
of  the  circumstance  whether  the  firm  were  or  were  not 
then  in  existence. 

As  to  the  second  point,  the  gift  is  unto  such  of  the 
representatives  of  Messrs.  Pease  and  Harrison  as  may 
then  be  alive,  that  is,  at  the  testator's  decease.  This 
does  not  mean  one- third  to  one  and  two-thirds  to  the 
other;  I  should  be  making  a  new  will  for  the  testator 
if  I  so  held.  I  am  of  opinion  that  the  representatives 
take  in  equal  moieties. 


Mr.  Sebeyn  next  observed,  that  the  word  **  represen- 
satives  "  in  the  will  meant  the  executors,  who  took  the 

legacy 
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legacy  as  part  of  the  testator's  estate.    He  cited  He       1863. 
Henderson  (a);  King  v.  Cleaveland(b).  ^T^^^^ 

V. 

The  Mabtbb  of  the  Rolls  referred  to  Long  v.  Wat"      (No.  2.) 
kinson  (c\  and  concurred. 

(a)  28  Bea9.  656.  (0  17  Beav.  471. 

(6)  26  Ban.  26. 


WILLIAMS  V.  ALLEN. 

Ntw.  19. 

SUM  of  390/.  5$.  Id.  cash  was  standing  to  the  ABainof390/., 

credit  of  "the  account  of  Margaret  WtUiamsr  Jipff/to''*'' 

In  1853  she  had  become  of  unsound  mind,  and  she  which  a  lunatic 

still  continued  so,  but  bad  not  been  so  found  by  in-  by  inquisition), 

quisition.    She  had  been  maintained  by  her  mother,  aged  fifty,  wa« 
^  .  .         -^  '  entitled,  or- 

who,  in  1854,  placed  her  in  a  private  asylum.    Her  deredbythe 

mother  had  expended  more  than  800/.  in  her  main-  RojJ^to  be 

tenance,  &c.,  including  her  expenses  at  the  asylum,  pud  to  her 

which  amounted  to  378Z.  £Sl  prevTouriy 

maintained 

_,       _,       TTr«»».  /•«•  i»  1  ^^f  on  her 

Carqline  Williams  was  now  fifty  years  of  age,  and  undertaking  to 

she  had  no  other  property  besides  the  fund  in  Court  fo^^SJ^^Jlf^e 
available  for  her  support. 

This  was  a  petition  presented  by  Margaret  Williams 
by  her  mother  as  her  next  friend,  praying  that  the 
3901.  Ss,  Idn  might  be  paid  to  her  mother  ''on  her 
undertaking  to  maintain  her  for  the  future." 

Mr.  Whitehome,  in  support  of  the  petition,  cited  In 
re  Law  (a) ;  and  see  lie  Macfarlane  (fi). 

The 

(a)  30  L.  J.  {Chane.)  512.  (6)  2  John.  Sf  H.  673. 

VOL.  XXXIII — II.  R 
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1 863.  ^^^  Master  of  the  Roils  made  the  order,  expressing, 

bowevefy  a  doubt  with  respect  to  the  extent  of  tbe  under- 
taking, as  in  ail  probability  the  mother  would  prede- 
cease the  daughter,  and  the  undertaking  would  then 
cease. 


POWNALL  ».  GRAHAM. 

Abo.  11, 12. 

Construction  of  np  HE  testator  «7bA9t  Pawnall  died  in  1791.     He  left 
rio™ainoDcsr*  seven  brothers  surviving  him,  viz.,  Hugh,  Samuel^ 

the  children  of  Joseph,  James,  Williams,  Thomas  and  Benjamin. 

brothers  so 

long  as  the  law 

would  allow.         By  his  will,  dated  in  1791,  the  testator  gave  his  real 

gave  his  real     ^"^  personal  estate  to  trustees,  upon  trust  to  permit  bis 

and  personal     brothers  Hugh,  Samuel  and  Joseph  to  receive,  during 

seven  brothers  their  lives,  the  income  in  certain  shares ;  and  after  their 

and  to  the  Bur-  decease,  he  gave  their  shares  unto  his  brothers  Jama 

vivor  for  bfe,  . 

and  after  tbe    and  Benjamin  equally  during  their  lives,  and  after  their 

survivor  in^      decease  he  gave  their  shares  to  his  brothers  WiUiam 

trust  to  apply    and  Thomos  equally  during  their  lives;  and  be  gave  the 
the  income  ,  ,     ,i  .  o  i  •     t      .t 

yearly  to  such  Snares  to  the  survivors  of  his  brothers, 
of  their  chil- 
dren as  should 
appear  to  them      And  after  the  decease  of  all  his  brothers  therein  men- 

JTe^ftlTe       *'^"®^'  ^^  directed  as  follows :—"  Sthly.  I  do  desire 

same,  and  after  and  request  that  my  trustees  P.  and  A,,  their  executors, 

miu^of  no     administrators  and  assigns,  to   apply  tbe  whole  net 

such  further     annual  income  to  and  for  the  use  and  benefit  of  such 
division,  then       _  ,       ,       t     ,  ., ,  ,    n  ,         , 

to  convey  to     of  my  brothers    children  as  shall  appear  to  them  to 

*f  h^^^b*\r°    ^^^^  ™^8^  ^^  "®®^  ^^  ^^  same,  and  that  regularly,  from 
B.  then  living,  year  to  year,  as  the  law  in  such  cases  admits.** 
Held,  that  the 
trust  for  divi- 
sion ceased  *<  6thly.  That  my  said  trustees,  their  executors,  ad- 
yean  aifWthe  ministrators  and  assigns,  as  lastly,  assign  over  (after  the 

decease  of  the  j^^^  ^  mentioned  aforesaid,  admits  of  no  further  division 

surviving  bro-  ^  '  ^       ^ 

ther.  among 
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among  such  of  my  brothera'  children  as  shall  appear  to  1863. 
my  trustees^  &c.,  to  stand  most  in  need  of  help  or  as- 
sistance as  aforesaid)  and  give  full  possession  of  all  my 
**  freehold  and  personal  property  unto  the  eldest  son  of 
my  brother  Benjamin  Pownall  that  may  be  then  living ; 
and  in  case  all  my  brother  Benjamin's  children  shall  be 
defunct,  then  to  prefer,  in  the  exact  same  manner,  the 
eldest  son  of  my  brother  James  Pownall;  in  case  he 
has  no  children  then  living,  then  the  eldest  son  of  my 
brother  Hugh  Pownall  is  to  succeed  as  above,  and  so 
on  in  the  same  manner.  In  case  of  v^ant  of  issue,  as 
aforesaid,  my  brothers  Samuel,  Joseph,  Thomas  or 
William's  children,  i.  e.,  the  eldest  son  of  Samuel  first, 
Joseph  second,  Thomas  third  and  WiUiam's  second  son 
fourthly,  are  to  succeed  to  all  my  property  as  afore- 
said,'* &c.  "  And  in  default  of  all  such  issue,  my  next 
of  kindred,  whether  male  or  female,  to  claim  of  course 
as  aforesaid,  with  respect  to  or  as  my  brothers'  children." 

The  testator  gave  all  the  residue  of  his  estates  and 
effects,  real  and  personal,  unto  his  brothers  equally. 

The  testator's  youngest  brother  Benjamin  was  stated 
to  be  the  last  survivor  of  the  testator's  brothers,  and  he 
died  in  1840. 

The  Plaintiffs  were  the  only  children  of  James,  and 
the  Defendants  (other  than  the  trustees)  were  the  chil- 
dren of  Benjamin,  and  the  Plaintiffs  and  Defendants 
were  believed  to  be  the  only  surviving  children  of  the 
testator's  brothers.  They  were  all  born  in  the  lifetime 
of  the  testator. 

The  Defendant  George  Hall  Pownall  was  the  eldest 
son  of  the  testator's  brother  Benjamin,  who  was  living 
on  the  5th  of  July,  1861,  being  twenty-one  years  after 

b2  the 
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1863.  the  death  of  the  testator's  la^t  surviving  brother,  and,  in 
that  character,  he  claimed  to  be  absolutely  entitled  to 
the  trust  estates. 

This  was  a  special  case,  and  the  questions  for  the 
opinion  of  the  Court  were  these  :— 1st.  Whether  the 
Defendant  George  Hall  Pownall  was  or  not  now  en- 
titled absolutely  to  the  trust  estates,  and  to  have  a  con- 
veyance and  assignment  thereof.     2nd.  Upon  the  true 
construction  of  the  will,  at  what  period  was  the  trust  for 
distribution  of  the  income  of  the  real   and  personal 
estate  of  the  testator  determined.    3rd.   Whether  the 
power  of  distributing  the  income  of  the  trust  estate  still 
subsisted,  and  if  so,  in  whom  was  it  now  vested,  and 
who  were  the  objects  thereof. 

The  Plaintiffs  contended  that,  upon  the  true  con- 
struction of  the  will,  the  trust  therein  contained  for  dis- 
tribution of  the  income  of  the  real  and  personal  estate 
would  not  expire  until  the  end  of  a  period  of  twenty- 
one  years  from  the  death  of  the  testator's  last  nephew 
or  niece,  being  a  child  of  one  of  his  brothers  who  was 
living  at  the  testator's  death,  and  that,  therefore,  the 
Defendant  Oeorge  Hall  Pownall  was  not  now  entitled 
absolutely  to  the  trust  estates,  and  that  neither  he  nor 
any  other  person  was  yet  entitled  to  any  conveyance 
and  assignment. 

Mr.  BaggaUay  and  Mr.  Swan  for  the  Plaintiffs. 
The  discretionary  trust  is  to  go  on  so  long  as  the  law 
admits  a  division,  that  is,  during  a  life  and  lives  in  being 
and  twenty-one  years  afterwards :  therefore  the  gif^ 
over  takes  effect  twenty-one  years  after  the  death  of 
the  survivor  of  the  testator's  nephews  and  nieces  living 
at  his  death. 

[The 


The 

(fl)  1  Clark  Sf  Fin.  372.  (r)  32  Beav.  58,  and  1  De  G., 

(*)  3  Bro.  C.  C.  101.  J.  4-  Sw.  1. 


POWMALL 
V. 
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[The  Mastur  of  the  Rolls.  The  difficulty  is,  that 
the  law  would  permit  the  division  to  last  for  twenty-one 
years  after  the  decease  of  every  person  living  at  the 
testator's  death.     It  might  be  the  survivor  of  a  school.]      Graham. 

Mr.  A.  E.  Miller f  for  the  trustees,  argued  that  ''chil- 
dren*' must  be  read ''  issue."  He  stated  that  the  present 
trustees  were  the  representatives  of  trustees  appointed 
by  the  Court  in  1825  in  a  suit,  and  that  it  might  be  a 
question  whether  they  could  exercise  the  discretion. 

The  Solicitor  -  General  (Sir  22.  Palmer)  and  Mr. 
Hobhouse  for  the  other  Defendants.  There  is  nothing 
executory  in  this  gift,  and  the  Court,  in  order  to  ascer- 
tain the  period  which  the  law  allows  the  division  to  take 
place,  must  discover,  from  the  words  of  the  will  and 
not  by  speculating  on  the  testator's  intention,  what  are 
the  lives  during  which  the  property  is  to  be  tied  up. 
You  find  that  the  testator  gives  a  series  of  life  estates 
to  his  brothers,  and  they,  therefore,  must  be  the  lives 
during  which  and  for  twenty-one  years  after  which  the 
division  is  to  take  place.  They  referred  to  Cadell  v. 
Palmer  (a),  and  to  the  class  of  cases  where  personal 
estate  is  limited  to  like  uses  as  the  real  estate,  with  a 
direction  that  it  shall  not  vest  until  twenty-one ;  Vaughan 
v.  3vTslem  (&) ;  and  see  Gosling  v.  Gosling  (c). 

Mr.  Baggallay  in  reply. 

The  Master  of  the  Rolls. 

I  do  not  think  that  I  can  hold  ''  children"  to  mean 
''  issue,"  and  I  have  not  much  doubt  as  to  the  trustees' 
right  to  exercise  the  discretion. 
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1 863,  jTj^  Master  of  the  Rolls. 

The  question  in  this  special  case  is,  the  period  of  time 
during  which  the  trust  in  favour  of  the  diildren  of  the 
testator's  brothers  is  to  endure.  The  first  matter  I  have 
to  consider  is,  what  is  the  scheme  of  this  will.  There 
is  an  estate  to  the  brothers  for  lifey  and  after  the  death 
of  the  survivor,  to  their  children.  If  it  stopped  here, 
the  case  would  be  very  simple,  and  the  class  would  be 
ascertained  at  the  death  of  the  surviving  brother.  Bat 
after  this  the  net  income  is  to  be  divided  amongst  such 
of  the  brothers'  children  as  should  stand  most  in  need. 
This  class  must  obviously  be  ascertained  at  the  death  of 
the  surviving  brother,  at  which  period  all  the  objects  of 
this  trust  must  necessarily  be  alive.  This  trust  is  to  last 
so  long  as  the  law  admits,  which  simply  is  during  twenty- 
one  years  after  any  life  in  being  at  the  death  of  the 
testator.  It  is  obvious,  that  if  this  were  a  gift  of  the 
fund  to  the  brothers  for  life  and  afterwards  to  their  chil- 
dren, then  that  the  period  of  division  would  be  the  death 
of  the  brothers,  and  from  that  period  the  time  would 
run.  The  law  would  admit  this  trust  for  division  amongst 
the  children  to  go  on  as  long  as  any  person  living  at 
the  moment  of  the  testator's  death  was  in  existence,  and 
during  twenty-one  years  after  the  life  of  the  longest 
liver  of  any  person  then  in  existence.  But  it  would  be 
impossible  to  ascertain  when  that  period  would  cease, 
and,  if  it  were,  all  the  children  of  his  brother  would 
probably  be  then  dead,  and  the  gift  over  would  fail  of 
taking  effect  I  am  of  opinion,  therefore,  that  it  is 
impossible  so  to  construe  it,  and  that  the  period  from 
which  the  twenty-one  years  must  begin  to  be  calculated 
is  the  death  of  the  last  surviving  brother. 

In  no  other  way  can  effect  be  given  to  this  trust,  for 
the  testator  might  have  directed  it  to  endure  as  long  as 

any 
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any  of  tbe  children  in  a  charity  school  should  live  and  1863. 
twenty-one  years  after,  but  unless  he  so  expressed  it,  it 
could  not  be  maintained,  as  it  would  be  impossible  for 
the  trustees  to  ascertain  when  the  trust  ceased.  The 
general  scope  and  object  of  the  will  itself  gives  the 
explanation.  No  one  contends  that  the  trust  is  to  go  on 
until  the  death  of  everybody  in  existence  at  the  testator's 
death,  and  both  parties  have  referred  to  the  will  as  being 
the  guide  from  which  the  period  from  which  the  twenty- 
one  years  is  to  begin  to  run  is  to  be  ascertained. 

I  concur  in  the  argument  derived  from  the  decisions 
in  those  cases,  where  realty  and  personalty  are  given 
on  similar  trusts,  with  a  direction  that  the  personalty 
shall  not  vest  until  twenty*one,  and  where  the  Court 
construes  one  part  of  the  will  by  the  other. 

Here  I  see  a  series  of  life  estates  given  to  the  brothers 
of  the  testator,  and  after  the  death  of  the  survivor, 
amongst  their  children.  I  am  of  opinion,  therefore, 
that  the  period  at  which  the  twenty-one  years  is  to 
begin  to  run  is  the  death  of  the  surviving  brother, 
and  when  the  twenty-one  years  from  that  period  shall 
have  expired,  being  the  time  during  which  the  law 
admits  of  the  continuance  of  this  trust  for  division, 
then  the  trust  for  the  eldest  son  of  the  brother  Ben- 
jamin then  living  arises. 


Abstract  of  Order. 

1.  Declare  that  George  Hall  Pawnall  ii  now  absolutely  entitled  to 
the  trust  estate. 

2.  That  the  trust  for  distribution  of  the  real  estate  and  personal 
estate  of  the  said  testator  amongst  his  brothers'  children  determined  at 
tbe  expiration  of  twenty-one  years  from  the  death  of  Benjamin  Potonallf 
the  last  surviving  brother  of  the  testator.  ~Hfg.  Lib,  1862,  B.,J'oL 
2185. 
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1863. 


Dec.  3. 

A  solicitor, 
who,  by  a  slip, 
neglected  to 
produce  his 
certificate  to 
the  registrar 
within  a 
month,  as  re- 
quired by  the 
23  &  24  Fict. 
c.  127,  s.  21, 
relieved  from 
the  conse- 
quences, and 
it  was  ordered 
that  the  cer- 
tificate should 
have  effect 
from  the  time 
of  stamping 
the  same. 


Re  SMITH. 

A  GENTLEMAN,  who  had  been  loDg  od  the  Rolls 
"^^  as  a  solicitor,  took  out  his  certificate  in  Aprils 
1861,  but  by  a  slip  he  did  not  produce  it  to  the  Regis- 
trar until  August,  1861. 

Mr.  Lovell  moved,  under  the  23  Sc  24  Vict.  c.  127, 
s.  21,  that  the  certificate  might  nevertheless  operate  as 
from  April  He  referred  to  the  6  &  7  Vict.  c.  73,  s.  21, 
which  enables  the  Court  to  make  an  Order  directing 
that  any  certificate  not  produced  to  the  Registrar  as 
required  by  that  section  ''  shall  have  effect  upon  and 
from  the  time  of  stamping  the  same  or  any  subsequent 
period."  He  stated,  that  the  object  was  to  enable  the 
solicitor  to  recover  fees  earned  during  the  interval  be- 
tween April  and  August. 


The  Master  of  the  Rolls. 

When  there  has  been  a  mere  slip,  I  generally  relieve, 
without  requiring  the  ordinary  notice  to  be  given  to  the 
Law  Institution.    You  may  take  the  Order. 
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1863. 
Dec.  16. 

COATES  V.  COATES.  1864. 

Jan.  14. 

TN  1836,  the  testator^  Benjamin  Coates,  lent  John  A  legacy  may 

•*■     Green  1,000Z.  on  the  joint  promissory  note  oiJohn  agalDg°a  debt 

Green  and  William  Cfreen,  payable  six  months  after  of  ^^^  legatee 

date,  bat  William  Green  joined  in  the  note  as  surety  though  such  ' 

only.      The   testator  afterwards,  in   1838,  lent  John  debt  is  barred 
^  '  '  by  the  Statute 

Green  a  further  sum  of  1,000Z.  on  his  several  pro-  of  Limitationa. 

missory  notes.  debI;dTB: 

in  two  sums  of 

In  1839,  John  Green  deposited  with  the  testator  a  for  one  of  ' 

policy  of  assurance  for  2,000/.  upon  his  own  life  as  a  ^^^^^  ^-  !J®' 

further  secunty  for  both  debts.  afterwards  ob- 

tained from  A, 
a  life  policy  as 
In  1841,  the  testator,  by  a  codicil  to  his  will,  be-  a  security  for 

queathed  to  William  Green  a  legacy  of  1,000/.,  payable  J^blejuimly^* 

out  of  his  residuary  estate  six  months  after  the  death  of  became  bank- 

tbe  testator  s  widow.  p!roved  for 

1,500/.  on  the 
two  debtS)  and 
The  testator  died  in  1843.     In  1845  John  Green  he  received  a 

became  bankrupt,  and  in  1846  the  testator's  two  execu-  ^ndtsum  of'' 

trixes  surrendered  the  policy  to  the  Rock  Office  in  con-  97/.l0t.,  upon 

sideration  of  97/.  10s.     William  Green  stated,  "  that  he  J^^he po%! 

was  no  party  to  the  surrender  of  such  policy,  and  did  ^*^^»  ""*»  '^«' 

,  ,  11  1      ^y  surrender- 

not  consent  thereto,  and  was  not  consulted  upon  the  ing  the  policy 

subject  previous  to  such  surrender."    The  executrixes  *^®  ■"r®*^  ^^ 
•*         '^     ,  not  released ; 

proved  against  the  estate  of  John  Green  in  the  bank-  and,  secondly, 

ruptcy  for  1,500/.,  the  balance  due  on  the  two  notes,  ^'^^  only^abi^ 

and  they  afterwards  received  a  dividend  of  97/.  upon  for  half  the 
.1    .  «  debt  proved, 

their  proof.  after  deducting 

half  the  divi- 
mi_  »       •  1  •  «    1  1  .  dends  and  half 

Ihe  testator  s  widow  (who  was  entitled  to  the  residue  the  produce  of 

for  life)  died  in  1869,  having  by  her  will  released  Wil-  ^^^Vo\\cy. 

liam 
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liam  Green  from  the  payment  of  all  interest  due  on  the 
promissory  notes  at  the  time  of  her  decease. 

The  legacy  of  l^OOOZ.  having  become  payable  upon 
the  death  of  the  widow,  the  surviving  execatrix  insisted 
that  she  had  a  right  to  set  off  the  legacy  against  the 
debt  for  which  William  had  become  surety,  although 
such  debt  was  barred  by  the  Statute  of  Limitations. 

Mr.  SotUhgate  and  Mr.  Robinson  for  the  Plaintiff, 
and  Mr.  J,  H.  Palmer  and  Mr.  Bovill  in  the  same 
interest.  First,  the  Statute  of  Limitations  does  not  bar 
the  right  of  set-off,  or  destroy  the  debt,  it  only  bars  any 
remedy  by  action  to  recover  it  The  right  of  retainer 
under  such  circumstances  was  determined  in  Courtenay 
V.  Williams  (a) ;  Rose  v,  Gould  (6). 

Secondly,  the  release  by  the  executrix  by  her  will 
only  affected  her  beneficial  life  interest. 

Thirdly,  although  a  surety  is  discharged  pro  tanto  by 
the  negligent  loss  by  the  creditor  of  some  of  the  secu- 
rities for  the  debt,  Capel  v.  Butler  {c);  Strange  v. 
Fooks{d);  Mayhew  v.  Crickett(e),  still  that  principle 
does  not  apply  to  a  security  subsequently  taken; 
Newton  v.  Chorlton  (/) ;  Pledge  v.  Buss  {g) ;  Pearl 
V.  Deacon  (h) ;  there  being  no  obligation  to  keep  them 
up,  and  the  surety  being  only  entitled  to  such  of 
them  as  subsisted  at  the  time  he  paid  off  the  debt; 
C.  P.  Cooper's  Rep.  (i) ;  Purdon  v.  Purdon  (*).  Here 
the  policy  of  assurance  was  onerous,  and  there  was  no 
obligation  on  the  part  of  the  principal  debtor  to  keep  it 
up,  the  creditor  was  clearly  not  bound  to  pay  the  pre- 

miumS; 

(a)  3  Hare,  539,  affirmed  15  C/)  10  ^o^*  646. 

L.  J.  {Chanc)  204.  (g)  John.  663. 

(6)  15  Bern.  189.  (A)  24    Bear.  IB6;  I  De  G. 
(c)  2  Sim.  4  Stu.  457.  4  J.  461. 

(rf)  4  Giff.  408.  (,•)   Page  617. 

(0  2  SwanU.  185.  (ifc)  i  Hudion  ^  Brooke, p.27h 
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iniams^  aod  the  policy  would  have  become  forfeited.  By 
the  sale,  the  executrixes  realised  a  sum  of  97^  lO^.,  which 
would  otherwise  have  been  lost  The  policy  was  not  a 
part  of  the  original  arrangement,  and  William  Oreen 
was  no  party  to  the  subsequent  transaction. 

Mn  Baggallay  and  Mr.  Peck  for  other  parties. 

Mr.  Selujyn  and  Mr.  Turner^  for  William  Greeny 
argued,  that  the  testator  intended  a  benefit  to  the 
legatee  to  the  full  extent  of  the  legacy.  That  the 
surety  was  released  by  the  loss  of  the  policy,  which  the 
creditor  had  no  right  to  surrender  without  com- 
municating with  the  surety,  and  giving  him  the  oppor- 
tunity of  keeping  it  up ;  Straton  v.  Rastall  (a) ;  Watson 
V.  Alcock  (6) ;  Rees  v.  Berrington  (c) ;  Samuell  v. 
Hawarth  (d).  That  the  surety  was  entitled,  at  all 
events,  to  the  benefit  of  the  proof  in  bankruptcy,  and  of 
the  produce  of  the  policy  ;  Pearl  v.  Deacon  (e). 

Mn  Robinson  in  reply. 


The  Master  of  the  Rolls. 

1864. 
It  is  admitted  that  all  proceedings  at  law  against       Jan.  14. 

William  Oreen  on  the  note  are  barred  by  the  Statute  of 
Limitations,  but  the  executrix  claims  to  set  off  the 
legacy  against  the  debt.  William  Green^  however, 
raises  three  objections  to  this.  He  says,  first,  that  the 
debt,  as  against  him,  is  barred  by  the  Statute  of  Limita- 
tions. Secondly,  that  the  widow,  who  was  one  of  the 
executrixes, has  released  him  from  the  debt;  and,  thirdly, 
that  the  sale  or  surrender  of  the  policy  discharged  his 

suretyship. 

I  think 

(a)  2  Term  Rep.  366.  (d)  3  Merr.  272. 

(6)  1  Smale  ^  O.  319 ;  4  De         (e)  24  Beav.  186 ;  1  De  Ges 
G.,  M.  if  O.  242.  i  Janet,  461. 

(e)  2  res.jun.  540. 


I 

1 
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1864.  I  think  all  these  points  must  be  decided  against  bim. 

As  to  the  first,  it  was  settled  by  Courtenay  v.  WiU 
liams  {a),  which  was  aflSrmed  on  appeal,  that  a  legacy 
may  be  set  off  against  a  debt,  though  barred  by  the 
Statute  of  Limitations.  As  to  the  second  objection,  it 
was  merely  a  release  of  the  interest  on  the  debt  due  to 
her  personally,  and  it  only  bound  her  own  interest 
The  third  point  has  more  to  support  it,  but  I  think  that 
the  surrender  of  the  policy  cannot  be  treated  as  a  dis- 
charge of  the  surety.  John  Green  was  a  bankrupt,  and 
it  was  not  probable  that  he  would  keep  up  the  policy, 
from  which  he  could  derive  no  benefit,  and  the  executrixes 
were  not  bound  to  do  so.  To  keep  it  up  would  have 
been  a  mere  speculation  on  their  part,  which  might  or 
might  not  have  turned  out  beneficial,  and  if  it  had  turned 
out  unfavourable,  might  have  been  complained  of  by  the 
surety.  They  realised  what  they  could  by  surrendering 
it  to  the  office,  and  whether  the  policy  was  surrendered 
before  or  after  the  proof  in  bankruptcy,  I  think  it  did  not 
release  the  surety.  It  was  the  duty  of  the  creditor  to  sell 
and  to  realise  the  security ;  by  so  doing,  he  alone  could 
make  the  estate  of  the  principal  debtor  available  for  the 
payment  of  a  dividend  on  the  debt  for  which  the  surety 
was  liable,  and  consequently  the  benefit  of  which  divi- 
dend is  obtained  by  the  surety  in  further  discharge  of 
his  debt. 

Upon  the  authority  of  Pearl  v.  Deacon  (b),  which  was 
affirmed,  I  must  also  hold  that  97 L  10^.,  which  was  the 
produce  of  a  collateral  security  for  both  debts,  ought  to  be 
set  off  rateably  against  the  amount  due  on  the  two  notes, 
on  one  of  which  William  Green  was  liable  as  surety. 

The  result  will  be,  that  one-half  of  the  1,600/.,  or 

760/., 

(fl)  3  Hare,  539,  (6)  24  Beav.  192 ;  X  De  Gex 
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750/.,  will  be  the  amount  due  from  William  Oreen,  and 
from  this  must  be  deducted  one-balf  of  the  97/.  re- 
ceived for  dividends,  and  one-half  of  the  97/.  lOs.  re- 
ceived in  respect  of  the  produce  of  the  policy.  This 
will  leave  a  sum  of  652/.  15s.,  as  the  balance  of  the 
debt  due  from  William  Green,  to  be  deducted  from  his 
legacy  of  1,000/.,  and  will  leave  347/.  5^.  due  to  him. 

Note.— Brg.  Lib,  1854,  A.,fol.  331. 


Re  THE  CARLISLE  AND  SILLOTH  RAILWAY 

COMPANY.  1863. 

Dec  19. 

T  ANDS   were   taken    compulsorily  from  the  same  Lands  were 

■^     owner  by  three  railway  companies,  the  Carlisle,  iJp^te^comh* 

the  Lancaster,  and  the  North  British,  and  the  purchase-  panies  from 

moneys  had  been  paid  into  Court.      Afterwards,  the  owner.    After 

Carlisle  Company  had,  under  the  powers  contained  in  ^l>»ch,  one  of 
'^      "^  '  *^  the  companies 

an  act  of  1862,  leased  its  line  and  property  for  999  leased  iu  line 
years  to  the  North  BHtish  Railway  Company.  HeW  fhau^h 

company  must 
This  was  a  petition  to  have  the  moneys  reinvested,  ^f^^  ^osts  of 

and  the  question  was,  how  the  costs  ought  to  be  borne.  ^^^  re-invest- 

ment,  with  a 
proportionate 

Mr.  Wichens,  in  support  of  the  petition,  argued,  that  '^^^'J^^^l^ 

the  costs  ought  to  be  borne  by  the  three  companies  in 

thirds,  upon  the  authority  of  Ex  parte  The  Bishop  of 

London  (a). 

Mr.  Salmon,  contrd.  No  part  of  the  costs  ought  to  be 
paid  by  the  Carlisle  and  Silloth  Company,  for  after  the 
granting  of  the  lease  that  company  became  defunct, 

except 
(a)  2  De  Gex,  F.  ^  J.  14. 


r 
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1863. 

lU 

Thb  Carlisle 

AND  SiLLOTH 

Railway 

CoilPANT. 


except  for  the  purpose  of  recenring  and  distributiDg  the 
rental 

Mr.  Robinson  for  another  company. 

The  Mastbr  of  the  Rolls. 

This  was  an  obKgation  which  attached  to  the  Carlisle 
Company  at  the  moment  they  took  the  land,  and  from 
which  they  have  never  been  relieved.  I  must  make  all 
these  three  companies  pay  the  costs  on  the  principle 
laid  down  in  the  authority  cited^  that  is^  each  must  pay 
one-third,  with  a  proportionate  part  of  the  ad  vcUorm 
stamp  (a). 

(fl)  See  In  re  Maryport,  ^c,  Raihotof  Act^  32  Bern.  397. 


Note.— Reg.  Lib.  1863,  A.,fol,  2417. 


Ex  parte  MORSHEAD; 
r^,«,.  ^*  "THE   DEFENCE  ACT,   1860." 

UpontDeU;     TTNDER  the  will  of  a  testatrix,  who  died  in  1846, 
out°of  Court"  ®^'"®   property   in  the   parish   of    Charley  was 

Sonev'for*^    charged  with  sums  of  2,000/.,  6,000/.,  6,000t  and  600/., 
"'^'**^    ^        and  with  life  annuities  of  100/.,  60/.  and  some  other 
contingent  charges. 


money  for 
UndB  token 
under  "  The 
Defence  Act, 
I860*' (23  & 
24  rid.  c.  112) 
It  ia  not  neoee- 
Mrj  to  serve 
the  Secretary 
of  State,  who 
paid  it  in. 
A  fund  paid 
into  Court  for 
the  purchase, 

Ii^"'!Li"J^^'*  ^'V'  "f  •«*  '"^  *"•  ««»9«t  to  eonan 


Other  estates  in  Eyg  Buckland  and  Saint  Budeaux 
were  thereby  charged  with  the  deficiency  only,  and 
they  stood  settled  on  John  Phillip  A.  Morshead  for 
life,  with  remainder  to  his  eldest  son  John  George  A. 

Morsheadf 
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Morshead  (an  infant)  in  tail.  It  was  stated  that  the  1863. 
trustees  of  the  will  had  a  power  to  sell,  and  give  dis-  ^^*v*^^ 
charges  for  the  purchase-money.  Moeihbad. 

Re 
In  1863,  the  trustees  of  these  latter  estates  agreed  to  ^^cT^lseo" 
sell  a  portion  of  them  to  the  Secretary  of  State  for  the 
War  Department  for  25,000/.,  under  "The   Defence 
Act,"   and  the  purchase-money   had    been   paid   into 
Court. 


The  Defence  Act,  1860  (23  &  24  Vict.  c.  112,  s.  21), 
provides,  that  where  the  compensation  for  lands  taken 
for  the  public  service,  or  the  defence  of  the  realm^  is 
paid  into  Court, "  there  shall  be  added  thereto  a  sum  of 
30Lf  as  an  equivalent  for  the  expenses  consequent  upon 
such  payment,  and  upon  such  compensation,  with  such 
additional  sum  (which  shall  be  deemed  part  of  such 
compensation)  being  so  paid,  the  said  Secretary  of 
State  shall  be  discharged  from  all  liability  in  respect 
thereof,"  &c. 

By  the  20th  section,  the  compensations  are  to  be 
applied  in  manner  directed  by  the  Defence  Act,  1843, 
as  amended,  which  empowers  the  Court  (5  &  6  Vict. 
c.  94,  s.  27)  to  make  such  orders  and  directions  for 
paying  the  said  money  or  placing  it  out,  &c.,  or  other- 
wise concerning  the  disposition  of  the  said  money  "  as 
the  Court  shall  think  just  and  reasonable." 

A  petition  was  now  presented  by  the  three  trustees, 
and  the  tenant  for  life,  and  first  tenant  in  tail  (an 
infant),  praying  that  the  fund  might  be  paid  out  of 
Court  to  the  three  trustees. 

The  petition  was  served  on  no  one. 

Mr. 
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1863. 


Ex  parte 

MoKBBBAD. 


Mr.  Selwyn  and  Mr.  Rowcliffe,  in  support  of  the 
petition,  submitted,  first,  that  the  Secretary  of  State 
need  not  be  served ;  secondly,  that  it  was  not  oecessary 
to  retain  the  fund  in  Court,  the  trustees  being  willing 
■""A'cfjSer  ^  *'J'°'°"ter  it. 

77ie  Master  of  the  Rolls  thought  that  it  was  not 
necessary  to  serve  the  Secretary  of  State,  whom  the  act 
"  discharged  from  all  liability ;"  but  he  doubted  whe- 
ther the  fund  could  properly  be  paid  out  of  Court  in  the 
present  state  of  the  title  to  it.  He  directed  the  petition 
to  stand  over  to  make  inquiries  as  to  the  practice  in 
such  cases. 


^>ec.  15.  Mr.  Selwyn  stated  that  such  orders  had  been  made  in 

Chambers,  in  the  cases  of  In  re  Elliott  (a)  and  lU 
Tolcher{b).  He  said,  that  in  this  case  the  trustees 
had  a  power  to  sell  and  give  receipts  for  the  pur- 
chase-money, and  that  if  the  fund  were  reinvested  in 
land,  such  land  would  be  vested  in  the  trustees.  That 
the  money  must,  therefore,  be  considered  as  land,  and 
that,  whether  land  or  money,  it  would,  but  for  a  vis 
major  J  be  vested  in  the  trustees.  He  observed,  that  if 
the  fund  were  administered  in  Court,  the  expenses 
might  be  ten  times  as  great  as  the  30Z.  allowed  by  the 
Act. 

The  Master  of  the  Rolls. 

I  will  consult  the  other  branches  of  the  Court 


Mr. 


(a)  23rd  June,  1863. 


(6)  3rd  Fe6.186S. 
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Mr.  Selun/n  now  mentioned  Re  Sadler's  Trust  (a).  1863. 

Dec.  18. 

The  Master  of  the  Rolls.  ^p^  P"*"^* 

•^  MORSHEAD. 

1   find  the  question  has  not  been  before  the  other  ^^^  Defence 
branches  of  the  Court,  but  in  this  case  I  think  I  may     Act,  1860. 
order  the  fund  to  be  paid  to  the  trustees. 

(a)   Vice-Chancellor  Wood,  27th  JuWy  1863. 


Re  MERTON  COLLEGE. 

Dec.  16. 

T  ANDS  belonging  to  this  college  had  been  taken  Four  distinct 

"^     by  four  separate  railway  companies  under  their  ^nTe^^trok™" 

compulsory  powers.    The  purchase-moneys  for  the  four  portions  of  the 

purchasers   had  been  paid  into   Court,  and  consisted,  ]_q^  ^^^^  pajj 

originally,  of  605/.,  260/.,  567/.  and  631/.  Consols.  the  purchase- 

^         •''  '  '  money  into 

Court.    A  por- 

The  631/.  had  been  paid  in  by  the  London,  Chatham  f^^l^^"" 

and  Dover  Railway  Company,  and  part  of  it  had,  on  already  been 

a  former  occasion,  been  laid  out  in  the  purchase  of  other  H^^^^  a  ba- 

lands,  whereby  the  633/.  had  been  reduced  to  206/.   On  lance  in  Court, 

that  occasion  this  company  paid  the  whole  costs.  ^as  presented 

for  re-investing 
the  three  other 
The  college  had  since  purchased  lands  for  1,360/.  funds  and  a 

for  the  purpose  of  re-investing  the  funds,  and  they  pre-  JJcJ,  balance 

sented  a  petition  praying  that  the  260/.,  667/.,  631/.,  f/e/d,  that  the 

and  so  much  of  the  206/.  as  would  be  sufficient  to  raise  ^y^  bJTSi**^' 

the  1,360/.,  might  be  applied  in  payment  of  that  sum,  four  companies 

and  that  the  four  railway  companies  might  be  ordered 

to  pay  the  usual  costs  according  to  the  Lands  Clauses 

Consolidation  Act  (8  &  9  Vict.  c.  18,  s.  80). 

Mn  Law,  in  support  of  the  petition,  asked  that  the 
VOL.  xxxiii — II.  s  costs 


Re 
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costs  might  be  paid  by  tlie  four  compaDies  in  equal 
shares   in  conformity  with  the  decision  of  the  Lords 
Mbrtom      Justices ;  Re   The  Bishop  of  London  (a),  followed  in 
CoLLEoi.     this  Court,  In  re  The  Mart/port  Railway  Act  (6). 

Mr.  Kekewichf  for  the  London,  Chatham  and  Dover 
Company,  argued,  that  the  rule  as  to  equality  was  not 
applicable  to  cases  where  its  application  would  produce 
great  hardship,  and  that  it  had  been  so  laid  down  in  Re 
The  Bishop  of  London  (c),  and  In  re  Byron^s  Estate  {d). 
That  this  case  was  an  exception  to  the  rule,  for  this 
company  had  already  paid  the  costs  of  a  former  invest- 
ment, and  ought  not  to  be  made  liable,  equally  with  the 
other  companies,  for  the  costs  of  the  present  investment, 
and  also  solely  liable  on  any  future  application  in  respect 
of  the  balance  lefl  in  Court.  That  it  would  be  more  just 
to  exhaust  the  fund  paid  in  by  this  company,  and  take 
the  residue  out  of  the  other  funds. 


The  Master  of  the  Rolls. 

I  do  not  see  how  I  can  compel  the  college  to  resort 
to  any  particular  fund. 

I  must  make  the  common  order. 

(a)  2  De  G.,  F.  *  J.  14.  (c)  2  De  G.,  F.  4  J-  H- 

(6)  32  Beav.  397.  (d)  9  Jurisi,  838. 


Vote.— 'Affirmed  by  the  Lords  JuUices,  20(h  February^  1864. 
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ROBERTS  V.  EDWARDS. 

AW.  9. 

rilHE  Rev.  William  Edwards^  by  his  will  dated  in  A  testator  be- 

•*•      1817,  gave  a  life  interest  in  his  property  to  his  ?e8idue\oh!s 

widow,  and   his  will,  amongst  others,   contained   the  widow  for  life, 

following  clauses,  on  which  the  questions  arose  : —  decease,  to  be 

"  I  give  and  bequeath  to  my  beloved  wife,  Sarah  tween  his  two 

Edwards,  the  2,000/.  insured  on  ray  life  with  the  Hope  jT^f '^f ". "  ?/. 

'  ,  .  *""^  heirs,    m 

Insurance  Company,  to  be  wholly  and  entirely  disposed  proportion  to 

of  as  she  may  deem  proper."  '^^^^^^^ 

have  then 
''  And  lastly,  it  is  my  wish,  and  I  will,  that  all  my  living,  share 

property,  after  her  decease,  except  such  part  as  is  dis-  g"  th*broihera 

posed  of  otherwise  at  the  beginning  of  this  deed,  be  died  before  the 

divided   between   my   two   brothers,  namely,   Thomas  i\^^x,*'\\c\n"' 

Edwards  and  Evan  Edwards,  or  their  heirs,  in  propor-  ^*«  ^?  ^®  ,c^"- 

*        '^     ^         strued  **  chil- 
tion  to  the  number  of  children  each  may  have  then  dren,"andthat 

living,  share  and  share  alike.     Such  is  the  manner  in  f"i|J^®a?the^" 

which  I  wish  my  property  after  my  decease  and  my  widow's  death 

said  wife's  decease  to  be  disposed."  ^^^^^^  ^^""^ 

Bequest  of 

The  testator  died  in  1827  having  no  real  estate.  insured  on  my 

life  with  the 

The  widow  died  in  1862.  p^ny.    Held, 

to  pass  a  bonus 
due  at  the  tea- 
Two  questions  arose  on  this  will,  first,  as  to  the  con-  tator'a  death. 

struction  of  the  gift  to  ''  Thomcu  Edwards  and  Evan  Edr 

wardSf  or  their  heirs  in  proportion,  ^'c. ;"  and  secondly, 

as  to  whether  the  bequest  of  the  policies  to  the  widow 

carried  the  bonus. 


As  to  the  first  point,  it  appeared  that  the  testator's 
brother,  Evan  Edwards,  pre-deceased  the  testator,  but 

8  2  the 
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the  other  brother^  7%)incu  Evans,  survived  him  and  died 
in  1830.  That  such  brothers  had  respectively,  at  the 
time  of  the  testator's  decease,  three  and  seven  children, 
but  at  the  decease  of  the  testator's  widow  there  were 
only  two  children  of  JEvan  Edwards,  and  four  of  Hwmas 
Edwards  then  living. 

As  to  the  second  point,  it  appeared  that  the  testator 
had,  at  the  date  of  his  will,  two  policies  on  his  life  with 
the  Hope  Insurance  Company  for  1,000/.  each,  and  that 
he  had  afterwards  surrendered  one  of  them,  and  that 
one  insurance  only  for  1,000/.,  with  bonuses  of  112/.  10^., 
was  existing  at  his  death,  which  was  received  by  the 
executors. 

Mr.  T.  A.  Roberts,  for  the  executors  of  the  widow, 
claimed  the  bonus  on  the  policy. 

Mr.  E.  O.  White,  for  the  heir-at-law  of  Evan  Ed- 
wards, argued,  that  the  word  ''heirs"  must  be  con- 
strued strictly,  and  that  the  heir-at-law  was  entitled  to 
a  moiety  of  the  property  by  substitution.  He  cited 
Bull  V.  Comberbach  (a) ;  De  Beauvoir  v.  De  Beau- 
voir  (b) ;  and  referred  to  Qittings  v.  M^Dermott  (c). 

Mr.  Selwyn  and  Mr.  Boys,  for  the  next-of-kin,  con- 
tended, first,  that  the  whole  gift  was  void  for  uncer- 
tainty; Waite  V.  Tempter  {d);  and  that  there  was  conse- 
quently an  intestacy  ;  Store  v.  Evans  (e).  Secondly, 
that  there  was  a  lapse  as  to  Evan  Edwards^  share,  who 
pre-deceased  the  testator.  Mounsey  v.  Blamire(f)  was 
also  referred  to. 

Mr. 

(a)  25  Bern.  540.  (</)  2  Sim.  524. 

(6)  15  Sim.  163,  and  3  H.  of  (e)  2  Aik.  86. 

L.  Cat.  524.  (/)  4  Ruu.  384, 
(c)  2  Myl.  t  K.  69. 
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Mr.  Bobhouse  and  Mr.  G.  N.  Colt,  for  the  children 
of  Thomas  Edwards,  argued,  that  by  the  bequest  of 
the  ''  2,000/.  insured  on  my  life/'  the  bonus  did  not 
p>a88.  They  cited  Norris  v.  Harrison  (a) ;  and  see  the 
note  to  Gilley  v.  Burky  (i),  and  Lock  v.  Venables  (c). 


Roberts 

V. 

Edwards. 


The  Mastbb  of  the  Rolls. 

It  is  obvious  that  the  testator  used  the  word  ''  heirs" 
for  children,  a  thing  not  very  unusual  for  testators  to  do. 
He  gives  his  property,  on  the  death  of  his  widow,  to  his 
brothers  (if  alive)  or,  if  dead,  to  their  heirs,  to  be  divided 
''  in  proportion  to  the  number  of  children  each  may 
have  then  living,  share  and  share  alike."  That  is,  the 
heirs  are  to  take  equal  shares,  and  their  number  is  to 
be  in  proportion  to  the  children  then  living.  It  is 
obvious  that  he  considered  the  expression  ''heirs" 
equivalent  to  ''children,"  and  that  they  were  conver- 
tible terms.  The  property  is  divisible  into  sixths,  and 
four  of  them  will  belong  to  the  children  of  Thomas 
Edwards,  and  the  remaining  two  shares  to  the  children 
of  Evan  Edwards, 

As  to  the  bonus,  the  testator  knew  that  if  he  effected 
an  insurance  with  profits,  any  bonus  would  be  added 
to  the  policy.  I  think,  therefore,  that  it  passes  as  pari 
of  the  legacy. 


(a)  2  Madd.  268. 

(b)  22  Bear.  624. 


(r)  27  Bern.  598» 


i 
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Nov,  16  SMITH  i;.  BOLDEN. 

A  trustee  of  a      A    SUM  of  Consols  was  vested  in  the  Defendant,  in 

fund  belonging  xx.  „ 

to  a  deceased  ^^^^^  'oT  Mrs.  Hall  for  life,  with  remainder  to  her 

person  refused    sevCQ  children. 

to  pay  It  orer 

to  his  legal  per-        ^.        __ 

sonal  repre-  Mrs.  Hall  died  in  1858^  and  six-seventbs  of  the  fand 

thegroLnd°hat  ^^^^  thereupon  distributed,  but  the  remaining  one- 
there  was  a       seventh  share,  which  belonged  to  Henry  EaU^  one  of 

tkTwm"of"thr  ^^^  children,  was  retained,  he  being  then  dead, 
deceased,  whe- 

Ipecificllfy  """^  ^®  ^^^  °*^^®  ^  w*"  ^^^  l^ad  appointed  executore, 
bemieathed.  who  had  not  acted,  and,  thereupon,  the  Plaintiff  ob- 
?he  aiSntTf^  tained  letters  of  administration  to  bis  estate.  She  after- 
the  alleged       wards  applied  to  the  Defendant  for  Henrvs  one-screnth 

specific  lega-        u  v  «. 

fees.    He  was  ^nare ;  but,  after  some  deJay  and  long  correspondence 

utoThtlegar  ^"^  negotiations,  the  Defendant  insisted,  that  it  was 
personal  repre.  doubtful,  upon  the  terms  of  Henry  HalTs  will,  whether 
t^getlw  with    ^^   ^^^  "°^  specifically  bequeathed   this   one-sefenth 

the  costs  of      share  to  the  Plaintiff  and  her  two  sisters,  and  he  re- 
sult, to  which     ^  ^     J   4L         I  , 
suit  it  was  held  ^}"^^^  ^^^  release  and  concurrence  of  th«  other  tesi- 

cSc  l^gie^    ^"*^y  legatees  to  the  payment  to  the  Plaintiff. 

were  not  neces-       >«,  .      ,  .,.  /%,    ,   , 

sary  parties.  ^*^>8  bill  was  filed  by  the  administratrix  ot  Henry 

Hall,  against  the  trustee  alone,  to  obtain  payment  of 
his  one-seventh  of  the  fund. 

By  his  answer  the  Defendant  said, — 
"  I  submit  whether  or  not  the  shares  of  Henry  Hall 
are  or  are  not  properly  payable  to  the  Plaintiff,  as  his 
legal  personal  representative  or  otherwise. 

"  I  submit  whether  the  persons  claiming  as  specific 
legatees  or  as  representing  specific  legatees  under  the 

will 
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will  of  Henry  Hall  are  not  necessary  parties  to  this 
snit.  And  I  am  ready  and  willing  and  hereby  offer, 
upon  this  suit  being  properly  constituted  in  respect  of 
parties,  to  pay  the  shares  of  Henry  Hall  of  the  sums  of 
stock  in  the  bill  referred  to  into  Court  in  this  suit,  and 
I  am  also  willing  and  hereby  offer,  upon  my  costs,  as 
trustee  under  the  said  settlement,  being  provided  for, 
including  my  costs  in  this  suit,  to  pay  the  said  shares  of 
Henry  Hall  into  Court  under  the  Trustee  Relief  Act, 
and  to  consent  to  a  stay  of  all  further  proceedings  in 
this  suit.  And  I  submit  that  to  proceed  with  this  suit, 
without  making  parties  thereto  those  who  are  really 
interested  in  or  have  bona  fide  claims  against  the  said 
shares  of  Henry  Hall  can  only  lead  to  useless  expense." 


863 


1863. 


Mr.  Southgate  and  Mr.  Waller^  for  the  Plaintiff,  asked 
for  a  decree  with  costs. 

Mr.  HayneSf  for  the  Defendant,  justified  the  refusal  of 
the  trustee  to  pay  over  the  fund  without  the  concurrence 
of  the  «peci&c  legatees,  and  argued  that  the  residuary 
legatees  were  necessary  parties  to  the  suit. 


7%€  Master  of  the  Rolla. 

liiis  is  one  of  those  unfortunate  eases  which  occa- 
sionally come  before  me,  where  trustees  for  one  purpose 
think  it  ^eir  duty  to  act  as  trustees  for  other  persons 
who  are  not  their  eestws  que  trust.  This  Court  ordered 
this  fund  to  be  paid  out  of  Court  to  the  trustees  of  the 
settlement,  according  to  the  trusts  of  which,  on  the  death 
of  the  tenant  for  life,  seven  persons  became  entitled  to 
it.  The  trustee  pays  six-sevenths  to  the  persons  entitled, 
and  he  refuses  to  pay  the  remaining  one-seventh,  because 
he  says,  that  when  in  her  hands  questions  will  arise 
under  the  will  of  Henry  Hall,  with  which  he  has  nothing 

to 
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to  do.  The  rights  of  the  legatees,  onder  Halts  will, 
are  quite  foreign  to  his  tmsteeship.  If  such  a  cooneof 
proceeding  were  allowed,  the  whole  trust  fund  migfat  be 
frittered  away  in  costs. 

I  have  no  option.  I  must  direct  the  Defendant  to 
pay  the  one-seventh  to  the  legal  personal  representstife 
of  Henry  Hall,  and,  as  the  Defendant  has  been  the 
occasion  of  the  suit,  he  must  pay  the  costs. 


pay  annuities 
of  100/.  each 
to  hit  two 
nieces  and  bii 
nephew  for 


EAMES  V.  ANSTEE. 

Nov.  23,  25. 

Conttnictionof  fipHE  testatrix  directed  her  executors  to  invest  io  the 
trust.  funds  a  sum  sufficient  to  produce  the  yearly  sum 

A  tejtatrix    of  690/.:  and  she  directed  them,  out  of  the  dividends,  to 
directed  true-  '  «..    i 

tees  to  make     pay  an  annuity  of  1001.  to  her  niece  Jane  Httckman, 

and  o^oTthe^  *"^  *  '*®  annuity  of  lOOl.  to  her  niece  Ann  Eama, 
dividend!  to  during  their  respective  lives,  and  to  pay  another  annoity 
of  100/,  to  her  nephew  WiUiam  Eames  for  life,  and  U) 
apply  another  100/.  towards  the  maintenance  of  the 
children  of  Daniel  Eames,  deceased,  until  tweuty-ooe, 
capita?  to^^heir  ^"^  ^^^^  ^^  ^^^  ^^  them,  respectively,  such  share  or  pro- 
children  re-  portion  of  the  funds  from  which  his  or  her  share  of  the 
to^pply^iool.   dividends  arose.     And  as  to  the  fund  from  which  the 

a-year  in  the     annuities  to  her  nieces  and  nephew  should  be  derived, 
maintenance        ,  ,  ,    .      ,  .     %         t^ 

of  the  children  she  gave  the  same,  on  their  decease  respectively,  unto 

decwIJld  ne-     ^^^^^  children  respectively.    She  gave  the  remaining 

phew,  until       160/.  to  other  persons. 

twenty-one,  g|,g 

when  he  gave 

them  the 

capital  fund  producing  this  annuity.     He  bequeathed  his  residue  to  his  twoniecetsod 

nephew  and  the  children  of  Daniel**  in  equal  shares,  in  like  manner  as  was  thereinbeforv 

mentioned  with  renpeot  to  the  annual  sums  of  100/.  bequeathed  to  them  respectively- 

Held^  that  the  children  of  Daniel  took  one-fourth  only  of  the  residue. 


CASES  IN  CHANCERY.  265 

She  proceeded  : — '*  And  as  to  all  the  rest  and  residue  1863. 
of  the  money  to  arise  and  be  produced  from  my  estate, 
I  direct  that  the  same  shall  be  invested  in  the  govern- 
ment funds,  in  the  names  of  the  said  John  Cook  and 
James  Burne^  and  the  dividends  and  interest  thereof 
paid  and  applied,  from  time  to  time,  unto  and  for  the 
benefit  of  my  said  nieces  Vane  Hitchman  and  Ann 
Eames  and  my  said  nephew  William  Eames  for  their 
lives  and  the  children  of  my  said  nephew  JDant>/^me5, 
in  equal  shares,  in  like  manner  as  is  hereinbefore  men- 
tioned with  respect  to  the  annual  sums  of  100/.  be- 
queathed to  them  respectively."  "And  after  the  decease 
of  Jane  Hitchman,  Ann  Eames  and  William  Eames, 
I  give  the  capital  sum  out  of  which  their  respective 
shares  of  such  last-mentioned  dividends  may  be  derived 
unto  and  equally  amongst  their  respective  children,  in 
like  manner  as  is  hereinbefore  directed  with  respect  to 
the  principal  money  from  which  their  said  annuities  of 
lOOZ.  shall  have  been  derived." 

The  testatrix  died  in  1841. 

Jane  Hitchman  had  two  children  ;  William  Eames 
had  two  children,  and  Daniel  Eames  left  four  children. 

Ann  Eames  never  married,  and  she  died  in  1863,  and 
thereupon  the  3,333/.  6«.  8c/.  Consols  set  apart  to  answer 
her  annuity  of  100/.  fell  into  the  residue,  became  dis- 
tributable, and  the  question  was,  in  what  shares  it  ought 
to  be  divided. 

On  behalf  of  Jane  Hitchman,  William  Eames,  and 
their  children,  it  was  contended  that  the  children  of 
Daniel  took  only  one-fourth  of  the  residue  and  of  the 
fund  in  question,  which,  it  was  insisted,  had  fallen  into 
the  residue. 

The 
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The  cLUdreo  of  Damiel  Eawtet,  on  tiie 
iead^  thant  the  words,  ^  m  equal  &famresy' 
the  residoary  gift,  gorerned  tbe  vbole  m^bIlboc,  aad 
Ajtvnc       ^j^j  jj^  fuoj  ,,^5  diriiible  ioto  fievcmhs. 

Tbe  next  of  kin  cooteDded  thai  the  fond  wm  «nlk^ 
pofied  of. 

Mr.  Jetsd  for  the  Plaintiffs. 

Mr.  StmlkgaU,  3Ir.  ^  Smiti,  Mr.  BagfoUof  umL 
Mr.  Blaekmore  Ux  the  Defendants. 

7ya<2ti2f  t.  WiUummm  (a)  was  dted. 

Mr.  t/isfye/y  io  reply.     In  the  case  cited,  the  vonic  of 
equality  preceded  the  gift  to  be  settled  in  like  BaDBer. 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  residue  inclodes  this  capital 
fund  ;  but  I  will  consider  as  to  the  proper  division  of  it 


The  Master  of  the  Rolls. 

}fo9. 25.  The  questions  arising  on  the  construction  of  this  will 

are,  first,  what  passed  by  the  residuary  gift,  and,  se- 
condly, to  whom.  The  next  of  kin  contend  that  there 
is  an  intestacy  as  to  Ann  Barnes's  share,  and  the  chil- 
dren of  Daniel  insist  that  the  words  "  in  equal  shares 
govern  the  whole  residuary  gift,  and  consequently  tha^ 
Jane^  Ann  and  William  take  three-sevenths  between 
them,  and  that  they,  the  above  children  of  Danieh  ^^^ 

the  remaining  four-sevenths. 

lam 

(a)  23  Bew.  74. 
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I  am  of  opinion  that  in  this  the  testatrix  merely  in- 
tends to  repeat  the  manner  in  which  she  had  given  the 
three  several  annuities  of  100/.  a  year  to  Jane^  Ann  and 
William  for  life,  and  afterwards  to  their  children,  and  the 
100/.  a  year  equally  amongst  the  children  of  Daniel. 


Eames 

V. 

Anstee, 


The  words  "  for  their  lives "  apply  to  the  three  first, 
and  the  words  **  in  equal  shares"  apply  to  the  children 
of  Daniel.  The  expression,  ^'  in  like  manner  as  is  here- 
inbefore mentioned,"  merely  refers  to  and  repeat  what 
she  had  previously  said,  they  extend  to  the  annual  sums 
of  100/.,  and  cannot  apply  to  the  mode  of  settlement, 
because  the  testatrix  goes  on  and  states  how  the  shares 
of  the  nephew  and  nieces  are  to  be  settled. 

I  have  already  decided  that  the  capital  of  Anns  aE>- 
naiiy  falls  into  and  passes  by  the  residuary  gift.  The 
consequence  is,  that  the  3,333/.  &.  8c{.  Consols  must 
be  divided  into  fourths,  one  of  which  will  belong  to  Jane 
for  life,  with  remainder  to  her  children,  another  fourth 
to  William  for  life,  with  remainder  to  his  children,  one- 
fourth  to  the  children  of  Daniel^  and  the  remaining 
one-fourth  is  ^undisposed  of,  and  goes  to  the  next  of  kin. 

A  similar  fourth  of  the  residue  is  also  undisposed  of, 
and  goes  to  the  next  of  kin. 
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Dec.S. 
A  Plaintiff 
sought  to  set 
asioe  a  lease, 
and  to  obtain 
the  mnne  pro- 
fiU.    The  De- 
fendant, the 
assignee  of  the 
lease,  insisted 
on  its  validity, 
and  that  he 
was  a  pui> 
chaser  for 
valuable  con- 
sideration 
without  notice. 
Held,  that  the 
Defendant  was 
bound  to 
answer  as  to 
the  amount  of 
rents  and  pro- 
fits, the  par^ 
ticulars  of  his 
underletting 
and  of  his  re- 
ceipts, and 
what  charges 
he  had  created. 


ROBSON  V.  FLIGHT.    (No.  1.) 

npHE  case  came  before  the  Court  on  exceptions  to  the 
Defendant's  answer  for  insufficiency.  The  case 
made  by  the  bill  was,  that  the  testator  devised  a  house 
on  Ludgate  Hill  to  two  trustees,  upon  trust  to  pay  a 
moiety  of  the  rent  to  his  son  John  E.  Hall  during  his 
life,  with  remainder  to  his  children,  and  the  other  moiety 
to  his  daughter  Eliza  Hall  for  life,  with  remainder  to 
her  children.  And  he  "directed"  that  the  property 
'^  should  and  might  be  leased"  by  his  two  trustees, 
**  and  the  survivor  of  them  and  the  executors  or  admi- 
nistrators of  such  survivor,  at  rack  rent,"  for  any  term 
not  exceeding  twenty-one  years. 

The  testator  died  in  1826;  one  of  his  trustees  dis- 
claimed and  the  other  died  without  having  acted.  In 
1848,  there  being  no  trustee,  the  testator's  son,  who 
was  his  heir-at-law,  granted  a  lease  to  Russell  for 
twenty-one  years,  at  a  rent  of  180L ;  and  in  1860  the 
Defendant  Flight  purchased  this  lease  for  75L 


The  infant  children  of  the  testator's  daughter,  who 
was  dead,  instituted  this  suit  against  Flight;  insisting 
that  the  lease  was  invalid  under  the  power.  The  bill 
charged  ihsit  Flight,  from  1856  to  1863,  when  a  railway 
company  compulsorily  took  the  property,  received  the 
rents,  amounting  to  between  300/.  and  400/.  a  year. 
The  bill  sought  to  set  aside  the  lease  and  to  have  an 
account  of  the  rents. 


The  Defendant  claimed  to  be  a  purchaser  for  valuable 

consideration 
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consideration  withoat  notice,  and  he  declined  to  give 
such  part  of  the  discovery  required  by  the  interrogatories 
as  is  hereinafter  set  forth  in  the  exceptions. 

The  Plaintiffs  excepted  to  the  answer,  because  the 
Defendant  had  not  set  forth  (in  substance)  what  had 
been  the  amount  of  rents  and  profits  of  the  premises 
during  each  and  every  quarter  since  the  assignment, 
and  because  Defendant  had  not  set  forth  whether  he 
had  not  underlet  the  premises  at  rents  amounting  in  the 
aggregate  to  419/.  12«.,  and  the  particulars  of  the  rents 
and  of  his  receipts,  and  had  not  stated  the  portions  of 
the  premises  which  had  from  time  to  time  remained 
unoccupied,  and  why  and  during  what  periods  re- 
spectively. That  he  had  not  set  forth  whether  he  had 
aliened,  mortgaged,  charged  or  otherwise  dealt  with  the 
premises,  and  the  particulars. 

Mr.  BagsJuiwe,  in  support  of  the  exceptions.  The 
Defendant  not  having  pleaded  or  demurred  is  bound  to 
answer  fully ;  Howe  v.  M'Kernan  (a) ;  Swinborne  v. 
Nelson  (6) ;  Clegg  v.  Edmonson  (c).  The  discovery  will 
be  material  at  the  hearing  of  the  cause. 


1863. 


Mr.  Hemming^  contri.  The  Defendant  claims  to  be 
a  purchaser  for  valuable  consideration  without  notice, 
and  he  insists  on  the  validity  of  the  lease.  The  dis- 
covery in  question  can  only  be  useful  if  the  lease  should 
be  set  aside  at  the  hearing.  The  Plaintiffs  are  only 
entitled  to  such  discovery  as  will  enable  them  to  obtain 
a  decree,  and  not  to  a  discovery  consequential  on  that 
relief,  which  it  is  oppressive  to  require,  and  will  be 
useless  if  the  Plaintiffs  should  fail  on  their  main  point. 


In 


(a)  30  Beav.  547. 
<6)  16  Brav.  4 1G. 


(f)  22  Beav,  125. 
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1863.  In  De  la  Rue  r.  DickinBon  (a),  in  a  suit  to  restrain 

an  alleged  infringement  of  a  patent,  it  was  held,  that 
the  defendant,  by  his  answer,  denying  the  fact  of  in- 
fringement, was  protected  from  making  any  discovery 
immaterial  to  that  question,  and  which,  when  that 
question  had  been  decided,  would  be  given  under  the 
decree.  It  was  also  held,  that  it  was  not  necessary  to 
set  up  a  defence  of  this  nature  by  plea.  So  in  Manel 
V.  Freney{b),  the  V.-C.  Wood  obserred : — "Even 
where  the  question  arises  on  the  answer,  the  Court  has 
refused  to  compel  a  Defendant  to  set  out  accounts  of 
profits,  where  the  alleged  partnership  is  denied,  because 
a  mere  account  of  profits  cannot  afiect  the  question 
whether  he  is  a  partner  or  not  The  Plaintiff  is  entitled 
to  all  such  discovery  and  to  the  production  of  all  such 
documents  as  are  necessary  to  make  out  his  case  at  the 
hearing,  and  if  he  should  fail  in  that,  any  account  of  the 
profits  of  the  business  would  become  useless  and  im- 
proper, and  it  would  be  unjust  to  the  Defendant  to 
compel  him  to  disclose  such  particulars  to  a  person 
who,  in  the  event  supposed,  would  have  had  no  interest 
in  the  discovery."  And  see  Swabey  v.Sutton{c)\  Lett 
y.  Parry  (d). 

The  proper  course  will  be  to  allow  these  exceptions 
to  stand  over  to  the  hearing,  as  was  done  by  the  liords 
Justices  in  Clegg  v.  Edmoiuom(e\  and  id  Crrieues  v. 
NielsM{f). 


T%e  Master  of  the  Rolub. 

I  have  DO  doubt  that  the  Defendant  must  answer, 
and  that  these  exceptions  must  be  allowed.    The  im- 
portance 

(«)  3  ir«v  4  ^«A«.  ^88.  (e)  22  Bcm.  125,  cjmI  3  Jiiru/ 

(<^)  2  Join,  ^  Hrm.  323.  (A.  S.)  300. 

(r)  1  Mem.  4  MUL  614.  if)  Ui 
{0i)  /M.517. 
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portance  of  this  information  may  be  very  great  to  the 
Plaintiff,  who  comes  to  set  aside  a  lease  and  to  recover 
the  profits  made  by  it.  It  is  true  that  the  knowledge 
of  the  amount  of  profits  may  not  assist  the  Plaintiff  in 
setting  aside  the  lease,  but  it  may  be  material  on  the 
rest  of  the  case*  Suppose  the  Defendant  states  the 
amount  of  the  profits  made  by  the  lease,  and  that  they 
should  appear  to  be  great,  the  Plaintiff  might,  at  the 
hearing,  if  the  lease  were  set  aside,  adopt  the  statement 
of  the  Defendant,  and  take  a  decree  at  once  for  the 
amount*  But  suppose  be  says,  there  have  been  no 
profits,  the  Plaintiff  might  trust  to  the  statement  and 
abandon  the  suit. 
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In  all  these  matters,  it  is  very  difficult  to  determine 
before  the  hearing  that  the  information  required  will  be 
of  no  use  to  the  Plaintiff;  and  the  rule  is  strict,  that  if 
a  Defendant  answer,  he  must  answer  fully. 

I  express  no  opinion  on  the  point  raised,  whether  the 
Defendant  is  or  not  a  purchaser  for  valuable  considera- 
tion without  notice. 


Note. — At  the  hearing  of  the  cause  on  the  3rd  of  December^  1861, 
the  Master  of  the  Rolls  supported  the  lease  (see  34  L.  J,  (Chanc.) 
101),  but  on  appeal  the  decision  was  rerersed  by  Lord  WeUbuty,  L.C., 
on  the  11th  of  January,  1865. 
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Nov.  16. 
Dec.  5. 

"Shares"  di- 
rected to  go 
over,  Held  to 
include  ac- 
crued shares, 
from  the  cir- 
cumstance of 
there  being,  in 
the  will,  an 
intention, 
plainly  shewn, 
of  keeping  the 
estate  toge- 
ther, so  as  to 
go  over  ulti- 
mately in  one 

mass. 

Cross-re- 
mainders not 
implied  in 
respect  of  ac- 
crued shares, 
where  the 
original  shares 
are  expressly 
limitea  over. 


BUTTON  V.  CROWDY. 

rriHE  testator,  William  Hugessen,  by  his  will,  dated 
-^  in  1800,  devised  Stodmarsh  Court  and  a  moiety 
of  Great  Hoddesford  to  certain  uses,  which  expired  in 
1861,  on  the  death  of  the  first  tenant  for  life  without 
issue.  And,  subject  thereto,  he  devised  this  property 
to  his  nephew  John  Spratt  for  life,  with  remainder  as 
follows : — 

"  To  the  use  of  all  and  every  the  child  and  childreD, 
both  sons  and  daughters,  of  the  body  of  my  nephew 
John  Spratt  lawfully  to  be  begotten,  equally  to  be 
divided  between  or  among  them  (if  more  than  one) 
share  and  share  alike,  as  tenants  in  common  and  not  as 
joint  tenants,  and  of  the  several  and  respective  heirs  of 
the  body  and  bodies  of  all  and  every  such  child  and 
children  severally  and  respectively  lawfully  issuing. 
And  in  case  any  one  or  more  of  such  children  shall 
happen  to  die  without  issue  of  his,  her  or  their  body  or 
bodies  lawfully  begotten,  then  as  to  the  share  or  shares 
of  him,  her  or  them  so  dying  without  such  issue,  to  the 
use  of  the  eldest  surviving  son,  for  the  time  being,  of 
the  body  of  my  said  nephew  John  Spratt,  lawfully  to 
be  begotten,  and  the  heirs  of  the  body  of  such  eldest 
son  lawfully  issuing.  And  in  case  there  shall  not  be 
any  such  son,  then  to  the  use  of  the  survivors  or  sur- 
vivor and  others  or  other  of  the  children  of  my  said 
nephew  John  Spratt,  lawfully  begotten,  equally  to  be 
divided  between  or  among  them  (if  more  than  one) 
share  and  share  alike,  to  take  as  tenants  in  common 
and  not  as  joint  tenants,  and  of  the  several  and  respec- 
tive heirs  of  the  body  and   bodies  of  such  survivors 

or 
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children  but  one  shall  happen  to  die  without  issue  of  ^ 
their  bodies  lawfully  begotten,  or  if  there  shall  be  but  I>otton 
one  such  child,  to  the  use  of  such  surviving  or  only  Crowdt. 
child  and  the  heirs  of  his  or  her  body  lawfully  begotten. 
And  for  default  of  such  issue,  then  to  the  use  of  my  dear 
niece  Elizabeth  Sprattf  spinster,  and  of  her  heirs  and 
assigns  for  ever,  to  and  for  her  and  their  own  use  and 
benefit.  But  in  case  my  said  niece  Elizabeth  Spratt 
shall  happen  to  die  in  my  lifetime  or  afterwards  in  the 
livestime  of  her  said  brothers,  and  without  leaving  issue 
of  her  body  lawfully  begotten  which  shall  be  then 
living,  then,  in  default  of  issue  of  them  my  said  nephews 
William  Hugessen  Spratt  and  John  Spratt  lawfully 
begotten,  to  the  use  of  the  right  heirs  of  me  the  said 
William  Hugessen  for  ever,  and  to  and  for  no  other 
use  or  uses,  intent  or  purpose  whatsoever." 

The  testator  died  in  1801. 

John  Spratt^  the  second  tenant  for  life,  died  in  1843, 
in  the  lifetime  of  the  first  tenant  for  life,  who  survived 
until  1861,  when  he  died  without  issue,  and  the  limi- 
tations in  favour  of  John  SpratCs  children  thereupon 
took  effect  in  possession. 

John  Spratt  had  six  children,  all  born  after  the  death 
of  the  testator,  viz.,  William  the  eldest,  John  the 
younger,  who  was  the  second,  Mary  Crowdy  (the  De- 
fendant), and  three  others  who  died  under  two  years 
of  age,  in  1807  and  1812.  It  was  conceded  that  the 
shares  of  these  three  infants  vested,  on  their  deaths,  in 
their  eldest  brother  William  Spratt. 

William^  the  eldest  son,  died  without  issue  in  1830. 
VOL.  xxxiii— II.  T  John 
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John  the  younger^  the  second  son,  died  in  1849,  and 
the  Defendant,  Elizabeth  JDutton,  was  his  only  child. 

The  question  in  the  cause  was  this  :  to  whom,  under 
the  terms  of  the  testator's  will,  did  the  three  sixth  ac- 
crued shares,  which  William  took  upon  the  death  of 
the  three  infants,  go,  upon  his  death  in  1830. 

Mr.  Holhouse  and  Mr.  Kehewich  for  the  Plaintiff, 
the  only  child  of  John  the  younger.  Upon  the  terms  of 
this  will,  the  three  sixth  accrued  shares,  to  which  WilUam 
became  entitled  on  the  death  of  the  three  infants,  patsedi 
upon  his  decease  without  issue,  to  his  brother  John  the 
younger.  It  is  true  that  ordinarily  accrued  shares  do 
not  pass  by  the  word  *^  share'*  used  simpliciter;  Goodwin 
V.  Finlayson  (a) ;  Evans  v.  Evans  (b);  but  the  frame 
and  intention  of  the  will  may  extend  its  operation,  and 
here  a  clear  intention  appears  to  give  the  original  and 
accrued  shares  to  the  eldest  son  for  the  time  being. 
Secondly,  if  the  testator  gives  the  whole  estate  over  in 
mass  or  in  bulk,  upon  failure  of  all  the  objects  of  the 
prior  class,  it  must  necessarily  be  kept  together  in  the 
meanwhile  to  await  that  event,  and  the  Court,  in  such 
cases,  infers,  that  by  the  word  '*  share*'  the  accrued,  as 
well  as  the  original  shares,  were  intended  to  go  over; 
Douglas  v.  Andrews  (c)  ;  Hawhins  on  Wills  {d). 

Mr.  Brskine,  for  the  PlaintiflTs  husband.  The  De- 
fendant Mrs.  Dutton  claims  by  virtue  of  implied  cross- 
remainders  ;  but  when  cross-remainders  between  persons 
are  expressly  limited  by  a  will  to  take  effect  on  a  given 
event,  the  Court  will  not  imply  cross-remainders  between 
the  same  persons  on  a  different  event ;  Rabbeth  v.  Squvre 

(No.  2) 

(a)  25  Beav.  65.  (c)  14  Beav.  347. 

(6)  76.  81.  (</)  Page  269. 
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{No.  2)  (a).    Here  the  daughtere  are  only  to  take  **  in 
case  there  shall  not  be  any  such  Bon.** 

He  referred  to  Edwards  v.  AllUton  {]b\  the  authority 
of  which  case  had  been  shaken  by  the  decision  of  the 
Conrt  of  Exchequer  in  Doe  d.  Clift  v.  Birkhead  (c). 

Mr.  Selwyn  and  Mr.  Dickinson^  for  Mr.  and  Mrs. 
Crowdj/f  argued,  that  there  was  nothing  in  the  will  to 
extend  the  operation  of  the  word  ''share*'  to  accrued 
shares,  except  the  gift  over  in  mass,  and  that  this  was 
the  very  circumstance  from  which  cross-remainders  were 
to  be  implied;  Jarman  on  Wills (d);  Vaiiderplank  r. 
King  («).  That  cross-remainders  in  tail  were  therefore 
to  be  implied,  and  that  consequently  Mr.  Crowdy  was 
entitled  to  five-twelfths  of  the  estate. 


The  Master  of  the  Rolls. 

The  question  on  the  construction  of  the  will  is,  whe-       Dec.  12. 
ther  the  accrued  shares,  as  well  as  the  original  shares, 
passed  to  the  eldest  surviving  son  of  John  Spratt. 

What  occurred  was  this : — With  respect  to  the  shares  of 

the  three  children  who  died  in  their  infancy,  no  question 

arose ;  but  under  the  terms  of  the  will  they  all  vested 

in  William  Hugessen  SpratL      William,  therefore,  at 

the  time;  of  his  death,  bad  vested  in  him  his  original 

one  sixth  share  in  the  devised  estate,  and  also  three 

sixth  other  shares  in  it,  all  expectant  on  the  decease  of 

the  tenant  for  life.    The  question  is,  to  whom,  under 

the  words  of  the  will,  do  these  three  sixth  shares  go. 

There 

(a)  19  Bfm.  77,  and  ^   De         (r)  4  Exch.  Rep.  110. 
Cex^J.40e.  (d)  Chap,  42  {2nd  edit.) 

(6)  4  Aim.  78.  (e)  3  Hare,  I. 

t2 
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1863«  shares.  But  if  the  Defendant's  contention  be  correct, 
it  would  follow,  that  if  a  devise  had  been  made  in  the 
words  of  the  deed  in  the  case  of  Doe  d.  Ctifi  v.  JBtri- 
head,  the  original  share  of  the  tenant  in  common  who 
died  without  issue  would  have  gone  over  by  force  of  the 
expressed  devise,  and  the  accrued  share  would  have 
gone  over  to  the  same  persons,  not  by  force  of  the  ex- 
press devise,  but  by  force  of  the  implied  devise  of  cross 
remainders  in  tail.  But  it  would,  I  think,  have  been  a 
singular  piece  of  refinement,  to  have  held  that  the  original 
shares  of  a  deceased  tenant  in  common  who  died  with- 
out issue  went  over  to  the  survivors  by  force  of  the  ex- 
pressions in  the  will,  but  that  the  accrued  shares  went 
over  in  like  manner,  not  by  force  of  the  word  ** shares" 
but  by  force  of  an  implied  devise  of  cross-remainders 
to  be  gathered  from  other  parts  of  the  will ;  and  yet 
this  is,  in  fact,  what  I  am  asked  to  do  here.  The 
original  share  is  given  to  the  eldest  surviving  son  for 
the  time  being;  and  then  it  is  contended,  that  the 
testator  did  not  intend  that  the  accrued  shares  were  to 
be  included  in  this  word  **  share,'*  but  that  he  intended 
that  they  should  go  over  to  the  others,  under  an  im- 
plication of  cross-remainders  in  tail. 

Where  cross  remainders  are  implied,  it  is  to  carry 
into  efiect  the  obvious  scope  of  the  will,  to  be  gathered 
from  the  whole  taken  together ;  but  here  it  is  askedi 
that  they  should  be  implied  to  defeat  the  object  which 
appears  to  be  expressed  on  the  face  of  the  will.  And 
it  must  be  remembered,  that  the  rule  which  determines 
that  the  word  *' shares"  does  not  include  accrued  shares 
was  settled  after  contradictory  decisions  originally;  and 
that  this  rule  of  construction,  though  perfectly  well  set- 
tled now,  probably  often  defeats  the  real  intention  of 
the  testator. 

The 
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The  case  of  Worlidge  v.  Churchill  (a),  is  very  near 
the  present.  There  the  testator  devised  his  real  and 
personal  estate  on  trust  to  sell  and  divide  the  proceeds 
among  his  four  children  on  their  attaining  twenty- 
one,  but  if  any  of  them  died  under  that  age,  the 
deceased  child's  share  was  to  go  to  the  survivors  or 
survivor;  but  if  all  died  under  twenty-one,  then  he 
gave  it  over.  As  the  testator  shewed  a  desire  that  the 
estate  should  be  kept  entire,  the  word  *' share''  was 
held  to  include  the  accrued  as  well  as  the  original 
shares. 


1863. 


The  cases  of  jEyrc  v.  Mar8den{b);  Sillick  v.  Booih(c)y 
and  Leeming  v.  Sherratt{d\  before  Sir  James  Wigram, 
were  all  instances  of  this  kind. 

If  I  were  to  adopt  the  construction  of  this  Defendant, 
and  hold  that  the  word  *'  share,"  as  used  in  this  will, 
did  not  include  the  accrued  shares,  I  should  be  disposed 
to  hold  that  the  heir  or  devisee  of  William  took  it, 
rather  than  that  an  implication  of  cross-remainders 
could  arise  partially,  where  the  testator  had  stated  what 
he  wished  to  be  done  with  the  original  shares  of  the 
children  dying  without  issue  in  the  manner  here  ex- 
pressed. 

I  think  that  the  whole  scope  of  this  will  is,  to  ac- 
cumulate all  the  shares  which  fail  by  reason  of  the 
death,  without  issue,  of  any  one  of  the  tenants  in 
common  in  tail  upon  (he  eldest  surviving  son  for  the 
time  being ;  and  upon  the  death  of  the  surviving  son 
without  issue,  to  divide  the  property  equally  among  the 

daughters. 


(a)  3  Bro.  C  C.  465. 
{b)  2  Keen,  564. 


(f)  1  Yo,  Sf  C.  C.  C.  117. 
((/)  2  Hare,  14. 
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1863. 


DUTTON 

V. 


daughters.  And,  I  thinky  this  extends  to  accrued  as 
well  as  to  original  shares,  and  that  in  case  all  the 
children  of  John  Spratt  should  die  without  issue,  the 
entire  subject  of  the  devise  should  then,  but  not  until 
then,  go  to  and  be  vested  in  Elizabeth  Spratt  in  fee. 


I  will  therefore  make  a  declaration  to  the  effect  that 
I  have  stated,  declaring  that  John  Spratt  the  younger, 
the  father  of  the  Plaintiff,  on  the  death  of  his  brother 
William  Hugessin  without  issue,  became  entitled  to  all 
the  shares  vested  in  him  at  his  decease,  both  original 
and  accrued,  as  tenant  in  tail  general. 


GODFREY  V.  TUCKER. 

i^N  the  18th  of  December j  1861,  the  Plaintiff  re- 
^^  covered  a  judgment  in  the  Queen's  Bench  against 
the  Defendant  Tucker  for  89/.,  and  a  minute  of  the 
judgment  was  duly  registered  in  the  Common  Pleas. 


Nop-  5,  G. 

A  bill  filed  by 
a  ju  lip;  me  tit 
creditur  before 
tbe  t^xpiratiotl 
of  twelve 
inontbs  from 
ibe  date  of 
the  judgment 
to  forecjo&e  a 
ftic  simple 
esUtc  of  the 
judgment 
ci^btor  cannot 
be  supported 
uhUHs  be  bufi 
i issued  an 
elegit. 

A  bill  was 
iiled  hy  a 
judgnient  cre- 
el i  tor,  whicb^ 

fiB  such,  cotdd  not  be  Bustained,  but  pending  the  suit  he  got  in  a  mortgage  and 
cluHiied  tbe  benefit  of  it  by  amendment  i^Ueld,  that  the  Plaintiff  could  not  support 
hiH  Huic  by  tbia  Hupplemental  title. 

A  Defendant  who  had  not  demurred  or  raised  the  objection  by  his  answer  refused  a 
portion  of  the  costs  of  suit  upon  the  dismissal  of  the  bill. 


At  the  date  of  this  judgment,  the  Defendant  Tucker 
was  seised  in  fee  of  a  house  and  premises  at  HythCf 
subject  to  a  mortgage  in  fee  vested  in  Thomas  Sacree. 

On  the  2Snd  of  August,  1862,  and  before  the  ex- 
piration of  the  twelve  months  required  by  the  ]  &  2 

Vict. 
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Vict.  c.  110,  s.  13,  the  Plaintiff  filed  his  bill,  as  a  judg- 
ment creditor  only,  to  redeem  Sacree  and  to  foreclose 
Tucker.    The  Plaintiff  had  not  sued  out  an  elegit. 

In  Marckf  1863,  the  Plaintiff  paid  off  Sacree  and 
obtained  a  transfer  of  the  mortgage,  and  he  thereupon 
amended  his  bill  by  omitting  Sacree,  and  praying  that 
Tucker  might  pay  the  amount  due,  both  on  the  mort- 
gage and  judgment^  or  be  foreclosed. 


1863. 


The  cause  now  came  on  for  hearing. 

Mr.  Dickinson  and  Mr.  A.  Dixon  for  the  Plaintiff. 
Although  the  statute  (1  &  2  Vict.  c.  110,  s.  13)  pro- 
vides, that  a  charge  by  virtue  of  a  judgment  shall  not 
be  enforced  until  after  the  expiration  of  a  year,  still 
this  does  not  prevent  a  judgment  creditor  proceeding  to 
enforce  the  lien  which  he  possesses  independently  of 
that  statute.  It  will  be  objected  that  the  Plaintiff  has 
not  issued  an  elegit;  and  Neate  v.  Duke  of  Marl* 
horougk  (a)  will  be  cited.  But  that  was  the  case  of  a 
trust  estate;  and  in  addition  Lord  Cottenham  admits 
the  right,  for  he  says  (J),  "  that  for  certain  purposes  the 
Court  recognizes  a  title  by  the  judgment," — as  for  the 
purposes  of  redeeming, — "  inasmuch  as  the  Court  finds 
the  creditor  in  a  condition  to  acquire  a  power  over 
the  estate  by  suing  out  the  writ,*'  and  ^*  gives  to  the  party 
the  right  to  come  in  and  redeem  other  incumbrances 
upon  the  property."  From  a  passage  in  Powell  on 
Mortgages  (c),  it  appears,  that  the  issuing  of  the  writ 
is  not  an  essential  preliminary  to  a  suit  by  a  judgment 
creditor.  It  is  there  said  : — ''  In  like  manner  many 
books  use  this  language.    A  judgment  creditor  may 

redeem. 


(a)  3  Myl  Sf  Cr.  407. 

(b)  Page  416. 


(c)   Vol.  1,  p.  282  (a)  (6th  edit.) 
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redeem,  having  previously  sued  out  a  writ  of  execo- 
lion  (a).  Now,  with  respect  to  a  mortgage  in  fee  and 
a  mortgage  for  years  of  freehold  property,  no  writ  of 
execution  is  requisite  to  entitle  a  creditor  to  redeem. 
It  is  to  the  redemption  of  a  leasehold  estate  only  that 
a  writ  of  ^rt/octo^  is  essential.  The  rule,  therefore, 
as  thus  propounded,  is  too  general." 

Mr.  John  Pearson  and  Mr.  Horsay  for  the  De- 
fendant. The  Plaintiff  had  no  right  "  to  proceed  in 
equity  to  obtain  the  benefit  of"  his  charge  under  the 
1  &  2  Vict.  c.  110,  "until  after  the  expiration  of  one 
year  from  the  time  of  entering  up  such  judgment"  If 
he  proceeds  under  a  right  independent  of  that  statute, 
then  the  authorities  are  express,  that  he  must  previously 
sue  out  an  elegit;  Neate  v.  Duke  of  Marlborough {b); 
Smith  V.  Hurst  (c)  ;  Madd.  Practice  (d);  Redesdak[t). 
The  reason  stated  by  Lord  Cottenham  is  this :— that  the 
statute  13  Edw.  1,  c.  18,  gives  no  charge  or  lien,  but 
only  the  option  by  issuing  an  elegit  of  obtaining  one. 

Secondly.  The  Plaintiff  cannot  rely  on  his  mortgage 
title  acquired  pending  the  suit;  his  right  to  sae  must 
exist  at  the  time  of  filing  his  bill,  which  cannot  be 
sustained  by  a  different  title  subsequently  acquired.  Iq 
Tlie  Attorney- General  v.  The  Corporation  of  Avon{f)t 
the  Lords  Justices  held,  that  if  there  be  no  title  to  sue 
at  the  time  of  filing  the  original  bill,  a  decree  cannot 
be  founded  upon  a  subsequently  acquired  right. 

[The  Master  of  the  Bolls.    There  are  cases  where 

executors 

(fl^  See  2  FonhL  Tr.  on  Eq.  (c)  10  Bare,  30. 

269,  and  1  Madd.  Ch,  522  (2nd  {d)  Page  522  {2ndedU.) 

edit.)  (e)  Page  126  (4th  edU.) 

(b)  3  MyL  *  Cr.  407.  (/)  33  L.  J.,  Ch.  172. 
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executors  and  administrators  have  sued  before  the  grant 
of  probate  or  letters  of  administration ;  and  vendors  have 
filed  bills  for  specific  performance  at  a  time  at  which 
they  had  not  a  title  to  the  estate.]  Tucker. 

The  first  is  an  exception  ;  the  second  depends  on  the 
prior  contract,  and  not  on  the  title. 

Mr.  Dickiruanf  in  reply,  argued,  that  the  objection 
ought  to  have  been  raised  by  demurrer,  or  to  have  been 
taken  by  the  answer. 


IHe  Master  of  the  Rolls. 

On  fully  considering  this  case,  I  am  of  opinion  that  Nov.  6. 
the  Plaintiff  fails.  The  principle  on  which  this  Court 
proceeds,  notwithstanding  some  ambiguous  statements 
to  be  found  here  and  there,  and  especially  in  the  pas- 
sage cited  from  Powell  on  Mortgagei^  amounts  to  this : 
Courts  of  equity  interfere  in  two  classes  of  cases,  first, 
where  there  is  an  equitable  lien  on  the  land,  and  then 
it  proceeds  on  the  equitable  right  alone,  and  without 
reference  to  any  legal  doctrine;  and  secondly,  where 
there  is  a  legal  charge  or  lien  on  the  land,  and  the  only 
object  in  coming  into  equity  is,  to  assist  the  owner  of 
the  legal  lien  and  remove  some  impediment,  by  reason 
of  which  he  is  unable  to  get  satisfaction  at  law.  In 
the  latter  case,  the  Plaintiff  roust  shew  that  he  has 
done  all  be  can  to  perfect  his  legal  title,  before  this 
Court  will  assist  him. 

This  is,  however,  distinct  from  the  cases  where  equity 
protects  property  pending  litigation  in  other  Courts,  or 
administers  it  here.  That  explains  the  observation  of 
Lord  Cottenham  in  Neate  v.  The  Duke  of  Marlhoroughj 

which 
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which  has  been  cited,  that  the  Court  will  recognize  a 
judgment  in  a  suit  for  redemption,  or  in  a  suit  to  ad- 
minister an  estate.  It  does  so,  because  a  person  obtain- 
ing the  judgment  is  in  a  condition  to  acquire  a  charge 
on  the  estate ;  and  therefore  you  cannot  deal  with  the 
estate  itself,  without  regarding  the  interest  of  the  person, 
who,  by  issuirig  an  elegit,  has  a  right  to  obtain  a  charge 
on  it.  But  when  a  person  comes  to  enforce  his  legal 
right  in  equity,  he  must  shew  that  he  has  that  right  at 
law,  and  that  a  Court  of  law  cannot  give  him  the 
remedy  he  requires.  For  that  reason,  Lord  Campbell's 
Act  gave  to  a  judgment  creditor  an  immediate  charge, 
but  no  right  to  enforce  it  until  after  the  expiration  of 
twelve  months. 

That  statute  does  not  apply  here,  and  the  Court  is 
therefore  thrown  back  to  the  rules  which  existed  pre- 
vious to  the  statute;  and  the  case  of  Neate  v.  The 
Duke  of  Marlborough,  and  all  the  text  writers,  concur  in 
this  : — that  a  judgment  creditor,  coming  to  enforce  his 
judgment  in  this  Court,  must  previously  have  sued  out 
an  elegit,  which  in  this  case  the  Plaintiff  has  not  done. 

I  have  next  to  consider,  whether  this  is  a  suit  by  a 
judgment  creditor  or  by  a  mortgagee.  Under  the 
amended  bill,  the  Plaintiff  is  both  judgment  creditor 
and  mortgagee ;  and  if  he  had  originally  filed  his  bill 
as  moitgagee  to  foreclose,  and  had  afterwards  got  his 
judgment,  he  might  then  have  tacked.  But  this  bill 
was  originally  one  by  a  judgment  creditor,  and  the 
Plaintiff  seeks  by  amendment  to  tack  the  mortgage, 
subsequently  got  in  by  him,  to  the  judgment.  I  think 
he  has  not  thereby  improved  his  original  case. 

I  am,  however,  of  opinion  that  this  objection  ought 
to  have  been  taken  at  an  earlier  pciiod;  and  as  it  is 

neither 
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neither  taken  by  answer  nor  by  demurrer,  though  I  n^ust 
give  the  Defendant  the  benefit  of  his  objection,  it  must 
be  without  costs.  The  Plaintiff*  must  pay  the  costs 
incurred  up  to  the  filing  the  answer ;  and  I  must  dis- 
miss the  bill  without  any  subsequent  costs. 

MtJ Pearson  asked  for  the  costs  of  the  hearing  which 
the  Plaintiff*  would  have  had  to  pay  on  a  demurrer. 

The  Master  of  the  Rolls. 

I  will  give  you  the  costs  of  the  day,  10/.,  or  the  taxed 
costs,  at  the  option  of  the  Plaintiff*. 


NoTB. — As  to  a  Plaintiff  being  limited  to  his  title  at  the  time  of  his 
filing  his  bill,  see  Pilkingian  v.  Wignall,  2  Mad.  240 ;  Tonkin  v.  Sir 
John  Lethbridge,  Sir  G.  Cooper,  43  ;  Barfield  v.  Kelly,  4  Ruu.  359  ; 
Pritchard  v.  Draper,  1  Russ.  ^  MyL  198 ;  HoUingsworth  v.  Shake- 
thaft,  14  Beav,  492;  Griffith  v.  UickeUs,  7  Hare,  305;  Byrne  v. 
Byrne,  2  Dru,  Sf  War.  71  ;  Cashell  v.  Kelly,  2  Dm.  Sr  War.  181 ; 
Magrath  v.  Heron,  3  Irish  Eq,  Rep.  476 ;  Doyle  v.  Callow,  12  Irish 
£q.  Rep.  241. 


WETENHALL  v.  DENNIS. 

Nov,  10. 

fTlHIS  bill  was  filed  by  a  legatee  for  the  administra-  In  a  bill  by  m 
^  tion  of  the  estate.  The  assets  were  insufficient  IfPl^^  [^' ^*'^ 
for  payment  of  his  debts,  and  also  probably  insufficient  of  an  estate, 

^t  X        /•        -x  it  was  probable 

to  pay  the  costs  of  suit.  tb^t  the  a«.eta 

would  not 
even  be  BiifH- 
Mr.  (?.  JV.  Colt,  for  the  Plaintiff*,  contended  that,  as  cient  to  pay 

the  estate  was  deficient,  the  costs  of  all  parties  were  fl^/rf^tlfaraic 

payable  as  between  solicitor  and  client,  and  that  the  c^"^,  f^^^  , 
4.,«^,   ../V1I*-  1  0    t      payable  in  the 

costs  of  the  Plamtm  had  priority  over  the  costs  of  the  following 

other  ^J^^^'  ^^''; 

the  costs  of 
the  legal  per- 
ional  representative  as  between  solicitor  and  client;  secondly,  the  costs  and  DX])4^naes 
of  the  Plaintiff  in  selling  and  getting  in  the  estate,  and  th*^  costs  of  the  heir  in  executing 
deeds,  and  thirdly,  the  other  cobls  of  all  parties  as  between  party  and  party  port  pauu. 
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other    parlies    except    the    administrator.      He  cited 
Tipping  v.  Power  (a). 

Mr.  Langworthy^  for  a  specialty  creditor,  and  Mr. 
Everett  in  the  same  interest.  The  rule  of  the  Court  is, 
that  parties  can  only  have  costs  as  between  solicitor 
and  client  out  of  their  own  fund  ;  Seton  on  Decrees  (() ; 
Weiton  v.  Clowes  (c) ;  Thomas  v.  Jones  {d). 

Mr.  Bristowe,  for  the  heir-at-law,  asked  for  his  costs, 
and  of  executing  certain  conveyances. 

Mr.  Colt,  in  reply,  cited  Cross  ▼•  Kennington  (e). 


The  Master  of  the  Rolls. 

That  case  is  not  disputed,  but  the  only  question  is, 
as  to  the  costs  of  a  legatee  Plaintiff  where  the  estate  is 
insufficient  to  pay  the  debts.  I  must  follow  the  autho- 
rities cited,  though  there  are  cases  in  which  a  bill  has 
been  filed  by  a  simple  contract  creditor  and  the  assets 
have  been  insufficient  to  pay  the  specialty  creditors, 
and  yet  the  Plaintiff  has  got  his  costs,  as  between  so- 
licitor and  client,  out  of  a  fund  belonging  to  the  specialty 
creditors. 

I  do  not  think  the  Plaintiff  has  priority  for  his  costs, 
and  I  am  of  opinion  that  the  costs  must  be  paid  in  the 
following  order : — first,  the  costs  of  the  legal  personal 
representative,  as  between  solicitor  and  client;  secondly, 
the  costs  and  expenses  of  the  Plaintiff  in  and  about  the 
sales  and  getting  in  of  the  estate,  and  the  costs  and  ex* 

penses 

(a)  1  Hare,  405.  (d)  1  Drew.  Sr  Sm.  134. 

(6)  Page  165  {3rd  edit.)  (e)  11  Beat.  89. 

(r)  15  Sim.  610. 
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pensefl  of  the  heir  in  relation  to  the  execution  of  the 
deeds  connected  with  the  sale ;  and  thirdly,  the  other 
costs  of  all  parties,  which  will  be  taxed  as  between 
party  and  party,  amongst  which  the  residue  of  the  fund 
will  be  apportioned. 

Note.— Rfg.  Lib.  1863,  B.fol.  2343. 


INGLE  r.  PARTRIDGE. 

Nov.  12. 

rriHE  bill  in  this  cause  was  filed,  on  the  16th  of  A  Defendant, 

-^      February,  1863,  against  a  number  of  Defendants,  pi^^J^ff  has 

two  of  whom  only  were  required  to  answer.  u«ed  due 

diligence,  is 
liable  to  pay 

On  the  27th  of  October,  1863,  three  sets  of  De-  the  costs  of  hia 

motion  to  dis- 
fendants,  who  had  not  been  required  to  answer  and  had  miss  for  want 

not  answered,  gave  notice  to  dismiss  for  want  of  prose-      prosecution. 

cution,  under  the  XXXIIIrd  Consolidated  Order,  r.  13. 

This  order  enables  a  Defendant,  who  is  not  required  to 

answer,  to  move  to  dismiss  after  three  months  from  his 

appearance,  **  unless  a  motion  for  a  decree  or  decretal 

order  shall  have  been  set  down  in  the  meantime,  or  the 

cause  shall  have  been  set  down  to  be  heard." 


This  had  not  been  done  in  the  present  case. 

In  answer  to  the  application,  it  was  shewn  that  the 
delay  in  proceeding  in  the  cause  had  been  caused  by 
the  other  Defendants  who  had  been  required  to  answer 
having  obtained  several  extensions  of  time  for  that 
purpose,  and  that  the  Plaintiffs  had  never  had  the 
opportunity  of  once  amending  their  bill. 

Mr. 
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1863.  Mr.  Baffffallay,  Mr.  Cracknall,  Mr.  Sauthgaie,  Mr. 

Surrage  and  Mr.  E.  K.  Kanlake,  for  the  Defendants, 
in  support  of  their  several  motions. 

Mr.  Selwyn  and  Mr.  Beavan^  for  the  Plaintifls, 
argued,  that  as  the  proceedings  had  been  delayed  by 
the  other  Defendants,  and  as  the  Plaintiffs  had  shewn 
due  diligence,  no  order  could  be  made.  That  it  was 
not  compulsory  on  the  Court  to  make  the  order,  and 
that  these  notices  of  motions  ought  never  to  have  been 
given.    They  also  asked  for  time  to  amend  the  bill. 

The  Mastbr  of  the  Rolls. 

I  shall  make  no  order  on  these  motions.  The  Plain- 
tiffs have  shewn  not  only  reasonable  diligence,  but  that 
they  have  proceeded  actively  in  getting  on  with  the  suit. 
If  the  Plaintiffs  had  given  the  Defendants,  who  are  now 
moving  to  dismiss,  notice  of  what  was  doing  in  the 
cause,  I  should  certainly  have  given  the  Plaintiffs  the 
costs  of  these  motions. 

But  here,  the  Defendants,  without  making  any  in- 
quiry, gave  notice  of  motion  to  dismiss  for  want  of 
prosecution,  and  the  Plaintiffs  have  shewn  that  the 
delay  is  justified.  The  Court  will  make  no  order  on 
this  motion,  but  will  give  the  Plaintiffs  a  month  to 
amend  their  bill. 


NoTB.— &r  Earl  Motnington  v.  Smith,  9  Bean.  251 ;  Partington 
V.  Baiiik,  5  Sim.  667;  Keiinge  v.  Audi^,  4  Ir.  Eq.  Rep.  630. 
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FREEMAN  i;.  BUTLER. 

Nov,  16. 

rriHIS  was  an  administration  suit  against  the  trustee  Tbe  Defend- 
and  executor,  who  was  also  entitled  to  a  mort-  ^^^  executor 

gage  on  part  of  the  estate.     The  Defendant,  in  his  ^^  alto  mort- 

irsffoe  of  psrt 
affidavit  of  documents,  admitted  that  he  had  in  his  oftheesute. 

possession  the  mortgage  and  title  deeds,  and  certain  F^^?*  j*^^-^ 

accounts,  some  of  which  related  to  the  mortgage.    He  nistratioD  of 

objected  to  produce  these.  AelrShiuhe 

Defeodaot  was 

Mr.  Hardy  f  for  the  Plaintiff,  insisted  on  their  pro-*  produce  the 

duction;  arguing  that  a  mortgagee  was  bound  to  produce  "T*Sf|  *"^ 

all  his  accounts  and  vouchers ;  Gibson  v.  Hewett  (a).       but  that  he 

must  produce 
all  accounts  in 
Mr.  W.  H.  Terrell  for  the  Defendant.    A  mortgagee  bis  possession 

cannot  be  called  on  to  account,  except  in  a  bill  to  mortoKe? 

redeem  him.     Gibson  v.  Hewett  was  a  redemption  bill, 

which  distinguishes  it  from  the  present,  which  is  a  mere 

administration  suit 


Tfie  Master  of  the  Rolls. 

The  Plaintiff  is  entitled  to  the  production  of  all  the 
documents,  except  the  mortgage  and  title  deeds.  I 
dissent  from  the  doctrine  urged  on  behalf  of  the  De- 
fendant, which  would  amount  to  this :  that  when  an 
executor  or  administrator  pays  off  a  mortgage  on  the 
estate,  out  of  his  own  money,  he  is  able  to  avoid  shewing 
any  of  the  documents  relating  to  it. 

(a)  9  Bern.  293. 
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WOOD  V.  THE  CHARING  CROSS  RAILWAY 
COMPANY. 

Nov.  13, 16. 

Wbera  a  rail-  ^HIS  railway  company  required,  for  the  purposes  of 
waycooipaay,  X  ^j^^  extension  line  of  railway  authorized  by  an 
fide,hBB  made  act  of  1861,  certain  property  in  Redcrass  Street,  Stmtk' 
tol^^landT     ^^^^9  of  which  the  Plaintiff  was  lessee,  but  which  was 

they  have         in  the  occupation  of  under-tenants. 

valued  and 

taken  poMei- 

non  ©f,  and  Jq  February,  1862,  the  company  gave  the  Plaintiff 

between  the  the  usual  notice  to  treat;  and  in  April,  1862,  he  claimed 
STfilLZ^  1,901/.  compensation.  The  company  required  further 
if  merely  one  part  of  the  property,  and  gave  a  second  notice  to  treat 
CoS°^f?ot,  o»  ^^^  8th  of  September,  1862;  and  the  Plaintiff,  on 
by  injunction,  the  29th,  required  them  to  take  the  whole  property, 
•taytheworka  ,-^  '      ^  ,,  ...iijj 

on  the  pro-      The  company  caused  the  property  to  be  valued,  and  on 

?:*bTcw''m   ^^^  ^"^  ^^  October,  1862,  they  paid  the  amount,  4881, 

such  cases,  has  into  Court,  and  gave  the  usual  bond. 

regard  to  the 

injuiy  which 

may  be  done         In  these  notices,  there  was  some  confusion  as  to  the 

^  P^  '^*    property  required,  and  some  mistake  as  to  the  parcels. 

On  the  29th  of  December,  1862,  the  Plaintiff  gave 
notice  that  he  required  the  compensation  to  be  deter- 
mined by  a  jury,  and  on  the  13th  the  company  made 
an  offer  of  1,050/.,  which  the  Plaintiff  accepted;  bat 
again,  there  was  some  confusion  as  to  the  property  com* 
prised  therein.  The  warrant  to  summon  a  jury  issued 
on  the  17th  of  January,  186S;  and  on  the  2lBt  of 
January,  1863,  the  company's  solicitor  wrote  to  the 
Plaintiff's  solicitor  as  follows  :— 

''  In  looking  at  the  notice  served  by  you  on  the  29th 

of 
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of  Dtember  last  and  the  company's  notice  of  the  3rd       1863. 
of  Fthruary^  1862|  I  find  it  is  possible  that  some  mis-      ^'^^r^^ 
nnderatanding  may  arise  between  us,  as  to  the  property  ^^ 

covered  by  my  offer  of  the  13th  instant,  as  a  smalt  Tbb  CaAaiNa 
piece  of  RobtovCs  yard  appears  to  have  been  left  oat  of     Railway 
the  company's  notice  to  treat,  by  accident.     I  would     Compawy. 
therefore  wish  you  to  understandi  that  my  offer  of 
1,050/.  was  intended  to  include  the  whole  of  the  wheel- 
wright's shop,  yard  and  premises,  held  by  RobsoUy  and 
also  the  house  and  premises.  No.  90,  Redcross  Street 
(92  on  Railway  City  Terminus  plan),  now  in  the  occu- 
pation of  Mr.  Odham. 

''  Perhaps  you  will  be  good  enough  to  let  me  know  if 
these  were  the  premises  you  understood  to  be  included 
in  the  claim  forming  part  of  the  notice  of  the  29th  day 
of  December^  1862,  before  I  take  steps  to  withdraw  the 
warrant  to  summon  a  jury." 

The  only  reply  and  explanation  given  by  the  Plain- 
tiff's solicitors  was, ''  we  beg  to  refer  you  to  our  former 
letter  to  you  on  this  matter."  ^  But  this,  in  fact,  con- 
tained no  answer  to  the  inquiry. 

The  proceeding  by  jury  fell  to  the  ground  ;  and  the 
company,  who  had  previously  entered  under  the  right 
of  the  under-lessees,  commenced,  in  August,  1863, 
pulling  down  some  of  the  buildings  on  the  property, 
and  forming  their  railway  thereon. 

The  Plaintiff  filed  his  bill  on  the  9th  of  September, 
1863,  to  restrain  the  company  ''from  continuing  on 
any  part  of  the  lands"  until  after  they  had  come  to  an 
agreement  with  him  for  the  purchase.  "  2.  To  restrain 
the  company  from  proceeding  with  the  work  of  the  rail- 
way over  the  land." 

v2  The 
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I860.  'The  Plaintiff  insisted  that  the  company  had  no  right 

to  enter  on  the  property,  and  that  their  entry  mts  m 

violation  of  the  statute.    That  as  to  pait  of  the  pro- 

The  Cbaeivq  perty,  no  notice  to  treat  had  been  given,  no  agree- 

Railwat      tnent  to  purchase  entered  into,  and  no  bond  given  or 

Compact,      deposit  made  as  required  by  the  statute.     That  the 

company,  by  pulling  down  the  buildings  and  forming 

their  railway,  were  committing  irreparable  waste  and 

damage  on  the  Plaintiff's  property. 

Mr.  Selwyn  and  Mr.  Joyce  for  the  Plaintiff 

Sir  Hugh  Cairns  and  Mr.  Speed  for  the  company. 


The  Master  of  the  Rolls. 

Nov.  16..  I  am  of  opinion,  in  this  case,  that  sufficient  ground 

is  not  shewn  to  induce  the  Court  to  grant  any  injunction 
against  the  Defendants.  [His  Honor  stated  the  facts 
of  the  case,  observing  that  he  considered  the  Plaintiff's 
claim  made  in  April,  1862,  for  1,901/.  ambiguous;  that 
there  was  an  uncertainty  as  to  what  was  meant  by 
^^RobiorCs  yard,"  and  that  the  evidence  did  not  clearly 
shew  what  was  comprised  in  the  surveyor's  valuation.] 

There  was  a  considerable  correspondence  between 
the  parties,  and  several  letters  passed  between  them, 
with  a  view  to  buying  the  property  and  endeavouring 
to  settle  it  amicably  instead  of  going  before  a  jury.  That 
failed,  at  least  it  did  not  come  to  any  definite  conclu- 
sion; but  this  took  place,  which  appears  to  me  ex- 
tremely material.  On  the  2l8t  of  January,  1863,  the 
Defendants  evidently  supposed  that  they  had  made 
some  mistake  as  to  what  was  included  in  the  PlaintifTs 

claiiQy 
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claim,  and  they  asked  for  an  explanation  on  that  subject        1863. 
This  letter,  in  the  latter  part  of  it,  clearly  applies  for  and      ^-^^s/-**-^ 
requests  an  explanation  of  how  much  was  included  in  ^^^ 

the  claim.     [See  ante,  p.  291.]     Not  only  is  this  obser-  The  Charing 
▼ation   very  strong  against  the  Plaintiff,  for  where  a      Railwat 
document  is  ambiguous,  it  must  be  construed  most     Compamt. 
strictly  against  the  person  who  makes  the  statement, 
but,  in  addition  to  that,  here  is  a  bond  fide  application 
by  the  Defendants,  who  say  they  may  have  made  a  mis- 
take as  to  what  was  include4  in  the  claim.     The  only 
answer  they  get  is,  "  Act  on  your  own  peril" — in  sub- 
stance it  is  that — "  We  will  give  you  no  information  on 
the  subject.    You  must  judge  for  yourselves.    There  is 
the  claim,  make  it  out  as  well  as  you  can." 

If  a  company  bond  fide  make  a  mistake  as  to  what 
they  have  valued  and  taken  possession  of,  is  it  compe- 
tent for  the  landowner  to  come  here  and  say, ''  you  have  . 
acted  in  contravention  of  the  provisions  and  the  powers 
given  you  by  the  act  of  parliament,  and  in  consequence 
of  that,  this  Court  must  interpose  with  a  strong  hand 
and  prevent  you  from  taking  any  further  steps  in  the 
matter?"  I  apprehend  that  is  not  the  course  which  this 
Court  would  take.  If  the  explanation  requested  had  been 
fairly  given  by  the  Plaintiff  on  the  21st  January y  1863, 
then,  if  the  company  had  been  wrong,  they  would  have 
had  ample  time  to  set  the  matter  right  before  the  bill 
was  filed.  But  the  Plaintiff  did  nothing  of  the  sort;  he 
simply  allows  the  matter  to  go  on,  and,  in  point  of  fact, 
leaves  the  company  to  do  it  at  their  peril;  and  even 
in  the  month  of  Avgust,  1863,  when  it  is  quite  clear 
that  they  have  taken  possession  of  this  property  and 
are  using  it  for  making  their  railway,  the  Plaintiff  makes 
no  application  whatever  to  the  Court  on  the  subject, 
but  rests  until  the  9th  of  September,  1863,  when  he  files 
his  bill,  but  makes  no  application  until  the  2nd  of  No* 

vetnber. 
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vember,  he  being  aware  of  what  is  taking  place  during 
the  whole  of  that  time.  I  apprehend  the  rule  of  the 
Court  in  all  these  matters  is  this : — The  legislature  em- 
The  Charing  powers  the  railway  company  to  take  the  property  on 
Railway  Paying  a  reasonable  sum  for  it ;  but  they  must  not  take 
CoMPAMT.  j^  arbitrarily  or  without  giving  a  fair  and  reatsonable 
compensation  to  the  owner  of  the  propertyi  and  they 
are  bound  to  put  the  matter  in  such  a  shape,  that  a  jury 
or  arbitrator  may  be  able  to  form  an  accurate  estimate 
of  its  value.  If  a  railway  company,  disregarding  the 
provisions  of  the  act,  thinks  fit  to  take  possession  of 
property,  to  act  with  a  high  hand  and  set  the  owner 
in  defiance,  this  Court  interferes  and  restrains  the  oom- 
pany  from  taking  any  further  step  in  the  matter ;  but 
it  only  does  so  if  the  owner  comes  with  reasonable 
diligence,  at  the  proper  time,  and  without  doing  un- 
necessary injury  to  the  company.  But  if  a  company 
acting  ban&Jide  take  possession  of  property  by  mistake, 
and  it  is  merely  a  question  of  value  between  the  com- 
pany and  the  owner,  then  I  apprehend  the  Court  does 
not  act  in  the  same  way,  unless  it  is  shown  there  has 
been  culpable  negligence  on  the  part  of  the  company. 

The  object  of  the  84th  section  of  the  act  (a)  is  this : 
it  is  obvious,  on  the  one  hand,  that  though  time  is  a 
matter  of  great  importance  to  the  company,  and  facili- 
ties must  be  given  to  the  company  to  take  possession  of 
the  land  as  soon  as  possible,  still  that  they  are  not  to 
be  allowed  to  do  so  without  making  or  securing  pay- 
ment of  the  full  value  to  the  owner,  they  are  not  to 
set  him  at  defiance :  so,  on  the  other  hand,  the  land- 
owner must  not  take  advantage  of  the  peculiar  necessity 
which  the  company  has  for  speedy  occupation,  and,  by 
reason  of  some  accidental  slip,  extort  from  the  company 
a  larger  sum  than  the  property  is  fairly  worth. 

I  see, 

(a)  8  4  9  rut.  c.  18. 
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I  see,  in  this  case,  no  misconduct  on  the  part  of  the 
company,  and  they  having  had  possession  from  August 
till  the  2nd  of  November,  and  having  completed  or 
nearly  completed  their  works  on  the  spot,  I  think  the  The  CHARmo 
Plaintiff  has  come  too  late  to  this  Court  to  turn  the      Railway 
company  out  of  possession  or  to  restrain  them  from     Compamt. 
taking  any  further  steps  in  the  matter. 

In  addition  to  that,  I  do  not  consider  the  granting  an 
injunction  which  stops  the  works  to  be  merely  a  ques- 
tion between  the  Plaintiff  and  the  company ;  I  think, 
as  Lord  CoUenham  did  in  the  case  of  Migby  v.  The 
Great  Western  RaUway  Company  (a\  that  the  public 
have  an  interest  in  this  matter.  When,  therefore,  it 
appears  that  by  granting  this  injunction  I  shall  stop  the 
opening  of  the  railway  without  giving  any  benefit  to  the 
Plaintiff,  except,  perhaps,  the  means  of  enhancing  the 
price  to  be  paid  to  him,  and  that  I  shall  be  causing  an 
inconvenience  to  the  company  and  an  injury  to  the 
public,  I  think  that  this  is  an  additional  element  which 
ought  to  induce  me  to  abstain  from  interfering  in  this 
matter. 

Upon  the  whole,  my  opinion  is,  that  the  Plaintiff  has 
failed  in  making  out  any  case  for  the  interference  of  the 
Court,  and  the  motion  must,  therefore,  be  refused ;  but 
I  will  make  the  costs  of  it  costs  in  the  cause. 

(«}  2  Phil.  44;  15  L.  J.  (CA.)  266,  and  19  £.  J.  (O.)  47a 


CASES  IN  CHANCERY. 


MASON  V.  BROADBENT. 

Nov.  17,  18. 

After  the  sale    IDY  a  deed  dated  the  Ist  o(  June,  1848,  and  made 
by  a^^stee      "^    between  Tomlinson  of  the  first  part,  Broadbent  of 

for  a  mort-       the  second  part,  Phipsm  of  the  third  part,  and  Bkir 
gagee,  under  *  #.  T     ^        i  .  . 

a  power  of  and  eleven  others  of  the  foarth  part,  reciting  an  ezisling 

held  inYJuit  ™°''^g®  ^^^^  Tomlinson  to  Woodward  for  1,700/.,  and 

by  the  mort-  another  mortgage  to  Phipson  for  800/.,  and  that  Tm- 

eover  the^r-  '*'**^'*  ^^^  indebted  to  the  parties  of  the  fourth  part  in 

plas  money,      the  sum  of  1,160/. ;  and  reciting  that  it  had  been  agreed 
that  the  mort-    .i    ^    #«      ,.  t       1 1  -w^     j 

gagee  could      ^hat  lomltnson  should  execute  a  mortgage  to  Broad- 

Tk Twilt^4   *^''  *'as  a  trustee  for  securing  the  repayment  of  the 
c. 27, retain  *  Sums"  of  800/.  and   1,150/.:   it  was  witnessed,  that 
™ea«'tma«    ^omlinson  conveyed  the  property  to  Broadbent  in  fee, 
of  interest  out   subject  to  a  proviso  for  redemption,  on  payment  on  the 
chaw  mol^ey.    ^^^  of  •^•'fy.  1848,  of  the  two  sums  of  800/.  and  l,I50t 
and  interest    And  it  was  ''  declared  and  agreed,"  that 
in  case  default  should  be  made  in  payment  of  these  two 
sums, ''  it  should  be  lawful"  for  Broadbent  to  sell  the 
.  property,  ''  and  out  of  the  money  which  shall  arise," 
Broadbent  "  shall,  in  the  first  place,  pay  the  expenses 
attending  the  said  sale  or  sales,  and  the  execution  of  the 
trusts  of  these  presents;  and  in  the  next  place"  shall 
pay  the  first  and  second  mortgages,  and,  after  pay- 
ment thereof,  pay  to  the  parties  of  the  fourth  part  the 
1,160/.  ''and  all  interest  thereon  from  the  date  thereof," 
and  ''  lastly  shall  deliver  the  surplus,  if  any,  unto"  Tomr 
linson.    There  was  a  covenant  by  Tomlinson  with  the 
parties  of  the  fourth  part  to  pay  on  demand,  and  a  sub- 
sequent declaration,  that  all  the  moneys  received  by 
Broadbent  from  the  sale  should  be  applied,  first,  in 
payment  of  the  costs  of  executing  the  powers  and 

trusts 
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trusts  thereby  reposed  in  him,  and  next  in  payment  of 
PhipsovCs  interest,  and  next  in  payment  of  the  interest 
of  the  1,150/.,  and  that  the  sarplas  should  be  ''  accu- 
mulated towards  payment  of  the  principal  sums  in-    Broaobent. 
tended  to  be  thereby  secured." 

No  interest  whatever  had  ever  been  paid  on  the 
1,160/.,  and  in  November ^  186S,  the  property  was  sold 
by  Broadbent  under  the  power  of  sale.  After  pay- 
ment of  the  two  mortgages  prior  to  the  1,160/.  there 
remained  in  his  hands  a  balance  of  1,838/.  bs.  Ad. 
applicable  to  the  payment  of  the  1,160/.  and  the  arrears 
of  interest. 

The  Plaintiff,  who  was  entitled  to  the  equity  of 
redemption  under  Tomlinson,  sought  by  this  suit  to 
recover  the  surplus,  after  payment  of  six  years'  interest 
only  on  the  1,150/.  He  insisted  that  the  recovery  of 
the  other  arrears  had  been  barred  by  the  statute  3  &  4 
Will.  4,  c.  27,  s.  42.  The  Defendants  claimed  the 
principal  sum  of  1,150/.,  together  with  arrears  from 
1848  down  to  the  completion  of  the  purchase  in  Feb^ 
ruary,  1863,  amounting  in  the  whole  to  1,909/^ 

Mr.  Selwyn  and  Mr.  Horsey  for  the  Plaintiff.  The 
Defendant  has  no  right  to  retain  more  than  six  years' 
arrears  of  interest,  for  the  3  &  4  Will.  4,  c.  27,  s.  42,  is 
express,  that  no  arrears  of  interest  on  any  money 
charged  upon  any  land  shall  be  recovered  but  within 
six  years  next  after  the  same  shall  have  become  due, 
and  the  34th  section  extinguishes  the  right  as  well  as 
the  remedy.  Secondly,  there  is  no  express  trust  to 
bring  the  case  within  the  25th  section,  as  in  Lewis  v. 
Buncombe  (a),  but  a  mere  power  to  sell,  and  the  excep- 
tion 
(a)  29  Beav,  175. 
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18^.  tion  introduced  into  the  25th  section  refers  to  adverse 
claims  between  trustee  and  cniui  que  trust,  and  not  to 
those  between  two  persons  between  whom  the  relation 
of  trustee  and  cestui  gue  trust  does  not  exist  The  trust 
must  also  be  '^  express"  and  not  constmctivei  and  a 
mortgagee  is  not  in  any  sense  a  trustee  for  a  mortgagor. 
It  is  true  that  by  the  deed,  the  Defendant  is  to  pay  all 
interest ;  this  means  all  interest  which  by  law  can  be 
recovered,  and  not  that  which  is  barred  by  the  statute. 
The  rights  of  a  mortgagor  are  the  same  in  a  bill  to  fore- 
close as  in  a  bill  to  redeem,  and  the  claims  of  a  mort- 
gagee to  interest  cannot  be  greater  against  the  produce 
of  the  estate  than  against  the  estate  itself.  The  cases  of 
Young  v.  Lard  Waterparh  {a) ;  Cox  v.  Dolman  (Jb); 
Du  Vigier  v.  Leeip);  Sinclair  v.  Jackson  {d),  were 
referred  to. 

Mr.  Cole  and  Mr.  Dryden  for  Broadhent  and,  by  con- 
sent, for  the  parties  beneficially  interested  in  the  1,1501' 
The  statute  3  &  4  WHL  4,  c.  27,  in  no  way  interferes 
with  the  Defendant's  right  to  retain  the  fourteen  yean* 
arrears'  of  interest  out  of  the  purchase-money  of  the 
estate.  The  42nd  section  says  that  no  arrears  of  in- 
terest shall  be  recovered  **  by  any  distress,  action  or  suit 
but  within  six  years.''  This  applies  only  to  the  recovery 
of  the  arrears  as  against  the  land  itself  by  those  specified 
means,  but  here  the  estate  had  been  sold  prior  to  the  in- 
stitution of  the  suit,  and  the  relief  sought  is  against  money 
in  the  hands  of  tiie  Defendant,  to  which  this  section  of  the 
statute  has  no  application*  It  is  a  suit  not  of  the  mort- 
gagee to  recover  the  arrears  as  against  die  lands  of  the 
mor^gor,  but  a  proceeding  by  the  mortgagor  to  get 

beck 

(«)  13  Smi.  204,  oW  affirmed         (c)  &e  2  Hurt^  328. 
15  L.  J.  {Ou)  63.  (if)  17  Bm.  405. 

(*)  2DsG^lf.4  0.592. 
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back  moneys  received  by  the  mortgagee,  and  which       1863. 

he  has  a  right  to  retain  and  apply  in  discharge  of  the 

existing  arrears  of  interest    There  is  nothing  in  the 

statate  which  extinguishes  the  right  of  the  mortgagor    Baoadsbm. 

to  any  arrears  of  interest.    What  is  extingnished  by 

the  34th  section  is  the  right  of  the  mortgagee  ''  to  the 

land,  rent  or  advowson/'  and  it  does  not  touch,  the 

arrears  mentioned  in  the  subsequent  section  (s.  42).    It 

IS  clearly  settled  that  a  mortgagor  may  recover  twenty 

years  arrears  of  interest  under  bis  covenant,  by  virtue  of 

the  3  &  4  Will  4,  e.  42,  s.  3,  and  therefore  at  the  time 

of  the  sale,  fourteen  years  arrears  were  legally  due  to 

the  mortgagees. 

But,  secondly,  there  is  a  distinct  trust  in  this  case. 
Broadbent  has  no  beneficial  interest,  he  is  a  mere 
trustee  to  secure  the  mortgages  and  to  pay  over  the 
surplus  to  the  mortgagor.  There  is  no  difference  be* 
tween  a  power  and  a  trust  for  sale ;  but  this  is  clear, 
that  immediately  upon  the  sale,  Broadbent  became  an 
express  trustee  both  for  the  mortgagor  and  mortgagees. 
The  case  therefore  is  excepted  from  the  operation  of  the 
3  &  4  WUL  4,  c.  27,  by  the  25th  section,  and  it  comes 
within  the  decision  of  Lewis  v.  Buncombe  {a).  Again, 
the  word  ''  trust"  is  used  in  the  deed,  and  the  trust  is, 
to  pay  the  costs  attending  ''  the  execution  of  the  trusts," 
and  then  the  arrears  from  the  date  of  the  deed.  At  the 
time  of  the  sale  these  arrears  consisted  of  interest  for 
fourteen  years,  no  part  of  which  had  been  extinguished 
or  barred  by  any  statute. 

Mr.  SeltDtfn  in  reply.  In  Lewis  v.  Buncombe,  the 
first  express  trust  was  for  Buncombe.  The  Plaintifi 
could  redeem  on  payment  of  six  years  arrears,  and  this 
is  a  suit  of  the  same  nature. 


The 
{a)  29  Beav,  175. 
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The  Master  of  the  Rolls. 

The  question  in  this  case  arises  upon  the  construc- 

Broadbent,    tion  of  the  Statute  of  Limitations  of  the  3  &  4  of 

Nmv.  18.       Will  4,  c.  27,  s.  42,  as  to  which  it  is  quite  settled,  by 

all   the  authorities,  that   unless   an   express  trust  be 

created  for  the  payment  of  interest,  it  is  barred  after 

the  lapse  of  six  years. 


I  am  of  opinion  that  there  is  no  trust  created.     In 
fact,  it  is  not  pretended  that  any  trust  is  or  could  have 
been  created  until  the  money  which  arose  from  the  sale 
of  the  property  got  into  the  hands  of  the  mortgagee, 
.'  who  had  the  power  of  sale. 

I  think  it  has  been  properly  admitted,  that  with 
respect  to  the  persons  for  whom  Mr.  Broadbent  is  a 
trustee,  that  is,  for  the  eleven  persons  who  advanced 
the  money,  that  circumstance  does  not  affect  the  ques- 
tion before  me.  There  must  be  the  relation  of  trustee 
and  cestui  que  trust  created  between  the  mortgagor  and 
the  mortgagee  in  order  to  prevent  the  statute  from 
applying,  to  prevent  the  operation  of  the  bar  created  by 
the  47th  section  of  the  statute,  or,  in  other  words,  to 
prevent  the  recovery  of  interest  beyond  six  years.     / 


In  this  case,  unlike  the  cases  of  Hunter  v.  Nock- 
olds  (a),  Lewis  v.  Duncomhe  [b)  and  Cox  v.  Dolman  (c), 
there  is  no  trust  term  and  no  trust  estate  created  for 
the  purpose  of  paying  the  interest  which  existed  in 
those  cases  and  is  totally  wanting  in  this.  In  those 
cases  there  was  a  trust  term  created  to  pay  the  in- 
terest, or  there  was  a  conveyance  of  the  whole  of  the 

property 


(a)  1  Mac.  if  G.  640. 

(b)  29  Beav.  75. 


(c)  2  De  G.,  M.  if  G.  592. 
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property  to  trustees  upon  certain  trusts,  not  for  their  1863. 
own  benefit  but  for  certain  trusts,  one  of  which  was  ^"^^'^^ 
to  pay  the  interest.     In  all  those  cases,  therefore,  the  ^'^" 

exemption  provided  by  the  statute  applies,  but  there  Broadbeht. 
is  nothing  of  the  sort  here.  Here,  after  the  power 
of  sale,  it  is  directed  that,  out  of  the  money  to  arise 
from  such  sale,  Broadbent  is  to  pay  the  costs  and  ex- 
penses, and  out  of  the  remainder  he  is  to  pay  Phipson 
800/.  with  interest,  and  then  to  pay  to  the  persons  for 
whom  Mr.  Broadbent  is  trustee  a  sum  of  1,160/.,  ''and 
all  interest  thereon  from  the  date  thereof."  That  means 
not  a  trust  created  by  the  mortgagor  at  that  time,  to 
the  effect  that  all  the  interest  which  might  have  accrued 
due  from  the  beginning  should  be  paid  to  these  persons, 
but  only  so  much  interest  as  was  then  actually  due. 
Accordingly,  if  there  is  no  more  than  six  years'  interest 
legally  due,  that  is  the  limit  of  the  amount  which  he  is 
to  pay. 

It  would  be  an  anomalous  state  of  things  to  say,  that 
the  day  before  the  power  of  sale  was  exercised,  the  sale 
could  have  been  stopped,  and  that  the  mortgagor  could 
have  redeemed  the  property  by  payment  of  the  principal 
and  six  years'  interest,  but  that  the  day  after  the  sale  he 
is  obliged  to  pay  interest  from  the  date  of  the  deed  for 
twelve,  thirteen  or  fourteen  years. 

I  em  confirmed  in  this  view,  because  the  deed  sub- 
sequently directs  the  application  of  the  money  in  pay- 
ment of  the  interest  on  the  mortgages,  and  the  surplus, 
if  any,  is  to  be  accumulated  towards  the  payment  of 
the  principal.  I  am  of  opinion,  therefore,  that  this  case 
comes  within  the  principle  laid  down  by  Lord  Cottenham 
in  the  case  of  Hunter  v.  Nockolds{a\  and  that  it  is 

not 

(a)  1  Muc,  if  Cor.  640. 


1863. 
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not  a  case  in  which  more  than  six  years'  interest  can  be 
recovered. 

I  cannot  give  any  costs.  It  is  a  case  wdl  worthy 
of  trying,  and  as  the  cestuii  que  trust  of  Mr.  Broadbent 
were  not  brought  before  the  Courts  he  could  not,  without 
incurring  considerable  risk,  give  it  up.  It  is  not  a  case 
to  give  costs  to  the  Defendant.  I  will  make  an  order 
for  payment  of  the  i76L,  and  let  each  party  pay  bis 
own  costs. 


NoTB. — The  case  was  appealed,  but  was  compromised,  by  payment 
of  less  than  one-third  of  the  fund  in  dispute  to  the  claimant. 


GLANVILLE  v.  GLANVILLE. 

Ntm.  17p  IS. 

A  Creator,        npiIE  testator,  by  bis  will  dated  in  1862,  bequeathed 
havfng  four       X      ^^  ^^^  trustees  the  New  £3  per  Cents,  standing 

nephews  and  a  r  o 

niece,  children  in  his  name  on  the  following  trusts : — 

of  bis  brother 

J;*ttd  Sn.  "  /«  trust  for  my  four  nephews  and  nUee,  children  of 
Stock** in  fji^y  said  brother  Richard^  namely,  Robert  GlanviUe, 
fournephevs  Richard  Olanville,  Francis  Qlanville  and  Margaret 
Jane  Glanville,  to  be  equally  divided  them ;  but  if  any 
or  either  of  them,  my  said  nephews  and  niece,  shall  die 
under  the  age  of  twenty-one,  thei\,  as  to  the  share  or 
heru  Ricfmrdf  shares  original  of  such  of  them  so  dying,  in  trust  for 
Murgurtr  ^^  Others  of  my  said  nephews  and  niece,  and  if  more 
(omitting  TKo-  ^^^  ^^g  j^  equal  shares.   And  I  direct  my  said  trustees, 

mus^  the  fourth  '         i  j  ' 

nephew) :—      during  the  minority  of  my  said  nephews  and  niece,  to 

Held,  that  aDolv 

Thomas  could  *  •    ^ 

not  be  ad" 
m  it  led  to  participate  in  the  bequest. 


and  niece, 
chndren  of 
my  brother 

nanjely,  Ro- 


p 
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apply  the  interest,  dividends  and  annual  produce  of  bis 
or  her  share  towards  his  or  her  respective  maintenance 
or  education  until  the  end  of  the  year  1872|  when  I 
direct  a  general  division  of  the  property  to  take  place.'* 

The  testator  died  in  the  same  year  (1862). 

There  were  five  children  only  of  the  testator's  brother 
Richard  Glanville  living  at  the  testator's  death, 
namely,  the  Plaintiff  Robert  Olanville,  Richard  Glan- 
ville,  Francis  Glanville,  Margaret  Jane  Glanville  and 
Thomas  Glanville,  all  of  whom  were  now  living,  and 
of  whom  Robert  Glanville  only  had  attained  the  age  of 
twenty-one  years.  Margaret  Jane  was  born  in  March, 
1860,  and  Thomas  in  February,  1862.  The  question 
was,  whether  the  youngest  nephew,  Thomcts,  whose 
name  was  omitted  in  the  will,  was  entitled  to  any  share 
of  the  New  £3  per  Cents. 

Mr.  Lloyd,  junior,  for  Robert,  who  had  attained 
twenty-one,  argued  that  the  fund  was  divisible  into 
fourths,  and  that  the  one-fourth  of  Robert  was  now 
payable,  notwithstanding  the  direction  to  divide  at  the 
end  of  1872;  Saunders  v.  Vautier(a);  In  re  JacoVs 
Will{b). 


1863. 


GuutviuE 
GUahvillb. 


Mr.  Athelstane  Willcoch  for  Richard,  Francis  and 
Margaret.  The  nephew  Thomas  is  excluded  in  this 
gift.  In  the  cases  of  Tomhins  v.  Tomhins{c),  Gar- 
vey  V.  Sibbert  {d)  and  Scott  v.  Fenotdhett  {e)  the  mem- 
bers of  the  class  were  not  named  as  they  are  here; 
it  was  therefore  necessary  to  include  all,  for  otherwise 
the  gift  would  have  been   void  for  uncertainty.      In 

Eddeb 


(a)  4  Beav.  115. 

(b)  29  Beav.  402. 

(c)  C»ta/19  Fef.  126,  no/6  30. 


(d)  19  Va.  124. 
(0  1  Cox,  79. 
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Eddels  V.  Johnson  {a)  the  gift  was  to  four  children, 
naming  three,  aud  it  was  therefore  necessary  either  to 
admit  the  fourth  or  change  the  word  "four"  into  "three"; 
but  here  the  number  is  four,  and  the  number  of  legatees 
named  is  the  same.  In  Humphreys  v.  Humphreys  (b)  the 
gift  was  to  seven  children,  naming  six,  and  the  seventh 
was  admitted;  and  the  gift  was  to  children,  in  which  case 
the  Court  is  more  indulgent  than  in  that  of  nephews. 


Mr.  T.  B.  Williams  for  Thomas.  The  nephew  Thomas 
is  entitled  to  participate  in  this  legacy.  The  testator 
knew  of  his  existence,  and  his  name  has  been  acci- 
dentally omitted ;  Harrison  v.  Harrison  (c)  ;  Stebbing 
V.  Walkey{d);  Morrison  v,  Martin  {e);  and  see  Yeats 
V.  Yeats  (/).  The  words  are,  "  four  nephews  and  my 
niece;"  the  word  "  four"  applies  to  the  nephews  only, 
and  can  only  be  satisfied  by  including  Thomas.  Again, 
the  division  is  postponed  until  the  end  of  the  year  1872, 
and  the  next  elder  child  will  attain  twenty-one  in 
March f  1871,  so  that  the  division  is  not  to  take  place 
until  long  after  she  attained  her  majority.  This  shews 
that  her  younger  brother  was  intended  to  be  included. 

Mr.  Bevir  for  the  executor. 


The  Master  of  the  Rolls. 

I  am  afraid  that  I  must  treat  this  gift  as  excluding 
Thomas.  It  is  in  trust  "  for  my  four  nephews  and 
niece,  children  of  my  brother  Jtichard.*'  There  were 
only  four  nephews  and  one  niece,  and,  therefore,  ir  the 

testator 


(a)  1  Giff.  22. 
(6)  2  Cox,  184. 
(r)  1  Run.  4  Afy/.  72. 


(</)  1   Cox,  250,  and  2  Bro, 
C.  C.  85. 
(e)  5  Hare,  507. 
(/)  16  Beav.  170,  and  172,  fi. 


I 


Glantille 

V. 
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testator  had  wished  these  five  to  take,  he  might  have  1863. 
stopped  bere^  but  he  goes  on  to  specify  them  by  name. 
It  is  not  a  very  accurate  mode  of  speaking,  nor  a 
convenient  mode  of  expressing  himselfy  but  it  is  not  Glakyille. 
uDgrammatical.  It  is  a  gift  to  four  persons  who  stand 
in  the  same  relation  to  him,  namely,  the  three  nephews 
and  the  niece.  But  I  am  afraid  it  is  not  in  the  power 
of  the  Court  to  extend  a  gift,  where  a  definite  meaning 
can  be  given  to  the  words  as  they  stand. 

I  may  possibly  derive  some  light  from  the  direction 
to  apply  the  interest  towards  the  maintenance  during 
minority,  for  the  youngest  but  one  would  attain  twenty- 
one  in  March  J  1871,  and  it  would  therefore  be  unneces- 
sary to  postpone  the  division  for  a  year  and  three 
quarters  after  that  event.  But,  on  the  other  hand,  why 
should  he  direct  the  division  to  take  place  at  the 
end  of  1872,  when  Thomas  would  still  be  a  minor? 


The  Master  of  the  Rolls. 

I  have  been  very  desirous  to  admit  the  fourth  nephew  Nov.  18. 
to  participate  in  this  bequest ;  but  I  think  that  I  have  no 
power  to  do  so.  The  word  **  four"  is  not  confined  to  the 
nephews,  but  it  includes  the  niece.  The  gift  is,  *^  for  my 
four  nephews  and  niece,  children  of  my  brother  Richard, 
namely,"  Robert,  Richard,  Francis  and  Margaret.  The 
word  '*rour"  is  not  necessarily  confined  to  the  nephews, 
but  may  comprise  the  niece.  If  the  testator  had  merely 
said,  "  in  trust  for  my  four  nephews  and  my  niece,"  I 
should  have  come  to  a  different  conclusion,  and  it 
certainly  seems  strange  that  he  should  exclude  a  child 
of  so  tender  an  age,  namely,  a  boy,  who  in  1862  was 
only  ten  years  old. 

VOL.  xxxiii—ii.  x  Tlie 
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The  testator  directs  the  income  to  be  applied  towards 
their  maintenance,  ^*  during  the  minority  of  my  said 
nephews  and  niece,"  "  until  the  end  of  the  year  1872," 
when  the  division  was  to  take  place.  Bat  Thamoi 
would  not  attain  twenty-one  until  February^  1873,  and 
therefore  the  division  would  take  place  during  his 
minority.  The  inference  to  be  drawn  from  this  clause 
is  therefore  unfavorable  to  Thomas. 

I  am  of  opinion,  therefore,  that  he  is  not  included  in 
this  gift. 


Na9. 10, 18. 


WILLIAMS  V.  WILLIAMS. 


An  heir  i«  en-   JfOBERT  WILLIAMS  died  in  February,  1861, 
the  validity  of  seised  in  fee  of  two  small  farms  in  Anglesea.    He 

acontettedwiU  left  Ann  Williams,  his  widow,  the  Defendant  William 

tried  upon  an  .    . 

issue,  or  pot-     Williams,  his  eldest  son  and  heir-at-law,  and  Robert 

The^M  &  26      ^iii^^h  a  younger  son,  surviving  him. 

Vict,  c  42,  by 

The^^ttrt  d?         The  widow  and  younger  son  filed  this  bill,  alleging 

Chancery.        that  the  deceased  had  made  a  will,  by  which  he  had 
But  when  the     ,     .     ,     .  ^  ,  ,         ,  „  t   j 

heir  has  caused  ^'^▼ts^  the  property  to  them;   but  that  the  will  bad 

iVhSJ^*    been  destroyed  by  the  Defendant,  the  heir-at-law. 

hat  destroyed 

Ihereh h  '^  ^^  proved  by  the  two  attesting  witnesses  that  the 

traced  into  his  will  had  been  prepared  and  executed  in  the  year  1858 

he  dote  not      ^^  IS59.    The  grandson  of  the  deceased  proved  that  the 

^^^   ^»1  had  been  given  to  him  by  the  deceased,  and  that 

right  ^hen  he  went  to  reside  with  the  Defendant  at  Liverpool 

he  had  delivered  it  first  to  him,   and  afterwards,  at 

the  Defendant's  request,  to  the  Defendant's  wife.    At 

the  funeral,  the  Defendant  being  asked  if  he  bad  brought 

the 
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Willi  AMf 

V. 


the  wiU|  ''said  he  had  not,  because  he  had  come  from       18C3 

home  ID  a  hurry,  but  would  send  for  it."     He  had  also 

made  inconsistent  statements  to  different  witnesses.    To 

one  he  stated  "  that  his  wife  had  it,"  and  to  another  he    WiLLiAMf. 

said,  ''he  was  afraid  his  wife  had  done  something  to  it, 

as  she  had  said  she  would  put  it  in  the  fire,"  and  he 

afterwards  said,  ''  that  he  had  got  into  a  bad  temper 

and  put  it  in  the  fire." 

The  Defendant  and  his  wife  denied  ever  having  seen 
the  will,  and  said  they  believed  the  deceased  had  died 
intestate.  The  Defendant  had  given  notice  to  cross- 
examine  the  Plaintiff's  witnesses,  but  had  failed  to 
advance  the  funds  necessary  to  bring  them  up,  so  that 
they  were  not  cross-examined. 

The  bill  prayed  the  delivery  of  the  will,  and  that  it 
might  be  established,  and  in  default  of  its  deUvery,  for 
a  declaration  of  the  Plaintiffs'  right  to  the  farms,  and 
for  a  conveyance  to  them  by  the  Defendant. 

Mr.  Stlwyn  and  Mr.  Osborne  Morgan^  for  the  Plain- 
tiffs, contended  that  the  evidence  established  the  ex- 
istence of  the  will  and  its  subsequent  destruction,  or  the 
concealment  of  it  by  the  heir-at-law,  and  that,  therefore, 
he  was  not  entitled,  as  of  right,  to  an  issue  devisavit 
vel  non;  Hampden  v.  Hampden  {a)  \  Boyse  v.  Ross- 
borough  (6);  25  jj*  26  Vict.  c.  42 ;  Hayne  v.  Hayne(c) ; 
Woodroffe  v.  Wood  (rf).  That  the  Plaintiffs  were  entitled 
to  an  immediate  decree  to  hold  the  estate,  and  that  the 
heir  should  convey  it  to  them ;  Dalston  v.  Coatsworth(e). 

Mr.  Bristowe,  for  the   Defendant,   the  heir-at-law, 

contended 

(a)  3  Bro.  P.  C.  551.  (rf)  1  Dick.  32. 

(6)  3  De  G.,  M.  if  G.  817.  {e)  1  Peere  Wmt.  731. 

(f )  1  Dick.  18. 
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contended  that  the  PlaintifT's  evidence  was  unsatis- 
Tactory,  and  that  the  heir-at-law  was  entitled  to  have 
the  question  tried  before  a  jury  under  an  issue  devisa- 
vit  vel  non.  He  cited  Man  v.  Richett  (a) ;  Tucker  t. 
Sanger  (b).  He  argued  that  the  heir,  not  having  been 
able  to  cross-examine  the  witnesses,  by  reason  of  the 
expense,  ought  to  have  an  opportunity  of  doing  so. 


The  Master  of  the  Rolls. 

I  think  the  Plaintiff  is  entitled  to  a  decree.  I  concur 
in  the  observation,  that  the  heir  has  a  right  to  have  the 
question  of  the  validity  of  a  contested  will  tried  by  an 
issue  devisavit  vel  non,  or  possibly  now  by  a  jury  in 
this  Court ;  but  that  is  only  in  the  case  where  the  heir 
has  not  occasioned  the  necessity  of  a  trial ;  for  in  all 
those  cases  in  which  the  Court  is  of  opinion  that  the 
heir  himself  has  occasioned  the  difficulty,  he  is  not 
entitled  to  insist  on  that  right.  Thus^,  where  it  is 
alleged  that  A.  B.  made  a  will,  which  cannot  be  foundi 
the  heir  is  entitled  to  put  the  claimant  under  the  alleged 
will  on  strict  proof  of  it,  and  to  have  a  viva  voce  exami- 
nation of  the  witnesses.  But  if  the  heir  has  himself 
destroyed  the  will,  or  if  he  has  received  the  will  and 
does  not  produce  it,  then  it  is  different,  for  the  pre- 
sumption of  law  is,  that  where  a  person  keeps  back 
evidence,  everything  is  to  be  taken  most  strongly  against 
him.  This  rule  of  law  is  laid  down  in  Armory  v.  Delor 
mm  (c),  that  where  a  person  suppresses  evidence  "it 
ought  to  be  most  strongly  presumed  against  him,"  and 
there  are  other  cases,  such  as  Hampden  v.  Hampden  (d)^ 
to  the  same  effect 

The 


(a)  7  Beao.  93. 

(b)  1  M'CUL  424. 


(r)  1  Strange,  505. 
((/)  3  Bro,  P.  C.  550. 
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The  question  now  is,  whether  the  evidence  before 
me  is  satisfactory.  If  it  had  not  been,  I  should  most 
probably  have  directed  the  question  to  be  tried  before 
myself  with  a  jury,  when  the  witnesses  would  be  ex- 
amined and  cross-examined  in  open  Court.  If  I  were 
to  direct  an  issue,  it  is  clear  that  the  whole  of  the  estate 
would  be  wasted  before  the  time  for  applying  for  a 
new  trial  arrived.  Now  with  regard  to  the  evidence, 
there  is  first  the  testimony  of  the  two  attesting  wit- 
nesses, who  prove  the  preparation  and  execution  of  the 
will  and  the  purport  and  effect  of  it.  If  it  rested  there, 
the  heir  would  be  entitled  to  an  issue.  But  Robert 
Jones,  the  grandson,  says  that  the  will  was  entrusted 
to  him  by  the  testator,  and  that  he  delivered  it  to  the 
Defendant's  wife.  Besides  this,  there  is  the  evidence  of 
what  the  Defendant  said  at  the  funeral,  I  cannot  dis- 
believe this  evidence  unless  discredited  on  cross-exami- 
nation, and  as  the  Defendant  has  not  thought  fit  to 
cross-examine  these  witnesses,  I  must  treat  it  as  if  he 
had  declined  to  do  so.  On  the  other  side,  there  is  the 
simple  denial  of  the  Defendant  and  his  wife. 


1863. 
Williams 

V. 

Williams. 


I  am  of  opinion  that  the  will  is  traced  to  the  custody 
of  the  Defendant  or  to  that  of  his  wife.  Everything 
must  be  taken  most  strongly  against  him  if  he  does 
not  produce  it.  As  he  has  not  done  so,  I  must  con- 
clude that  the  will  was  to  the  purport  and  effect  stated 
by  the  two  witnesses,  and  I  must  hold  that  the  De- 
fendant is  not  now  entitled  to  an  issue  to  determine 
whether  there  was  a  will. 


I  must  make  a  decree  to  this  effect: — ^The  Court 
being  of  opinion  that  the  testator  made  his  will  to  the 
effect  stated  in  the  affidavits  of  the  attesting  witnesses, 

direct 
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WlLLIAUS 
V. 

Williams. 


direct  the  Defendant  to  deliver  up  possession  of  the 
farms  and  to  execute  a  conveyance  of  tfaem  to  the 
PlaintifTs.  The  Defendant  must  also  account  for  the 
rents  received  by  him  and  pay  the  costs  of  the  suit 


Nov,  23,  25. 

In  a  suit  by 
the  heir-at- 
law,  contest- 
ing the  vali- 
dity of  his 
ancestor's  will, 
he  is  not  en- 
titled, as  of 
right,  to  an 
issue  devitazit 
vel  non. 

Upon  a  bill 
by  the  heir, 
impeachine  a 
will,  the  Plain- 
tiff did  not 
cross-examine 
the  Defend- 
ant's witnesses 
nor  apply  for 
a  trial  by  jury. 
The  Court 
refused  an 
issue,  and  de- 
termined the 
validity  of  the 
will  upon  the 
evidence  be- 
fore it. 


COWGILL  V.  RHODES. 

JOHN  COWOILL,  who  was  entitled  to  a  share  of 
the  estate  of  his  father  Jamet  Cawgill^  died  in 
1866.  He  executed  a  will,  dated  the  25th  March, 
1853,  which  was  attested  by  three  witnesses,  and  by 
which,  after  directing  the  payment  of  his  debts,  he  gave 
his  real  and  personal  estate  in  trust  for  his  widow  and 
his  five  children. 

The  testator  died  in  18S6,  but  his  will  had  never  been 
proved. 

This  bill  was  filed  by  the  heir-at-law  ot  John  Cowgill 
for  the  administration  of  the  estate  of  his  grandfather 
Jixmes  Cowgill,  and  to  have  the  validity  of  the  will  of 
his  father,  which  he  contested,  determined. 

The  Plaintiff  alleged,  that  on  the  25th  of  March, 
1853,  the  date  of  the  will,  John  Cowgill  was  suffering 
firom  delirium  tremens  occasioned  by  his  intemperance; 
and  that  he  was  not,  at  the  tinie  when  his  signature  to 
the  will  was  procured,  competent  to  understand  the  will 
or  to  make  any  testamentary  disposition  of  his  property. 
That  a  day  or  two  before  signing  such  will,  John 
Cowgitt  had  gone  from  his  home  to  Bradford,  where 
he  was  found  in  a  state  of  intoxication,  and  suffering 
from  delirium  tremens,  and  that,  in  this  condition,  he  was 

taken 
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taken  to  the  house  of  Isaac  RhadeB,  his  brother-in-law, 
and  that  whilst  there,  shortly  after  his  arrival,  the  will 
was  prepared  by,  or  by  the  direction  of,  Isaac  Rhodes, 
and  the  signature  of  the  testator  thereto  was  procured. 

The  competency  of  the  testator,  at  the  time  he 
executed  the  will,  which  was  on  a  Good  Friday,  was 
proved  by  the  person  who  prepared  the  will,  and  also 
by  the  three  attesting  witnesses  and  five  others. 

On  the  part  of  the  heir-at-law  a  great  number  of 
witnesses  (about  sixteen)  deposed  to  the  general  drunken 
habits  of  the  testator,  and  to  his  suffering  from  delirium 
tremens,  brought  on  by  his  excessive  intemperance. 
Some  of  them  proved  that  he  had  been  brought  home 
in  a  cab  on  the  day  following  the  execution  of  the  will, 
suffering  from  delirium  tremens  and  deranged  in  his 
mind,  and  that  he  remained  unconscious  for  a  fortnight 
afterwards. 

The  Plaintiff*  did  not  cross-examine  the  Defendant's 
witnesses^  on  account,  as  he  deposed,  of  his  inability  to 
pay  the  expenses  of  bringing  them  up  from  Yorkshire 
to  London. 

Mr.  Hobhouse  and  Mr.  Kay,  for  the  Plaintiff*,  con- 
tended, that  the  heir-at-law  was  entitled  to  an  issue 
devisavit  vel  non  to  determine  the  validity  of  the  will, 
and  to  an  opportunity  of  cross-examining  the  De- 
fendant's witnesses. 

Mr.  Griffith  for  other  parties. 

Mr.  Selwyn  and  Mr.  W.  Barber,  for  the  Defendants, 
contended,  that  the  heir-at-law  was  not  entitled  to  an 
issue  as  of  right.    That  the  modern  practice  of  deter- 
mining 
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mining  legal  questions  in  this  Court  with  a  jury^  removed 
the  necessity  of  resorting  to  a  Court  of  Law,  and  that 
the  evidence  in  this  case  clearly  proved  the  competency 
of  the  testator  at  the  time  be  executed  his  will. 


Mr.  Hohhouse  in  reply. 


The  Mastbr  of  the  Rolls. 

Nov.  25.  The  question  in  this  case  relates  to  the  validity  of 

the  will  of  John  Cowgill  The  bill  is  filed  by  his  beir- 
at-law,  and  he  now  asks  for  an  issue  to  ascertain  whether 
the  will  is  good  or  not,  and  also  for  the  administration 
of  the  estate  of  Jamen  Cowgill,  the  father  of  John 
Cowgill. 

It  is  by  no  means  of  course  to  direct  an  issue  in  such 
cases.  I  had  occasion  to  consider  this  point  recently  in 
a  case  of  Williams  y.  Williams  (a),  in  which  the  autho- 
rities were  cited  : — Dalston  v.  Coatsworth  (Jb) ;  Hampden 
V.  Hampden  (c);  Woodroffe  v.  Wood{d);  Hayne  v. 
Hayne{e).  In  these  cases  the  Court  refused  to  grant 
an  issue  at  the  instance  of  the  heir-at-law,  but  in  all  of 
them  the  heir  had  obtained  possession  of  the  will  and 
had  destroyed  it;  and  in  Williams  v.  Williams  1  was  of 
opinion  that  the  will  had  been  traced  to  the  hands  of 
the  wife  of  the  heir-at-law.  The  Court  in  all  such  cases 
acts  iff  odium  spoliaioris. 


There  is  no  spoliation  in  this  case,  but  I  think  the 
Court  can  exercise  a  discretion,  and  that,  as  a  matter  of 

right, 


(a)  Ante,  p,  306. 

(6)  I  Peere  IVm*.  731. 

(c)  3  Bro.  P.  C.  551. 


{d)  1  Dkk.Z2. 
(e)  lb.  18. 


CASES  IN  CHANCERY.  313 

rights  the  heir-at-law  is  not  entitled  to  an  isBuei  par-  1863. 
ticularly  where  he  himself  comes  into  equity.  It  is 
also  to  be  observed,  that  by  the  modern  practice  the 
heir  may  now  have  the  witnesses  examined  in  open 
Court,  and  may  apply  for  a  jury.  Besides  which  a 
statute  has  been  passed  requiring  Courts  of  Equity  to 
determine  legal  questions  (a).  If  the  heir  does  not 
adopt  that  course,  the  Court  must  look  at  the  evidence 
and  see  if  a  sufficient  case  is  made  out  to  entitle  him  to 
a  further  investigation. 

Here  there  is  no  doubt  that  the  will  was  made ;  but 
the  Plaintiff  says,  that  at  the  time  it  was  executed,  the 
testator  was  of  unsound  mind  arising  from  delirium 
tremens.  This  is  a  question  to  be  determined  on  the 
evidence :  one  of  the  first  things  the  Court  does  in  all 
these  cases  is,  to  examine  the  will  itself,  to  see  if  there 
be  any  indication  of  insanity  upon  the  face  of  it. 
Here  the  testator  gives  all  his  property  in  trust  to  pay 
his  debts,  and  subject  thereto  he  divides  the  property 
between  his  wife  and  children;  no  one  else  takes  any 
interest  in  it.  This  shews  no  mark  of  insanity.  The 
will  was  made  on  the  25th  of  March,  on  a  Good 
Friday^  and  it  is  regularly  attested  by  three  witnesses. — 
[His  Honor  examined  the  evidence  in  favor  of  the 
will.] — The  competency  of  the  testator  is  proved  by  the 
person  who  drew  the  will,  by  the  three  attesting  wit- 
nesses and  by  four  others. 

In  this  state  of  the  case,  the  evidence  of  the  Plaintiff 
to  rebut  this  testimony  must  be  overpowering. — [His 
Honor  examined  the  Plaintiff's  evidence  and  pro- 
ceeded :] — The  evidence  against  it  amounts  to  this, — 
that  the  testator  was  addicted  to  general  habits  of  in- 
temperance, and  that  on  the   Saturday  following  the 

FricUii/ 
(fl)  25  *  26  Vict.  e.  42. 
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Friday  on  which  he  executed  his  will  at  Bradford  he 
was  brought  home  to  CuUinworth  in  a  cab^  ill  of  delirium 
tremens  and  not  conscious.  I  am  of  opinion  that  this 
is  quite  consistent  with  the  sanity  of  the  testator  on  the 
previous  day,  Friday  the  26th  of  March,  1853. 

The  Plaintiff  then  says,  that  he  ought  to  have  an  oppor- 
tunity of  cross* examining  the  witnesses ;  but  he  has  bad 
it.  He  then  says, ''  I  was  too  poor  to  avail  myself  of  it, 
and  I  ought  to  have  an  issue,  when  the  witnesses  will 
be  produced  at  the  expense  of  the  Defendants;*'  bull 
cannot  listen  to  this  argument. 

I  must  refuse  an  issue,  and  make  a  decree  accord- 
ingly;  and  the  Plaintiff  must  pay  the  costs  of  so  much 
of  the  suit  as  contests  the  will  of  the  testator  John 
CowgilL 


GOOD  V.  GOOD. 


No9,  Af  5. 
Dw.  3. 

A,  was  1 
miDistrator  < 
an  estate,  to 
one-third  of 
which  each  of 
his  brothers, 
C.  and  D., 
was  entitled. 
In  1833  A. 
wrote  to  B. 
and  C,  offer- 
ing, in  order 
to  prevent  the 

necessity  of  accounts  and  the  probability  of  dispute,  to  pay  each  1,000/.  for  bis  sbsre. 

B.  accepted  the  offer,  and  C.  wrote  to  say  that  whatever  B.  determined  "  would  meet 
with  his  approbation."  A»  and  B.  acted  on  the  contract  as  complete,  and  C  never  repu- 
diated it  or  asked  fur  any  accounts  or  explanations.  Upon  the  death  of  B.,  seventeeo 
years  afterwards,  C.  insisted  that  there  was  no  contract  binding  on  him,  and  be  claimed 
one-third  of  the  estate : — Held,  that  C.  bad  acquiesced  and  was  bound  by  the  contrsct. 

A  contract  between  domiciled  Englishmen,  relating  to  real  estate  in  a  foreign 
country,  is  to  be  determined  by  the  Ux  loci,  but  a  contract  between  an  Englishman 
domiciled  and  resident  in  England  and  an  Englishman  resident  in  a  foreign  country, 
but  not  having  acquired  a  foreign  domicil,  must  be  governed  and  construed  by  the 
rules  of  English  law. 


I  the  ad-  TN  1826,  Mr.  George  Cood,  a  merchant  resident  in 
rator  of    X     g^^^^  America,  died  there  intestate.     His  next  of 
kin  were  his  mother  and  his  three  brothers,  Benson  and 
Thomas,  who  were  resident  in  England,   and  Henri/, 
who  was  in  South  America. 

The  intestate  had  real  and  personal  estate  in  South 

America, 
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America,  and  on  his  death,  his  brother  Henry,  as  his 
administrator  and  as  the  agent  of  his  mother  and  two 
brothers,  took  possession  of  and  managed  the  estate, 
but  disputes  with  the  testator's  surviving  partners  and 
others  prevented  his  realizing  the  assets. 

In  1831,  the  intestate's  mother  died,  having  be- 
queathed her  property  between  her  three  surviving  sons, 
and  Mr.  Nichohon  was  her  executor.  Soon  after  this, 
in  February,  1832,  Thomas  wrote  to  Henry  proposing 
to  sell  him  his  one-third  share  of  Georges  estate  for 
1,000/.,  but  the  time  he  limited  for  completion  elapsed 
before  Henry  received  the  proposal,  and  nothing  came 
of  it. 

On  the  30th  of  January,  1833,  Henry  wrote  from 
South  America  to  Thomas  in  England,  a  letter,  which 
was  received  in  April,  1833,  in  which,  after  referring 
to  Thomas  s  offer,  he  said  : — "  I  should  have  no  objec- 
tion to  purchasing  your  and  my  brother's  interest, 
could  we  agree  between  us  as  to  terms."  This,  he  said, 
would  prevent  the  necessity  of  accounts,  &c.,  and  the 
possibility  of  disputes. 

On  the  3l6t  March,  1833,  Henry  wrote  a  letter  to 
Benson  also,  which  contained  this  passage : — **  I  re- 
quested him  [Thomas']  to  lay  the  letter  before  you,  as 
regards  a  proposal  made  by  him  to  me,  and  which  I 
will;  for  various  reasons,  accept,  if  agreeable  also  to 
yourself,  and  which,  after  yon  have  well  considered, 
you  will  make  up  your  mind  upon.  I  wrote  to  Thomas 
30th  January  last,  in  answer  to  his  private  letter  and 
offer,  and  I  requested  him  to  shew  you  or  give  you 
extract  of  so  much  as  regards  his  offer." 

Benson^  on  receiving  the  last-mentioned  letter,  gave 

to 
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to  Mr.  Ross  (Henry's  agent  in  England)  a  memorandum, 
by  which  Benson^  in  consideration  of  Henry's  causing 
to  be  paid  to  him  {Benson)  the  sum  of  1,100/.,  undertook 
that  he  would  relinquish  all  his  claims  upon  the  estate 
of  George,  and  on  the  29th  of  June,  1833,  Benson  wrote 
to  Henry  stating  that  he  had  so  done. 

About  the  same  time,  on  the  13th  of  July,  1833, 
Thomas  wrote  to  Henry  as  follows : — "  I  handed  your 
letters,  as  directed  by  you,  to  Ben,  and  he  will  act  on 
them.  Whatever  he  determines  will  meet  my  approval, 
so  high  is  my  opinion  of  him  in  all  matters  of  business.*' 

Aflerwards  Benson,  in  a  letter  to  Henry,  dated  the 
31st  of  August,  1833,  reiterated  his  acceptance.  He 
said : — "  Referring  to  my  last  you  will  observe,  that  I 
have  given  to  Mr.  Boss  a  conditional  memorandum  of 
compounding  for  all  my  claims,  and  your  releasing  me 
from  any  liabilities  attaching  to  me,  now  or  hereafter  on 
George  Good's  estate,  for  1,100/.  and  interest  from 
1st  July  last."  He  went  on  to  express  his  hope  that 
this  would  facilitate  Henry's  settlement  with  George's 
late  partners  through  Thomas  ''  acquiescing  with  him  in 
a  similar  way.'* 

Henry's  acceptance  of  these  proposals  was  contained 
in  two  letters  written  to  his  brothers  Thomas  and  Benson, 
dated  the  31st  of  May,  1834.  In  the  one  written  by 
Henry  to  Thomas  he  said : — **  You  only  say  in  yours, 
as  regards  my  offer,  that  you  have  passed  my  letter  to 
Ben,  and  whatever  he  determines  on  will  meet,  you  say, 
your  approval.  He  does  agree  individually,  but  not 
jointly,  with  yourself,  and  which  was,  if  you  will  refer 
to  mine  of  the  18th  and  30th  January,  1833,  my 
positive  offer,    as   without  both    your   approvals  and 

regular 
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regular  deed  of  sale  to  me  I  cannot  make  out  deeds  of       1863. 
sale  to  others."  v^%-^/ 

COOD 
9. 

Henry's  second  letter  of  the  same  date,  31st  oF  Mat/^  Coo», 
1834,  written  to  Benson,  was  as  follows:—'^!  should 
have  wished  you  would  have  had  a  clear  understanding 
with  Tom  regarding  my  proposal,  and  which  you  have 
accepted."  >#  #  #  a  y^„j^  j^  referring  to  my  pro- 
posal^ only  says,  *  I  handed  your  letters  to  Ben  and  he 
will  act  on  them ;  whatever  he  determines  on  will  meet 
my  approval,  so  high  is  my  opinion  of  him  in  all  matters 
of  business;  in  future  address  to  him.'  Now  I  pre- 
sume he  agrees  with  you  in  conformity  to  my  proposal 
contained  in  mine  to  him  of  the  30th  January,  1833, 
and  which  I  understand  him  he  handed  to  you.** 

The  subsequent  letters  of  Henry  and  Benson  treated 
the  arrangement  as  subsisting.  On  the  part  of  Thomas 
there  appeared  no  repudiation  of  the  contract  until 
1850,  and  he,  in  the  interval,  required  no  account  of 
George's  estate,  nor  any  explanation  respecting  it;  but, 
so  far  as  appeared,  Henry  was  left  in  undisturbed  pos- 
session of  it. 

In  1849,  Benson  died;  and  in  the  next  year,  1850, 
Thomas  and  the  representatives  of  Benson  sent  an  agent 
to  Valparaiso,  who  claimed  two-thirds  of  the  estate  of 
George,  and  commenced  proceedings  in  the  Courts  of 
Law  there  against  Henry  to  recover  these  shares. 

The  Court  in  Valparaiso  determined  that  the  cor- 
respondence constituted  a  contract  binding  on  Benson, 
but  not  on  Thomas,  and  made  a  decree  in  conformity, 
decreeing  an  account  of  one- third  of  George's  estate  in 
favor  of  Thomas,  but  refusing  it  as  regarded  Benson  s 
representatives.     This  decree  was  appealed  from,  but 

was 
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1863.       one  of  whicli  was  written  to  Thomas  and  the  other  to 
Benson. 

In  answer  to  these  letters,  there  appears  no  sign  of 
any  repudiation  by  Thomas.  On  the  24th  October^  1834, 
Henry  again  writes  to  Benson  a  letter,  in  which  be 
treats  the  contract  as  a  subsisting  one ;  but  admits  that, 
owing  to  the  delay  in  sending  the  money,  they  may 
treat  the  matter  as  still  open,  but  nothing  of  the  sort 
appears :  neither  Benson  nor  Thomas  adopted  the  sug- 
gestion. There  is  no  refusal  or  modification  proceeding 
from  them,  and  no  explanation  is  required.  All  the  letters 
are  upon  the  same  footing,  riz.,  of  treating  the  arrange- 
ment as  if  it  were  still  a  subsisting  and  binding  arrange- 
ment. On  the  30th  January^  1836,  Benson  again  writes 
to  Henry  a  letter,  in  which  he  treats  the  arrangement  as 
one  that  is  subsisting,  and  they  all  treat  the  matter  as  a 
concluded  arrangement.  No  accounts  are  asked  of 
Georges  estate,  and  no  statement  relative  thereto  is  re- 
quired. The  principal  object  of  Henry ^  as  stated  in  his 
letter,  was  to  avoid  the  necessity  of  rendering  the  accounts 
of  that  estate,  which  he  said  would  be  a  very  voluminous 
and  very  troublesome  affair,  and  after  this,  not  a  word  is 
said  about  any  accounts.  Henry  might  well  after  this 
have  disposed  of  and  destroyed  all  the  vouchers  which 
would  have  been  necessary  to  him  in  making  them  out. 

So  the  matter  goes  on  till  the  year  1849,  when  Benson 
dies,  and  then,  in  1850,  seventeen  years  afler  the  trans- 
action is  over,  and  as  soon  as  the  principal  actor  in  it 
is  dead,  Thomas  sends  out  an  attorney  to  Valparaiso  to 
demand,  on  behalf  of  himself  and  the  representatives  of 
Benson,  two-thirds  of  the  real  property  of  George,  who 
had  died  twenty-five  years  before.  Now  I  pass  over  all 
the  time  which  has  elapsed  since  1850,  but  I  must  say, 
that  if  Thomas  had,  in  1850,  filed  a  bill  in  this  Court  foran 

account 


Good 
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account  of  the  estate  of  Oeorge^  I  should  hare  con*  1863. 
sidered  that  he  was  bound  by  the  circumstances  I  have 
detailed,  and  that  he  was  estopped  by  the  time  which 
he  had  allowed  to  elapse.  No  doubt  Henry  is  liable  to  Cood. 
account  for  the  1^000/.,  if  that  has  not  been  paid,  and  I 
think  that  no  time  will  have  barred  the  right  to  demand 
ity  because  the  relation  between  them  as  regards  that 
sum  was  that  of  trustee  and  cestui  que  trust.  Accord- 
ingly,  if  the  matter  had  been  brought  before  me  in  1850, 
and  I  had  had  to  judge  of  the  matter  solely  on  principles 
of  English  equity  between  the  parties,  and  confined  to 
those  rules  which  are  in  force  in  this  country,  I  should 
simply  have  confined  all  future  proceedings  between  the 
two  brothers  to  an  account  of  what  had  been  paid  and 
what  remained  due  on  the  footing  of  Henry's  proposal, 
accepted  by  Benson,  and,  in  my  opinion,  acquiesced  in 
by  TTumas. 

Then  this  brings  me  to  the  consideration  of  the  second 
question.  It  appears  that  proceedings  have  taken  place 
in  the  court  in  Chili,  at  the  instance  of  Thonuu  and 
the  representatives  of  Benson,  which  create  some  addi- 
tional complication  in  the  matter,  and  which  form  the 
principal  grounds  of  the  defence  of  the  Defendants. 
Thomas  and  the  representatives  of  Benson  claimed  in 
Valparaiso,  in  1850,  two-thirds  of  Qeorge  CoodCs  estate 
from  Henry.  The  Court  there  has  determined  that  the 
correspondence  which  I  have  read  constitutes  an  agree- 
ment which  bound  Benson,  but  which  did  not  bind 
Thomas,  and  have  accordingly  decreed  an  account  of 
one-third  of  the  estate  of  George  in  favor  of  Tliomas, 
and  refused  it  in  favor  of  Benson* s  estate.  If  I  were 
regarding  this  matter  simply  as  a  question  of  English 
law,  I  should  find  it  difficult  to  come  to  the  conclusion 
that  one  entire  contract  between  three  persons  could  be 
good  in  part  and  bad  as  to  the  rest;  that  is,  that  it 

VOL.  xxxiii — II.  Y  could 
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could  bind  Benson  and  not  bind  TTiomas.  The  leading 
motive  of  Henry y  as  he  states  in  the  letters  I  have  read 
and  in  the  other  parts  of  the  correspondence,  for  entering 
into  the  contract  was,  to  avoid  rendering  harassing  and 
voluminous  accounts;  but  if  Thomas  is  not  bound  by 
this  arrangement,  then  all  these  accounts  must  be  gone 
into,  and  unless  the  correspondence  discloses  a  distinct 
and  separate  agreement  to  have  been  made  by  Henry 
with  each  brother,  it  is  difficult  to  consider,  on  the  prin- 
ciples of  English  law,  how  we  could  come  to  the  same 
conclusion  as  that  of  the  Chili  courts. 


But  then  arises  the  third  question :  the  law  of  which 
country  is  it  that  governs  the  transaction  and  the  actors 
in  it  ?  The  right  to  land  in  Chili  must,  no  doubt,  be 
determined  by  the  lex  loci,  but  a  contract  entered  into 
between  three  English  gentlemen,  two  of  them  domiciled 
and  residing  in  England,  and  the  third  residing  in  Chilly 
but  not  having  acquired  a  foreign  domicile,  must,  I 
think,  be  governed  and  construed  by  the  rules  of  English 
law.  If  so  governed,  I  am  of  opinion  that  the  letter 
of  Thomas  of  1833  must  be  construed  to  mean,  that  he 
acquiesced  in  and  consented  to  be  bound  by  what 
Benson  did  in  the  matter. 

I  concur  with  the  Chilian  courts  in  thinking  that 
Benson  did  bind  himself  to  Henry,  And  I  am  also  of 
opinion,  that  though  he  was  not  the  agent  of  Thomas  to 
bind  Thomas,  yet  that  when  Thomas  told  Henry  that 
he  would  be  bound  by  what  Benson  did,  which,  if  I  am 
right,  is  the  proper  construction  of  his  letter,  and  when 
Henry  so  treated  it,  and  acted  accordingly,  and  in- 
formed Thomas  he  had  so  acted,  and  when  Thomas, 
knowing  all  this,  took  no  step  to  undeceive  Henry  until 
after  seventeen  years  had  elapsed,  and,  above  all,  till 
after  the  death  of  Benson,  then,  I  say,  that  admitting 

that 
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that  there  was  not  such  a  contract  originally  as  this 
Court  would  have  specifically  enforced  at  that  time  and 
before  the  arrangement  had  been  acted  upon,  yet  that 
now  after  this  lapse  of  time  it  is  not  open  to  Thomas  to 
question  the  propriety  of  the  course  that  Henry  has 
taken,  and  now  to  ask  for  these  accounts. 

I  am,  therefore,  of  opinion,  that  the  Plaintiffs  are  en- 
titled, substantially,  to  the  relief  they  ask.  I  shall  not 
direct  any  agreement  to  be  specifically  performed,  but  I 
shall  declare,  that  having  regard  to  the  correspondence 
between  the  Plaintiff  JJenry  Cood  and  the  Defendant 
Thomas  Cood  and  the  deceased  brother  Benson  Cood^ 
from  the  beginning  of  the  year  1833,  till  the  month  of 
June,  1834,  set  forth  in  the  pleadings  in  this  cause,  and 
having  regard  also  to  the  lapse  of  time  which  has  oc- 
curred since  the  close  of  such  correspondence  until  the 
death  of  Benson  Cood,  and  having  regard  also  to  the 
fact,  that  since  that  time  the  Defendant  Thomas  took 
no  step  to  repudiate  or  question  the  applicability  to 
him  of  the  arrangement  existing  between  the  Plaintiff 
Henry  Cood  and  his  deceased  brother  Benson  Cood,  this 
Court  is  of  opinion,  that  the  Defendant  Thomas  Cood  is 
not  now  entitled  to  any  account  of  the  estate  or  effects 
of  George  Cood  received  by,  or  by  the  order  or  for 
the  use  of,  the  Plaintiff  Henry  Cood,  or  of  any  part 
thereof.  I  shall,  thereupon,  direct  the  relief  in  the 
terms  contained  in  the  second  and  third  paragraphs  of 
the  prayer  of  the  bill,  omitting  the  specific  performance. 
But  this  decree  must  be  without  prejudice  to  any  steps 
which  the  Defendant  Thomas  may  take  to  require 
Henry  Cood  to  account  for  what,  if  anything,  may  be 
due  to  him  in  respect  of  the  1,000/.  agreed  to  be  paid 
by  Henry  in  respect  of  his  share  of  Oeorge  Cood's 
estate. 


y2 


CASES  IN  CHANCERY. 


MONTAGU  V.  THE  EARL  OF  SANDWICH. 

Dec.  8. 
General  reti-     fTlHE  Countess  Dowager  of  Sandwich,  being  possessed 
■onal  eftate  ^^  considerable  personal  estate,   made  her  will 

held  to  pan      dated  in  1861,   which  (so  far  as  is  material)  was  as 

under  the  ^  .,  '  ^ 

words  "resi-      follows:— 

due  of  money ," 

the  will  com.         "  I  appoint  my  son  John  William  Earl  of  Sandwich 

TgcneralTe-  *"d  ^^^  ^'g^^  Honorable  Henry  Thomas  Cony  my 
ouest  of  every  executors;  to  them  I  leave  everything  of  which  Idle 
thmg  ••  m  trust  '  ^  .  cl    l 

for  the  follow-   possessed,  in  trust  for  the  foUowmg  purposes,    bnetbeo 

aD^^h77ft'of  bequeathed  some  pecuniary  legacies  and  a  house  in 

money  being      Grosvenor  Square  as  it  stood,  with  plate,  linen,  tc, 

Eemfeslso/      ^^^  ^^^  several  specific  bequests  of  jewellery  and  other 

specific  chat-     things  the  will  continued  thus : — "  Should  any  montu 

remain  after  paying  these  bequests,  I  leave  50/.  to  each 

of  my  two  footmen,  William  Goddard  B,nd  James  Weaver^ 

should  they  be  in  my  service  at  the  time  of  my  death. 

2Tie  residue  of  money  {if  any)  I  leave  to  my  grandson 

Oliver  Montagu,  he  will  want  it  most;  JKncAA.  must 

inherit  my  son's  love,  for  Victor  will  provide  for  him. 

I  leave  my  cabinet  and  its  contents  to  my  dear  grandson 

Hinchingbrook  as  a  souvenir.     I  leave  20/.  a-year  to  be 

given  to  whoever  takes  care  of  my  boarhound  Jnl» 

while  he  lives.*' 

l^he  testatrix  died  in  1862. 

The  Plaintift;  Oliver  Montagu,  insisted  that  he  was 
the  universal  and  general  residuary  legatee  of  the  tes- 
tatrix, and,  as  such,  entitled  to  all  her  personal  esUte 
not  specificKlly  bequeathed,  after  payment  of  her  debts, 
funeral  and  testumeutary  expenses,  and  the  pecuniary 

legacies 
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legacies  bequeathed  by  her  will  out  of  her  general  per- 
sonal estate.     But  the  Defendant,  the  sole  next  of  kin.     _  _ 

Montagu 

alleged  that  the  Plaintiff  was  only  entitled  to  the  residue  v. 

of  the  money  of  the  testatrix.  ^S^ndw^ch!*' 

Mr.  BaggaUay  and  Mr.  Schomberg  for  the  Plaintiff, 
OlivfT  Montagu,  claimed  the  residuary  personal  estate. 
They  cited  Rogers  v.  TTioma8(a);  Dowson  v.  Gas- 
koin  (b). 

Mr.  Selwyn  and  Mr.  Salmon  for  the  Earl  of  Sand- 
wich,  the  sole  next  of  kin,  argued  that,  in  this  case,  the 
word  "  money"  was  to  be  construed  strictly  in  its  correct 
and  limited  sense,  and  that  it  did  not  include  the  tes- 
tatrix's property  generally.  They  cited  Lowe  v.  Tho- 
mas (c);  Chapman  v.  Reynolds  {d);  Cowling  w.Cow^ 
ling  (c) ;  Gosden  v.  Dotterill  (/), 

Mr.  Southgate  and  Mr.  Earle  for  legatees. 

The  Master  of  the  Rolls. 

The  rule  of  construction  is,  that  the  word  "  money'* 
does  not  extend  beyond  what  is  literally  "  money,"  un- 
less the  context  requires  it;  and  that  the  burden  of 
proof  lies  on  those  who  contend  the  contrary  to  shew 
that  its  signi6cation  is  to  be  extended.  But  I  think 
there  are  circumstances  in  this  case  which  shew  that 
"  money"  includes  the  whole  of  the  property  of  the  tes- 
tatrix, and  the  cases  cited  confirm  that  view.  In  the 
first  place,  the  testatrix  professes  to  "  leave  everything  of 
which  she  dies  possessed  in  trust  for  the  following  pur- 
poses." That  is  an  express  desire,  on  her  part,  to  dispose 
of  the  whole  of  her  property  for  the  purposes  afterwards 
mentioned,  and  if  she  has  not  disposed  of  the  whole 

afterwards, 

(a)  2  Keen,  S.  (d)  28  Beov.  221. 

{0)  2  Keen,  14.  (e)  26  Beav.  449. 

(f )  6  De  G.,  M.  4-  G.  315.  (/)  1  Mj/L  df  K.  56. 
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afterwards^  it  was  clearly  by  inadvertence.    The  strong 

and  conclusive  thing  is  this^  which  is  well  put  by  Lord 

Justice  Turner  (a): — If  a  person  gives  the  whole  of  the 

The  Earl  of  residue  of  his  money  to  A.  JB,,  and  he  afterwards  gives 
Sandwich. 

specific  chattels^  it  is  clear  that  they  are  not  to  be  treated 

as  money,  and  therefore  the  word  "  money"  is  not  to  be 
treated  as  the  whole  of  the  residuary  estate.  But  if  a 
testator  bequeaths  specific  chattels  first,  and  the  residue 
of  his  money  afterwards,  it  is  the  converse.  If  Lady 
Sandwich  had  begun  by  leaving  1,000/.  to  Lord  Sand- 
wich, and  had  then  said,  "  all  the  rest  of  my  money  I 
leave  to  the  Plaintiff,"  and  had  then  gone  on  to  give  her 
diamond  wreath  and  her  jewellery,  it  would  be  a  strong 
proof  that  she  did  not  mean  these  articles  to  be  treated 
as  money;  but  so  far  from  that,  she  bequeaths  the 
legacies  and  diamonds  and  various  things  to  other  per- 
sons, and  afterwards  she  says,  ''should  any  money 
remain  after  paying  these  bequests"  (i.e.  the  specific 
legacies)  "  the  residue  of  money  (if  any)  I  leave  to 
my  grandson  Oliver  Montagu."  I  do  not  find  that  she 
afterwards  makes  any  specific  bequest. 

[Mr.  Selwyn.  There  is  the  cabinet.] 

Even  the  gift  of  the  cabinet,  at  that  place  in  the  will, 
cannot  control  the  eflPect  of  her  treating  all  the  previous 
specific  gifts  as  money. 

I  am  of  opinion  that  I  cannot,  after  the  testatrix  has 
treated  these  chattels  as  money,  and  after  she  has  given 
legacies  to  the  two  footmen,  control  the  general  effect  of 
the  will,  which  expresses  a  desire  of  disposing  of  every- 
thing she  had,  and  read  the  will  so  as  create  an  intestacy 
of  the  residue.  I  am  of  opinion  that  the  Plaintiff  is  the 
residuary  legatee,  and  that  he  takes  the  North-Western 
Railway  stock. 

(a)  5  Be  G.,  M.  ^  G.  317. 
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FOX  V.  SCARD. 

Dec.2\. 

rwiHIS  case  came  on  upon  general  demurrer  to  the  A  surgeoo  at 

^      Plaintirg  bill,  which  stated  as  follows :—  tJ^Ing^^  as- 

In  June,  1862,  the  Plaintiff,  a  surgeon  at  Weymouth,  '^^^^'^^  ^ 

agreed    to    take    the    Defendant,  a  surgeon,   as    his  ^ive  his  bond, 

assistant  at  a  salary.    The  bill  stated,  that  the  De-  II),uo  m»c&ce 

fendant,  at  the  same  time,  agreed  not  to  carry  on  the  **  ^' ,  ^^^^' 

^  ^  wards  he  dis- 

business  of  surgeon  at   Weymouth,   or  within   twelve  charged  the 

miles  thereof,  without  the  Plaintiff's  consent,  during  fw^^n**  ^l»o 
'  ^  .  thereupon 

the  Plaintiff's  life,  or  within  ten  years  after  his  decease,  commenced 
and  to  execute  a  bond  for  securing  the  due  performance  xhe  surceon 

of  the  agreement    This  was  not  in  writing.  then  filed  a 

bill  to  restrain 
him,  to  which 

The  Defendant  at  the  same  time  executed  a  bond  to  *?>«  Defendant 

demurred. 
the  Plaintiff,  in  the  penal  sum  of  1,000/.,  conditioned  The  Court 

not  to  practice  at  Weymouth,  &c.,  as  above  stated.  dlm"^^e?  ^"^ 

holdinff  that, 

The  Plaintiff,  in  July,   1863,  discharged  the  De-  ?g le p^^^^^ 

fendant  from  his  service,  and  the  Defendant  having  niary  penalty, 

continued  to  practice  on  his  own  account  at  Weymouth,  ^as  entitled  to 

the  Plaintiff  instituted  this  suit,  praying  an  injunction  *  remedy  in 

to  restrain  the  Defendant  from  practicing  at  Weymouth, 

&c. 

The  bill  offered  to  waive  the  penalties  of  the  bond. 

To  this  bill  the  Defendant  demurred  for  want  of 
equity. 

Mr.  John  Mee  Alatheu>,  in  support  of  the  demurrer, 
argued  that  this  was  a  case  for  an  action  at  law  on  the 

bond. 
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bond,  and  not  for  a  suit  in  equity,  and  that  the  parties 
had,  by  their  contract,  agreed  that  the  remedy  npon  the 
breach  of  the  bond  should  be  by  pecuniary  damages 
only. 

Mr.  Southgate  and  Mr.   Mortem,  for  the  Plaintiff, 
were  not  called  on. 


TAe  Mabteb  oftAe  Rolls. 

J  cannot  accede  to  the  Defendant's  view  of  this  case, 
for  I  take  the  principle  to  be  this : — ^Where  a  persoo 
enters  into  an  agreement  not  to  do  a  particular  act,  and 
gives  his  bond  to  another  to  secure  it,  the  latter  has  a 
right  at  law  and  equity,  and  can  obtain  relief  in  either, 
but  not  in  both.  Courts.  If  he  proceeds  at  law  on  the 
bond  and  recovers  damages,  and  afterwards  comes  into 
equity,  and  states  that  fact  in  his  bill,  a  demurrer  will 
lie,  because  he  has  chosen  the  jurisdiction  and  the 
remedy  he  will  have.  Accordingly  the  practice  has 
been^  to  adopt  the  rule  very  strictly  in  equity  (a). 

It  sometimes  happens  that  this  legal  right  is  in  doabt, 
and,  in  such  cases,  the  Court  used  formerly  to  direct  an 
action  to  try  the  right  This  is  now  prevented  by  Mr. 
Rolfs  Act,  which  compels  the  Court  to  determine  the 
legal  right.  But  the  practice  under  the  old  system  is  a 
good  illustration.  When  the  Court  gave  liberty  to  the 
PlaintiiF  to  try  his  right  in  an  action,  if  he  succeeded  and 
only  took  nominal  damages,  he  obtained  his  equitable 
relief;  but  if  he  sought  and  obtained  substantial  da- 
mages, the  Court,  when  he  came  back,  dismissed  bis  bill) 
saying,  "  you  have  already  had  your  remedy  at  law." 
But  the  Plaintiff  has  a  r^ht  to  say,  "  I  will  not  ba^e 

money 

(o)  Stmttr  T.  Ftrgvnom,  1  M^.  i  Gor.  286. 
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money  or  take  compensation  in  damnges,  but  I  will 
have  the  strict  performance  of  that  which  is  secured  to 
me  by  the  bond/'  which,  in  this  case,  is  in  the  nature 
of  a  covenant  by  the  Defendant  that  he  will  not  prac- 
tice at  Weymouth. 

The  bill  contains  a  paragraph  waiving  the  penalties  of 
the  bond,  but,  without  that,  if,  after  an  injunction  had 
been  granted  against  the  Defendant,  the  Plaintiff  should 
bring  an  action  for  damages,  the  Defendant  might  come 
here  and  have  the  injunction  dissolved. 

The  Defendant  has,  for  valuable  consideration,  entered 
into  an  engagement  not  to  practice  at  Weymouth^  which 
he  is  bound  to  perform,  and  if  the  facts  alleged  be  true, 
the  Plaintiff  is  entitled  to  relief  in  this  Court  The 
demurrer  must,  therefore,  be  overruled. 


Note. — See  Cole$  v.  S'wu,  1  Kay,  56 ;  French  v.  MacaUf  2  Drew, 
4-  W.  269;  Galsworthy  v.  Strutt,  17  L,  J.  (Exch.)  226;  Shackle  v. 
Baker,  14  Vet.  468;  Woodward  y.  Gylet,  2  Vem.  119,  and  Howard 
V.  Woodward,  V.  C.  Wood,  8  Nov.  1864. 
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CHAPLIN  i;.  YOUNG.    (No.  1.) 

TTPON  taking  the  accounts  directed  by  the  decree,  a 
^^      question  arose  as  to  the  principle  on  which  two 


1863. 
Dec.  9,  10. 

1864. 
Jan,  11. 

As  to  the 

duties  and  ob- 
ligations of 
inspectors  and   gentlemen,   named   Low  and   Clayton^   who   were  in- 

undOT^rcre-      spectors  under  a  creditors'  deed,  ought  to  be  charged, 
ditors'  deed.      The  question  arose  under  the  following  circumstances  :— 

Mr.  Murdo  Fotrng  was  the  originator  and  editor  of 
the  Sun  newspaper,  which,  in  its  inception,  was  a  very 
flourishing  and  lucrative  concern.  Prior  to  February, 
1848,  Mr.  M.  Young  became  largely  indebted  to 
Mr.  Harmer  (since  deceased),  and  to  secure  this  debt 
Mr.  Young  mortgaged  the  concern  (subject  to  a  prior 


Indepen- 
dently of  any 
question  of 
fraud  or  mis- 
conduct, the 
liability  of  in- 
spectors and 
managers 
under  a  cre- 
ditors' deed  is 


accouittingfor  mortgage)  to  Mr.  Harmer.      In  February,   1848,  Mr. 

all  moneys  re-  Harmer  entered  into  possession  of  the  concern  in  his 

them,  or  by  character  of  mortgagee.      He  caused  his  name  to  be 

?^  ih^*^^'  ^^  ^"'y  entered  as  the  publisher,  and  he  engaged  Mr.  Young 

If  they  have  to  conduct  and  edit  the  newspaper  under  him.    Besides 

man*4em1nt  ^^^^^  ^^^  mortgage  debts,   Mr.  Young  was  indebted 

and  control  of  to  Other  unsecured  creditors  to  an  amount  exceeding 

establishment,    16,000/. 

and  if  all  the 

subordinate 

managers, 

workmen  and 

servants  are 

appointed  by 

them  and  are 

removable  at  their  pleasure,  in  that  case  money  paid  to  their  cashier  or  to  any  ^pertoa 

in  the  establishment,  in  the  ordinary  course  of  business,  would  be  money  paid  for  their 

use,  for  which  they  would  be  accountable. 

But  if,  by  the  arrangement,  the  trader  be  continued  in  the  management  of  his  bofl- 
ness  and  cannot  be  removed  by  the  inspectors,  then  the  inspectors  would  only  be  liable 
for  the  moneys  actually  paid  to  them  or  to  their  agent.  Tne  trader  could  not  be  con- 
sidered their  agent,  and  they  would  not  be  liable  for  moneys  received  and  misapplied  by 
them. 

A  mortgagee  in  possession  of  a  business  is  accountable  not  only  for  what  he  btf 
received,  but  for  what  he  might  or  ought  to  have  received. 


In  this  state  of  things,  a  meeting  of  his  creditors  was 
held  in  May^  1848,  when  the  terms  of  the  future  manage- 
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ment  of  the  concern  was  agreed   upon,   and   it  was        1863. 
arranged  that  Messrs.  Low  and  Clayton  should  be  ap* 
pointed  inspectors  to  conduct  and  manage  the  concern. 

A  deed  was  accordingly  prepared  and  executed  to 
carry  this  arrangement  into  effect.  It  was  dated  the  31st 
of  July^  I8489  and  was  made  between  the  first  mort- 
gagees of  the  first  part,  Mr.  Harmer  (the  mortgagee  in 
possession)  of  the  second  part,  Mr.  Young  of  the  third 
part,  Mr.  Low  and  Mr.  Clayton  (who  were  described  as 
inspectors  for  the  purposes  thereinafter  mentioned)  of  the 
fourth  part,  and  the  scheduled  creditors  of  the  fifth  part. 
It  recited  that  1,976/.  was  due  to  the  first  mortgagees ; 
it  recited  the  mortgage  to  Mr.  Harmer^  under  which  he 
had,  on  the  6th  of  January  ^  1848,  taken  possession  of  the 
property  comprised  in  his  mortgage ;  it  then  recited  an 
agreement  between  Harmer  and  Young  of  the  21st  of 
February,  1848,  by  which  Young  was  to  be  the  printer, 
publisher  and  editor  of  the  paper  at  the  yearly  salary 
of  520/.  or  10/.  per  week,  and  that  he  was  so  to  continue 
for  one  year  at  least,  but  that  he  **  was  not  to  have  any 
control  over,  or  in  any  manner  interfere  with,  the  receipts 
or  expenditure  in  respect  of  the  newspaper ;"  it  recited 
that  Young  htid  so  acted  since  the  11th  of  February, 
1848,  and  that  Harmer  had  received  the  net  profits  of 
the  newspaper,  and  that  6,397/.  was  due  on  his  mort- 
gage, and  1,090/.  on  the  balance  of  receipts  and  pay- 
ments. The  deed  then  recited  that  Mr.  Young  was 
indebted  to  the  scheduled  creditors,  the  meeting  of 
the  creditors,  and  that  **  it  had  been  agreed  between 
the  parties  thereto,  that  until  the  mortgagees  should 
have  been  paid  **  the  said  newspaper  should  be  continued 
to  be  carried  on  by  Harmer'^  '*  with  the  same  conditions 
as  to  the  printing,  publishing  and  editing  thereof  by 
Young  and  as  to  salary"  as  were  named  in  the  agree- 
ment of  the  21st  of  February  last,  and  that  the  moneys 

to 
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1863.  ^  ^  received  by  him  sbould  be  applied  in  manner 
thereinafter  mentioned,  and  that  from  and  after  full 
payment  of  the  mortgages,  and  until  the  amount  due  to 
the  scheduled  creditors  should  have  been  repaid  Young 
*^  should  be  permitted  to  manage  and  conduct,  and  to 
edit,  print  and  publish  the  said  newspaper  under  the 
like  conditions  as  ^aforesaid,  and  under  the  inspection  of 
Low  and  Clayton^  under  and  subject  to  the  stipulatioDS 
thereinafter  contained,  and  that  after  such  payment 
the  newspaper  should  become  and  be  the  property  of 
Young*' 

The  operative  part  then  proceeded  to  provide  for 
three  distinct  cases:  first,  until  the  first  and  second 
mortgagees  had  been  paid  off,  until  which  event  Mr. 
Harmer  was  to  remain  in  possession  and  carry  on  the 
concern  as  he  had  been  up  to  that  time;  secondly, after 
the  first  mortgagees  and  Mr.  Harmer  had  been  paid 
off  (which  had  never  happened),  then  the  inspectors 
Messrs.  Low  and  Clayton  were  to  be  put  into  posses- 
sion and  to  manage  the  concern  for  the  benefit  of  the 
creditors ;  and  thirdly  (which  was  the  case  which  bad 
occurred),  in  case  Harmer  thought  fit  to  relinquish 
possession  before  he  had  been  paid  off,  and  to  allow  the 
inspectors  to  take  possession,  and  to  manage  the  con- 
cern as  if  he  had  been  paid  off.  In  the  first  event,  Mr. 
Harmer  was  to  reimburse  himself  a  sum  of  1,090/.  and 
interest  thereon,  and  to  retain  1,400Z.  per  annum  oat  of 
the  profits,  which  was  to  be  divided  in  certain  propor- 
tions between  him  and  the  first  mortgagees. 

The  indenture  then  witnessed  that  the  parties  of  the 
scheduled  creditors  did  ''give  and  grant  unto  Youing 
full,  free  and  absolute  liberty  and  licence,'*  after  fall 
payment  of  the  two  mortgages,  ''  to  carry  on,  conduct 
and  manage  all  and  every  his  affairs  and  concerns," 

subject 
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subject  to  the  approbation  and  control  of  Low  and 
Clayton,  and  thenceforth  until  the  whole  of  the  sche- 
duled debts  had  been  fully  paid  and  satisfied.  The 
deed  then  contained  a  covenant  by  the  parties  of  the 
scheduled  creditors  not  to  sue  or  molest  Young,  and  a 
covenant  by  Young  with  Low  and  Clayton  to  make  and 
deliver  to  them,  within  a  month,  an  exact  account  of 
his  debts  and  property;  and  further  that,  after  the  two 
mortgages  had  been  paid  off,  Young  ^'  would,  during  all 
the  period  aforesaid,  manage  and  transact  the  affairs 
and  business  of  and  relating  to  the  newspaper  for  the 
benefit  of"  his  scheduled  creditors, and  would  "observe, 
perform,  fulfil  and  execute,  from  time  to  time,  all  the 
advice,  instructions,  orders  and  directions  of  the  inspec- 
tors," and  which  they  "  were  thereby  authorized  and 
empowered,  from  time  to  time,  to  make  and  give  for  that 
purpose,  touching  the  conducting  of  the  newspaper  and 
the  trade  of  Young'*  Young  further  covenanted  that  he 
would  not  dispose  of  any  part  of  his  property,  that  he 
would  keep  proper  books  of  account  and  permit  the 
inspectors  to  examine  them,  and  that,  at  the  beginning 
of  every  week,  he  would  deliver  a  statement  of  the 
receipts  and  payments  of  the  previous  weeks,  and,  if 
necessary,  verify  it  by  a  statutory  declaration.  The 
deed  then  proceeded  to  provide  that,  after  payment  of 
the  two  mortgages,  the  inspectors,  and  also  Young  with 
their  approval,  might  ''appoint  persons  to  assist  Young 
in  the  management  of  the  newspaper,"  &c.,  and  "  to 
discharge  and  dismiss  any  person  or  persons,  other  than 
Young,  employed  or  to  be  employed  on  or  respecting 
the  newspaper,  and  as  well  for  the  inspectors  as  Young 
to  order,  direct  and  assent  to  all  and  every  or  any  such 
acts,  matters  and  things  whatsoever  relative  to  the 
matters  or  things  aforesaid,  as  the  inspectors,  in  their 
discretion,  or  the  said  Mr.  Young,  with  their  consent 
and  approval,  should  at  any  time  and  from  time  to  time 

think 
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think  fit  and  expedient:  provided,  nevertheless,  that 
this  present  provision  should  not,  in  any  manner,  extend 
to  authorize  the  dismission  of  the  Defendant  Mr.  Young^ 
nor  to  abridge  his  power  or  authority,  as  printer,  pub- 
lisher and  editor  of  the  newspaper,  over  all  persons  em- 
ployed under  him."  After  this.  Young  covenanted  to  pay 
all  moneys  which  he  should  receive  or  get  in  as  or  for 
the  produce  of  the  newspaper,  or  which  should  be  or 
become  payable  in  respect  thereof,  into  the  inspectors* 
bankers,  or  permit  them  to  receive  the  same,  *'  in  order 
that  such  moneys  might  be  applied,  as  occasion  might 
require,  in  and  towards  payment  of  such  stock  as  should 
be  purchased  for  carrying  on  the  said  trade  or  business, 
for  the  benefit  thereof,  and  all  other  incidental  expenses 
attending  the  said  business  or  other  purposes  therein 
mentioned/'  The  deed  then  provided, — first,  that  the 
inspectors  should,  out  of  the  moneys,  pay  the  expenses 
of  the  deed;  secondly,  the  expenses  of  carrying  on  the 
concern ;  and  thirdly,  to  pay  Mr.  Young  lOL  per  week, 
and  then  pay  the  schedule  creditors  rateably. 


Harmer  covenanted  with  the  inspectors,  that  he  would 
yearly  pay  them  all  the  net  gains  and  profits  which  he 
should  receive  beyond  the  above  1,090Z.  and  the  annual 
sum  of  1,400/.,  or  that  he  would  suffer  the  inspectors  to 
manage  and  conduct  the  said  newspaper  for  and  on 
behalf  of  him,  in  which  case,  Harmer  was  not  to  be 
answerable  for  the  acts  of  the  inspectors,  and  that  the 
inspectors  should,  out  of  the  profits,  in  the  first  place, 
p»y  over  to  the  first  mortgagees  and  Harmer  1,400/.  a 
year,  to  be  divided  as  therein  mentioned.  It  then  pro- 
vided, that  Harmer  might  carry  on  and  conduct  the 
newspaper  as  mortgagee  in  possession,  or,  at  or  for  any 
time,  permit  the  same  to  be  carried  on  by  the  inspectors. 
The  deed   contained   a  proviso  for  reducing   Young^s 
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salary  proportionably  if  the  newspaper  should  not  pro-        1863. 
duce  sufficient  profit  to  pay  the  sum  of  1,400/.  a  year. 

After  the  execution  of  this  deed  the  concern  was 
carried  on  until  October ,  1848,  by  Marnier^  when  he 
retired  from  the  management  and  possession  of  the  con- 
cern, and  it  was  then  continued  by  Young  under  the  in- 
spectorship of  Low  and  Clayton, 

Harmer  died  in  1853.  This  suit  was  instituted  in 
March^  1862,  by  his  executor,  against  Young ^  Low^ 
Clayton  and  others,  for  an  account  of  what  Low  and 
Clayton  had  received,  ''  or  which,  without  their  wilful 
neglect  or  default,  might  have  been  received  by  them, 
and  of  all  payments  properly  made,  and  for  an  account 
of  the  receipts  by  Young^  and  that  Low  and  Clayton 
might  make  good  what  should  be  found  due  upon 
taking  these  accounts.**  It  prayed  also  an  injunction 
and  receiver  against  Young  and  the  sale  of  the  copyright 
and  goodwill  of  the  paper. 

A  decree  was  made  by  the  Lord  Chancellor  in  July, 
1862,  by  which  an  account  was  directed  to  be  taken  of 
all  moneys  received  by  Low  and  Clayton,  **  or  by  any 
person  by  their  or  either  of  their  order,  or  for  their  or 
either  of  their  use,  for  or  in  respect  of  the  Sun  news- 
paper, under  the  provisions  of  the  indenture  of  the  31st 
of  July,  1848,  and  of  the  application  of  such  moneys,  if 
any,  under  the  provisions  of  the  said  indenture." 

In  taking  these  accounts,  it  appeared  that  Young 
had,  during  his  management,  received  in  the  whole 
164,746/.  5s.  2d.,  and  that  he  had  paid  into  the  account 
of  the  inspectors  at  their  bankers  the  sum  of  158,206/., 
and  the  Plaintiff  sought  to  charge  the  inspectors  with 
the  difference  (6,540/.),  on  the  ground  that  it  had  been 
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Chaplin 

V. 

YUUNQ. 


received  by  Young  as  their  agent,  "  by  their  order  or  for 
their  use/'     The  matter  was  adjourned  into  Court. 

The  Attorney- General  (Sir  R.  Palmer)  and  Mr. 
O.  L.  Russell  for  the  Plaintiff,  and  Mr.  Selwyn  and 
Mr.  Cecil  Russell  for  the  general  creditors. 

Sir  Hugh  Cairns^  Mr.  Baggallay  and  Mr.  W,  Morris 
for  Clayton  and  the  executors  of  Low. 


'4} 


1864, 
Jen,  {]. 


i 


The  Master  of  the  Rolls. 

This  was  a  summons  adjourned  from  Chambers  to 
determine  on  what  principle  Messrs.  Low  and  Clayton 
are  to  be  charged  in  account  with  the  Plaintiff. 

The  suit  was  instituted  in  order  to  obtain  from  the 
Defendants,  Messrs.  Low  and  ClaytoUy  an  account  of 
the  moneys  produced  by  carrying  on  the  Sun  news- 
paper subsequent  to  the  31st  of  July,  1848.  On  the 
6tb  of  July,  1862,  a  decree  was  made  for  taking  the 
accounts,  and  the  question  is,  whether  Messrs.  Low  and 
Clayton  are  to  be  charged  with  all  sums  received  by 
Mr.  Murdo  Voting  subsequently  to  the  31st  July,  1848. 
The  determination  of  that  question,  in  my  opinion, 
depends  on  the  construction  of  this  deed  of  the  31st  of 
July,  1848. 

Before  examining  the  contents  of  the  deed  itself,  it  is 
material  to  consider  what,  independently  of  the  clauses 
and  covenants  contained  in  it,  are  the  duties  and  obli- 
gations imposed  upon  persons  who  are  appointed  in- 
spectors and  managers  and  conductors  of  a  concern  to 
be  carried  on  for  the  benefit  of  creditors.  Independently 
of  any  question  of  fraud  or  misconduct,  it  is,  I  think, 

clear. 
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clear,  that  their  liability  is  confined  to  accounting  for  all  1864. 
moneys  received  by  them,  or  by  their  order  or  for  their 
use.  To  what  limits  this  would  extend  would^  I  appre- 
hend, depend  on  the  cii^cumstances  of  the  case.  If  they 
were  to  have  the  exclusive  management  and  control 
of  the  whole  establishment,  if  all  the  sarbordinate 
managers,  workmen  and  servants  were  appointed  by 
them,  and  were  removable  at  their  pleasure,  then,  I 
think,  that  money  paid  to  their  cashier,  or  to  any  person 
in  the  establishment,  in  the  ordinary  course  of  the  busi^ 
ness,  would  be  money  paid  for  their  use,  for  which  they 
would  be  accountable. 

If,  on  the  other  hand,  the  original  debtor,  whose 
business  it  had  been  at  the  time  when  the  inspectors 
were  appointed,  was,  by  arrangement  between  tiie 
creditors,  the  inspectors  and  himself,  to  be  continued  to 
manage  the  business,  and  if  he  could  not  be  removed  by 
the  inspectors  without  some  new  arrangement,  then,  I 
think,  the  inspectors  would  only  be  liable  for  the 
moneys  actually  paid  to  them  or  to  some  agent  of  theirs 
(assuming  always  that  there  was  no  misconduct  on 
their  part) : — that  the  original  debtor,  who  so  continued 
to  act  in  the  management  of  the  business,  would  not  be 
their  agent,  and  that  they  would  not  be  liable  for 
moneys  received  and  misapplied  by  him.  In  all  cases 
it  must,  I  think,  depend  on  the  contract  by  which  the 
inspectors  were  appointed. 

In  the  case  of  a  mortgagee  of  the  business,  if  he  enter 
into  possession,  he  becomes  the  owner  of  the  business, 
and  he  stands  exactly,  as  regards  his  powers,  in  the 
place  of  the  mortgagor,  and,  accordingly,  he  is  ac- 
countable to  the  owner  of  the  equity  of  redemption  for 
everything  which  he  either  has  received  or  might  have 
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1864.       received,  or  ought  to  have  received,  while  be  coDtiooed 
in  such  possession. 

If  the  inspectors  undertake  to  carry  on  the  baslDess 
as  owners,  then  they  are  accountable  in  like  manDer, 
but  if  they  are  merely  to  overlook  the  arrangement  and 
to  see  that  the  former  owner  carries  on  the  bosinen 
properly,  if  they  have  no  power  to  dismiss  him,  or  the 
persons  under  him,  then,  in  the  absence  of  calpable 
negligence,  be  is  not  their  agent,  and  their  duties  are 
confined  to  seeing  how  he  conducts  the  business,  to 
inspecting  the  accounts  regularly,  to  requiring  the 
moneys  received  to  be  paid  to  them  or  to  their  order, 
and  in  seeing  that  the  moneys  so  paid  to  them  are 
properly  applied. 

In  this  case  it  may  be  stated  that  158,206/.  was  paid 
into  the  bank  to  the  account  of  Messrs.  Low  and  Clagton. 
With  this  sum,  therefore,  they  are  properly  charged,  or 
they  must  discharge  themselves  of  it,  by  shewing  the 
proper  application  of  it  and  of  every  part  of  it.  In 
addition  to  this,  it  appears,  that  during  the  time  that 
they  were  the  inspectors,  6,540Z.  was  paid  to  Mr. 
Young,  but  was  not  paid  over  to  the  inspectors,  Messrs. 
Low  and  Clayton,  and  the  question  is,  whether  they  are 
liable  for  this  amount,  and  whether  the  payment  of  this 
sum  to  Mr.  Young  was  a  '^ payment"  to  their  ''order  or 
for  their  use,''  in  other  words,  whether,  under  the  deed 
of  the  81st  of  July,  1848,  Mr.  Young  was  their  agent 
for  the  receipt  of  this  money. 

Having  made  these  preliminary  observations,  I  pro- 
ceed to  examine  the  provisions  of  the  deed  itself.  [His 
Honor  stated  the  effect  of  it.    See  ante,  p.  331.] 

I  think  the  effect  and  construction  of  this  deed  by  no 
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means  ambiguous.  I  am  of  opinion,  in  the  first  place,  1864. 
that  under  it  and  so  long  as  it  remained  in  force,  no 
person  could  remove  Mr.  Young  from  the  management 
or  conduct  of  the  newspaper.  The  recital  to  that  effect, 
which  I  have  read,  and  which  immediately  precedes  the 
operative  part,  shews,  that  as  long  as  the  mortgagees 
were  unpaid,  the  creditors  were  not  intended  to  have 
that  power.  This  is  followed  by  a  distinct  covenant,  to 
the  effect  that  he  is  to  be  allowed  to  carry  on  all  and 
every  his  affairs  and  concerns,  subject  to  the  appro- 
bation and  control  of  Low  and  ClaytoUy  and  this  is 
followed  by  a  distinct  proviso,  that  they  shall  not  be  at 
liberty  to  remove  him. 

It  is  true,  that  this  covenant  and  this  proviso  are  not 
repeated  over  again,  upon  the  occasion  of  the  inspectors 
being  put  into  possession  before  the  mortgagees  are 
paid  off;  but  such  repetition  was,  in  my  opinion,  un- 
necessary. AU  the  provisions  and  covenants,  both  on 
the  part  of  Young  and  on  the  part  of  the  inspectors  and 
the  scheduled  creditors,  apply,  in  my  opinion,  equally 
to  this  case  as  to  the  possession  of  the  inspectors  after 
the  mortgagees  were  paid  off.  If  they  did  not,  this  in- 
congruity would  arise: — The  covenant  by  Young  to 
keep  the  accounts,  the  covenant  to  shew  them  to  the 
inspectors  weekly,  the  covenant  to  pay  the  money  into 
the  bank  to  their  account,  and  so  on  to  the  end  of  the 
covenants,  would  none  of  them  apply,  for  they  are  not, 
nor  is  any  one  of  them,  repeated  over  again  in  the  deed 
as  applicable  to  this  third  state  of  things.  But  if  they, 
are  to  be  implied,  as  having  relation  to  this  third  state  of 
things,  which,  in  my  opinion,  they  myst  be,  according 
to  the  true  construction  of  the  deed,  then  upon  what 
principle  of  construction  could  the  Court  apply  ail  these 
covenants  to  the  case  of  the  inspectors  being  in  pos- 
session by  the  relinquishment  of  Harmer,  and  stop; 
z  2  short 
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1864.  short  of  the  proviso,  which  says,  they  are  not  to  exclude 
or  dismiss  Young.  If  the  previous  clauses  and  cove- 
nants, which  apply  to  the  possession  of  the  inspectors 
after  payment  off  of  the  mortgagees,  do  not  apply  to 
their  possession  by  the  relinquishment  of  Harmer,  it 
would  not  be  possible  for  the  inspectors  to  manage  the 
business,  or,  in  any  respect,  to  perform  the  duties  which 
they  undertook  to  perform.  And  if  all  the  clauses  and 
covenants  do  so  apply,  no  construction  could  be  more 
arbitrary  or  less  unwarranted  by  authority,  than  to  take 
one  clause  and  hold  that  this  clause  alone  did  not 
apply  to  the  third  state  of  things.  Nay  more,  I  think 
that  the  whole  scope  of  this  deed  phews,  that  Harmer 
himself  could  not  have  dismissed  Young  from  the  man- 
agement, and  that  this  is  shewn  to  have  been  the  view 
of  the  parties  to  the  deed  themselves,  by  the  introduction 
of  the  proviso  at  the  end  of  it,  which  I  have  read,  to  the 
effect  that  Harmer  should  not  be  bound  to  employ 
Young  as  editor,  in  the  event  of  the  profits  not 
amounting  to  1,400/.  per  annum. 

I  think,  however,  no  fair  analogy  can  be  drawn  between 
the  position  of  Harmer  and  that  of  the  inspectors.  Har- 
mer was  mortgagee  in  possession  before  the  deed  was 
executed,  and  he  must  have  acted  in  that  character,  in 
which  case,  of  course,  the  defaults  of  his  servants  fall  on 
him.  But  he  could  not,  by  merely  transferring  pos- 
session to  Low  and  daytoUf  put  them  in  the  same  posi- 
tion as  he  was  in,  or  thereby  invest  them  with  the 
character  of  mortgagees  in  possession ;  unless,  indeed, 
by  express  contract  they  have  agreed  to  be  so  bound. 
Accordingly,  the«deed  provides  in  what  character  and 
with  what  powers  and  obligations  they  were  to  be  in 
possession,  and  it  regulates  the  mode  and  extent  of 
their  possession ;  and,  in  my  opinion,  these  provisions 
apply  equally  to  them,  whether  they  are  put  into  pos- 
session 
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session  by  Harmtr  under  this  clause  in  the  deed,  or  1864. 
whether  under  the  authority  given  to  them  after  the 
prior  mortgagees  are  paid  off  under  the  prior  clause. 
If  I  am  right  in  this  view  of  the  case,  it  puts  an  end,  in 
my  opinion,  to  the  question  before  me.  No  Court  of 
Equity  could  hold,  that,  in  the  absence  of  express  con- 
tract, a  man  was  liable  for  the  acts  of  another,  as  his 
agent,  whom  he  had  not  appointed,  and  whom  he  had 
no  power  to  remove. 

I  do  not  doubt,  that  a  man  might,  for  a  sufficient 
consideration,  bind  himself  by  covenant  to  appoint 
another  person  to  be  his  agent,  to  receive  for  him 
moneys  payable  to  him  only  in  his  character  of  a 
trustee,  and  at  the  same  time  agree  with  his  cestuis  que 
trust,  that  his  agent  should  not  be  removed,  whatever 
might  be  his  misconduct,  and  also  that,  notwithstanding 
this,  he,  the  trustee,  would  account  for  and  be  liable  to 
make  good  to  his  cestuis  que  trust  all  the  moneys  re- 
ceived and  misapplied  by  his  agent.  But  so  strange 
and  singular  a  provision  must  be  clearly  expressed,  and 
the  Court  would  not  lightly  create  the  relation  of  prin- 
cipal and  agent  between  two  persons  in  such  a  state  of 
circumstances,  which  would  lead  to  so  monstrous  a 
result.  But  in  this  case,  in  my  opinion,  the  relation  or 
character  of  principal  and  agent  between  the  inspectors 
and  Young  is  excluded  by  the  provisions  of  this  deed, 
even  independently  of  the  proviso  which  prevents  them 
from  removing  him. 

The  gentleman  who  framed  this  bill,  in  my  opinion, 
took  the  correct  view  of  this  case,  and  felt  that  the  only 
way  in  which  the  inspectors  could  be  charged  with  such 
sums  would  be,  not  by  making  Young  their  agent  for 
the  receipt  of  all  moneys  paid  in  the  course  of  business, 
but  by  obtaining  a  decree  for  taking  an  account  against 

the 
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1864.  the  inspectors  with  wilful  default  And^  accordingly, 
the  bill,  by  the  prayer,  sought  to  have  the  accoant 
taken  against  them,  upon  the  principle  of  their  being  in 
rN^^V)  possession  of  the  business  on  exactly  the  sanae  footing 
as  Harmer  was  in  possession  of  it  prior  to  the  execution 
of  the  deed  of  July ^  1848;  and,  accordingly,  it  prayed, 
that  an  account  might  be  taken  against  them  of  all 
moneys  which,  but  for  their  wilful  default,  they  might 
have  received.  But  this  part  of  the  relief  sought  by  tbe 
prayer  was,  in  my  opinion,  very  properly  excluded  by 
the  terms  of  the  decree,  and  virtually  the  exclusion  of 
this  portion  of  the  prayer  from  the  decree  has  decided 
the  question  before  me  upon  this  summons  against  the 
Plaintiif.  If  Messrs.  Low  and  Clayton  were  not  to  be 
treated  as  mortgagees  in  possession,  they  could  only  be 
charged  with  Young's  receipts,  on  the  principle  that  the 
deed  had  made  him  their  agent  for  this  purpose.  To 
effect  this  object,  express  words  in  the  deed  were  neces- 
sary; mere  silence  would  not  make  him  their  agent 
Not  only  are  there  no  such  words,  but  the  words  which 
are  to  be  found  in  the  deed  exclude  the  possibility  of 
his  being  so  treated. 

I  am,  therefore,  of  opinion,  that  Messrs.  Low  and 
Clayton  are  not  to  be  charged  with  the  6,540/.  received 
by  Younfff  and  not  paid  over  by  him  to  them. 

But  though  I  hold  that  the  deed  did  not  constitute 
Young  the  agent  of  the  inspectors,  it  does  not,  therefore, 
follow  that  they  may  not  have  constituted  him  their 
agent  by  acts  of  their  own,  to  account  to  them  in  matters 
relating  to  their  trust,  and  it  is  necessary  that  I  should 
explain  the  distinction,  because  I  observe,  from  various 
parts  of  the  case,  and,  indeed,  even  from  some  parts  of 
the  argument  before  me,  that  the  parties  themselres 
seem  to  have  supposed,  that  if  Young  was  the  agent  of 

the 
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the  inspectors  id  any  one  transaction  relating  to  this  1864. 
matter,  be  must  have  been  tbeir  agent  for  all^  wbich  is, 
in  my  opinion^  a  great  mistake.  The  distinction  I  refer 
to,  and  wbicb  I  desire  to  point  out,  occurs  in  the 
various  circumstances  of  this  case.  As  soon  as  the 
money  was  paid  into  the  bank  to  the  joint  account  of 
Low  and  Clayton,  they  were  bound  to  see  to  the  right 
application  of  it,  and,  accordingly,  when  they  gave  100/* 
of  that  money  to  Young,  to  be  applied  by  him  for  the 
benefit  of  the  concern,  they  constituted  Young  their 
agent  so  far  as  that  lOOZ.  extended,  and  no  further. 
If  Yowy  misapplied  that  money,  the  inspectors  are 
liable  to  make  it  good,  exactly  in  the  same  manner  as 
they  would  have  been  if  they  had  employed  any 
stranger  for  a  similar  purpose,  and  given  him  the 
money  to  make  the  necessary  payments ;  for  the  money 
so  entrusted  to  him,  and  so  misapplied  by  him,  they  are 
liable.  But  this  only  applies  to  the  money  paid  to 
them  or  to  their  order,  and  this  6,540/.  was  not  so 
payable,  and  was  not  money  payable  to  the  inspectors 
personally,  or  for  which  they,  or,  through  them,  their 
agent,  could  alone  give  a  good  discharge.  On  the  con- 
trary, the  whole  scope  of  the  deed  and  the  direct  pro- 
visions shew,  that  the  payments  were  to  be  made  to 
and  received  by  Young,  who  was  to  account  for  these 
sums  to  the  inspectors.  If,  wholly  independent  of  the 
deed,  a  sum  of  money  had  been  paid  to  the  inspectors, 
and  the  man  who  had  to  pay  it  had  applied  to  them 
and  asked  them  to  whom  it  was  to  be  paid,  and  they 
had  answered,  that  it  might  be  paid  to  Young^  or  to 
any  other  person,  then  Young,  or  that  other  person 
mentioned  by  them,  would  have  been  the  agent  of  the 
inspectors.  But  that  is  wholly  on  the  ground,  that  they 
were  the  proper  persons  to  receive  it,  and  that  they  alone 
could  give  a  proper  discharge  for  the  money.  But  this 
was  not  so  as  regards  the  6,540/.,  Young,  1  repeat,  was 

the 
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1864.       ^be  proper  person  to  receive  it^  and  give  receipts  for  the 
money  so  paid. 

The  accounts  and  letters  seem  to  have  been  given  in 
evidence  with  this  view : — For  the  purpose  of  making 
out  that  the  inspectors  ought  to  have  received  the 
money  themselves;  but,  in  my  opinion,  they  fail  io 
shewing  that  any  money  ought  properly  to  have  been 
paid  by  the  customers  of  the  concern  to  the  inspectors, 
in  the  first  instance ;  and,  secondly,  if  it  had  been  so, 
the  evidence  fails  to  shew  the  inspectors  gave  any  au- 
thority to  Young  to  receive  the  money,  without  which 
authority  he  could  not  have  got  it. 

Accordingly,  as  neither  under  the  deed,  nor  as  agent 
apart  from  the  deed,  was  Young  the  agent  of  the 
inspectors  to  receive  any  money,  this  sum  of  6,640/. 
must  be  disallowed  as  a  charge  against  the  inspectors. 
But,  on  the  other  hand,  the  inspectors  are  bound  to 
discharge  themselves  of  the  158,206/.  paid  to  their 
account  in  the  bank ;  they  must  account  for  the  whole 
of  that  amount.  And  as  to  all  sums  which  they  have 
paid  to  Young,  or  to  any  other  person,  they  have  made 
him  and  them  their  agents  for  the  purpose  specified, 
and  if  he  or  they  have  misapplied  the  moneys  entrusted 
to  them,  or  any  part  thereof,  the  inspectors  are  liable  to 
make  good  such  amount 

Note. — ^Tbere  was  an  appeal,  but  the  matter  was  compromiied. 
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FOXWELL  V.  GREATOREX. 
FOXWELL  V.  TURNER. 

JcM.  13,  14. 

rriHIS  suit  was  instituted  by  a  purchaser  against  the  A  yendor  re- 

•*"      yendor,  for  the  specific  performance  of  a  contract  J^cific  per-  ^ 

for  the  sale  of  a  freehold  messuage,  &c.,  in  Hinckley,  fonnance.  He 

The   Defendant   Oreatorex  (the  vendor)  resisted  the  rupt,  and  his 

claim,  and  during  the  progress  of  the  suit  he  became  ^Jlg^co*^**^" 

bankrupt.     After  this,  the  suit  was  continued  against  tioued  the  re- 

Turner^  his  assignee,  who  continued  to  resist  the  per-  ft^iej^at  the 

formance  of  the  contract.    The  case  now  came  on  for  hearing:— 

bearing,  when  the  Court  held  that  the  Plaintiff  was  assignee  must 

entitled  to  a  decree,  and  the  only  question  was  as  to  I!S  ^^®  ?***r ' 
'  ^  ^  tiff  s  costs  of 

the  costs.  suit  incurred 

subsequent  to 
the  bank- 
Mr.  Selwyn  and  Mr.  Blackmore  for  the  Plaintiff.         ruptcy. 

Mr.  Prendergast  for  the  Assignee. 


The  Mastbr  of  the  Rolls. 

I  think  the  assignee  wrong  from  the  beginning  in 
resisting  the  performance  of  this  contract.  He  ought  to 
have  made  proper  inquiries  as  to  the  merits  of  the  case^ 
and  acted  accordingly.  I  cannot  make  him  pay  the 
costs  previous  to  the  bankruptcy,  but  he  must  pay 
those  incurred  by  the  Plaintiff  subsequently.  I  must 
make  the  common  decree  for  specific  performance. 
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Jan,  25. 


Re  FARINGTON. 


A  dient  ob-        A     CLIENT  owed  his  solicitor  a  bill  of  costs.    The 

tftined  an  order    /\  ,...,.  , 

of  course  to  solicitor  issued  a  wnt  to  recover  the  acDoant, 

tax,  after  ao-     bu(.  before  he  had  served  it,  the  client  obtained  the 

tion  brought, 

but  before  no-   common  order  to  tax  as  before  action  brought  {a),  and 

theordwrdM     "°^®^  which   the  costs   of  the  action   were  not  pro- 
not  provide  for  yided  for. 
the  costs  of  the 
action: — Eeld^ 

that  this  was         Mr.  Marten  moved  to  discharge  the  order  for  irregu- 

not  irregular,     .     .  " 

and  a  motion     larity. 

to  discharge  it 

was  refused 

with  costa.  Mr.  Swanston,  contrd. 

The  Taxing 
Masters  do 
not  act  under 

the  40th  Con-        The  MASTER  of  the  Rolls. 
solidated 

Order,  r.  9,  in       Xhjg  ^^s  a  motion  to  discharge  an  order  for  taxation 

relation  to  the  .  ® 

unnecessary      for    irregularity,    under   very   peculiar    circumstaDces. 

pl^hi«*&c  '^®  common  order  to  tax  was  obtained  by  the  client 

unless  directed  on  the   10th   of  December,  and   it  appears  that  the 

referent.  ^'^   solicitor  had  sued  out  a  writ  for  the  amount  of  his  bill 

of  costs  on  the  7th  of  December.     I  am  of  opinion,  on 

the  evidence,  that  the  client  knew  nothing  of  the  writ 

when  he  obtained  the  order  on  the  10th  of  December, 

It  is  therefore  impossible  to  hold  that  this  proceeding 

was  irregular. 

A  client  owes  a  bill  of  costs  to  his  solicitor,  and 
obtains  a  common  order  to  tax  it.     How  can  that  be 

irregular 

(o)  See  the  distinction  between      pp.  828|  811  (3rd  edit) 
these  orders,  Seton  on  Decreti, 
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irregular  because  an  action  baa  been  commenced  against        1864. 

him  by  the  solicitor,  of  which  he  knows  nothing  ?     A       ^■^'^^■^ 

solicitor  might  issue  a  writ  against  his  client  and  keep    ^j^tuMaron, 

it  in  his  pocket  for  a  twelvemonth,  renewing  it  from 

time  to  time.   How  can  his  client  know  of  the  existence 

of  the  action,  unless  he  is  served  with  the  writ  ?    Here 

the  client  served  the  order  for  taxation,  and  was  served 

with  the  writ  on  the  following  day.     I  am  of  opinion, 

that  the  Respondent  was  guilty  of  no  irregularity,  and 

that  the  motion  of  Mr.  Farington  must  fail. 

There  is  this  also  to  be  said,  that  the  action  was  use- 
less, the  solicitor  knew  that  an  order  was  about  to  be 
obtained,  the  result  of  which  would  be  equivalent  to  a 
judgment  on  which  he  could  enforce  payment  of  his  bill 
when  taxed.  Both  parties  appear  very  hostile,  but  it  is 
impossible  for  me  to  discharge  this  order  for  irregularity. 
The  result  is,  that  the  motion  must  be  refused,  and 
with  costs;  but  the  solicitor  ought  to  be  allowed  the 
costs  of  the  writ,  and  I  shall  direct  the  Taxing  Master 
to  allow  them  accordingly. 

There  is  also  this  to  be  said : — Some  of  the  affidavits 
are  very  diffuse,  and  I  understand  the  Taxing  Masters 
do  not  act  upon  the  terms  of  the  General  Order  (a), 
unless  they  are  directed  to  ''  look  into  such  pleading, 
petition  or  affidavit,  &c.,"  in  the  terms  of  the  general 
order, — I  shall  therefore  give  the  necessary  direction, 
in  the  terms  of  the  general  order. 

(a)  40  Contol,  Ord.  t,  9. 
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1864. 


rriHE  testator's  will^  dated  in  April,  1835^  contained 
the  roUowing:  residuary  devise : — ''  Also  I  nominate 


EDWARDES  v.  JONES. 

Feb.  11,  12. 

A  devise  to 

Tt.?^";  -^      thefoUowingresiduary, 

porting  a  joint  and  appoint  my  wife  Sarah  and  my  son  Daniel  to  be 

notchuiged  joint  executors  of  this  my  last  will  and  testament;  unto 

into  a  tenancy  them  I  give  the  rest,  residue  of  all  my  real  and  personal 

in  common  by  .  *>  * 

a  subsequent     estate,  of  what  kind  and  nature  soever  they  be ;  but  if 

fh  *<^^tat  "  f  ™y  ^^^  Daniel  shall  happen  to  die  without  issue  living, 

one  of  them      my  will  is,  that  all  his  estate,  both  real  and  personal,  is 

contbffe?cy*^°  to  be  divided  between  all  my  children  in  equal  shares. 

A  testator     If  my  ^ife  Sarah  will  intermarry  she  is  to  enjoy  none 
devised  his  real      -  ,     „ 

estate  to  his      of  my  property, 
wife  and  his 
son  Daniel, 
and  he  then 
proceeded 
thus:  "if  my 
son  Daniel 
shall  happen 
to  die  witnout 
issue  living, 
my  will  is, 
that  all  his 
estate  is  to  be 
divided  be- 
tween all  my 

equafshares-"  parties  in  the  real  estate  of  the  testator,  and  for  a  par- 

and"ifmy        tition. 
wife  will  inter- 
marry she  is  to 
enjoy  none  of 
my  property :" 
-^HeU,  first, 
that  the  wife 
and  Daniel 
took  as  joint 
tenants.    Se- 
condly, the 

wife  having  died  in  the  life  of  the  testator  and  Daniel  having  survived  the  testator, 
and  died  a  bachelor,  that  the  whole  estate  was  divisible  between  the  testator's  children, 
and  that  Danteft  representatives  took  his  share  of  it. 


The  testator  survived  his  wife,  and  died  in  Atigiutf 
1836,  leaving  his  son  Daniel  and  four  daughters,  his 
only  children,  surviving. 

Daniel  died  a  bachelor  in  1851,  having  devised  his 
real  and  personal  estate  to  his  sister  JUary  Ann. 

The  bill  sought  a  declaration  of  the  rights  of  the 


Mr.  Selwyn  and  Mr.  Everett  for  the  Plaintiff,  and 

Mr.  Rudge,  Mr.  BaggaUay,  Mr.  Chitty,  Mr.  Wood- 
house,  Mr.  Hobhouse,  Mr.  WaUer,  for  the  Defendants. 

On 
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Od  the  one  side  it  was  argued,  that  the  word  'Miving"  1864. 
referred  to  the  immediately  preceding  antecedent,  viz. 
the  death  of  Daniel ;  Hodgson  v.  Smitkson  (a) ;  and 
not  to  the  death  of  the  testator.  That  therefore  there 
was  a  devise  to  the  wife  and  Daniel  as  joint  tenants  in 
fee,  with  an  executory  devise  to  the  testator's  children, 
and  not  an  estate  tail  in  Daniel ;  Porter  v.  Braddley  (6). 
That  the  whole  estate  survived  to  Daniel^  and  on  his 
death  passed  to  the  testator's  daughters. 

On  the  other  side  it  was  ai^ued,  that  this  was  a 
tenancy  in  common.  That  the  independent  and  separate 
interest  o{  Daniel  which  was  given  over,  and  the  clause 
of  forfeiture  as  to  the  widow,  were  inconsistent  with  the 
unity  required  for  a  joint-tenancy  (c), 

Mr.  Everett,  in  reply,  cited  Barker  v.  Giles  (d). 


The  Master  of  the  Rolls. 

On  examining  this  will  carefully,  I  am  of  opinion  Feb,  12. 
that  this  is  a  joint  tenancy,  and  that  this  is  the  only 
proper  mode  of  construing  it.  The  testator  gives  the 
residue  of  all  his  real  and  personal  estate  to  his  wife 
and  his  son  Daniel.  If  you  stop  there,  it  is  a  mere 
joint  tenancy.  But  it  was  suggested  in  argument,  that 
if  a  testator  makes  a  devise  to.  two,  in  words  which 
import  a  joint  tenancy,  but  afterwards  goes  on  to  say, 
that  their  interests  are  separate  and  distinct,  this  would 
make  it  a  tenancy  in  common.     I  do  not,  however, 

think 

(a)  21  Bern.  354.  (c)  2    Cruite,  Dig.  Tii.  nii. 

(6)  3  Dum.  i  East,  143.  c.  2. 

(d)  2  Peere  Wmt,  280. 
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1864. 


tbink  that  the  subsequent  words  here  used  amount  to 
this.  The  testator  goes  on  to  say,  ''but  if  my  son 
Daniel  shall  happen  to  die  without  issue  living,  my  will 
is,  that  all  his  estate,  both  real  and  personal,  is  to  be 
divided  between  all  my  children  in  equal  shares."  If  I 
were  to  read  the  words  ''all  his  estate"  as  "all  his 
share/'  that  would  make  a  severance,  but  I  do  not 
tbink  I  can  so  read  it.  The  words  "all  his  estate" 
mean  "  all  his  interest/'  and  I  know  of  no  reason  or  rale 
of  law  which  prevents  an  estate  being  given  to  two 
persons  in  joint  tenancy  in  fee,  with  a  direction,  that  if 
one  should  survive  the  other,  all  his  estate  should  go 
over  on  the  happening  of  a  particular  event  And  if 
that  be  the  real  meaning  of  this  passage,  as  I  think  it 
is,  I  see  no  reason  why  his  interest  should  not  go  over. 
If  this  be  a  joint  tenancy,  then  on  the  death  of  the  son 
in  the  life  of  his  mother  he  would  have  no  estate  or 
interest  to  go  over,  but  if  he  survived  her,  he  would 
have  the  entirety  of  the  estate  in  fee,  and  if  he  died 
without  issue  living,  it  would  go  over  in  the  manner 
specified. 


It  was  pointed  out  that  the  wife  might  be  the  sur- 
vivor, and  that  then  she  would  have  the  whole  property 
in  fee  simple;  but  the  testator  might  have  intended  that 
she  should  have  the  disposal  of  it  amongst  her  children, 
or  amongst  such  persons  as  she  might  think  fit.  The 
same  objection  would  apply  to  her  share  if  they  were 
tenants  in  common,  and  the  testator  might  reasonably 
have  supposed  that  the  son  would  outlive  his  mother. 


The  other  thing  relied  on  was,  the  direction,  that  if 
his  wife  should  marry  she  should  enjoy  none  of  his 
property.  Without  expressing  any  opinion  as  to  the 
validity  of  this  direction,  it  does  not  go  beyond  this, 

that 
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that  if  she  saryived  him  and  married  again  she  should 
forfeit  her  interest. 

I  am  of  opinion  that  the  son,  on  the  death  of  the  tes- 
tator, took  an  estate  in  fee  simple  in  the  whole,  sabject 
to  be  divested  on  his  dying  ''  without  issue  living."  I 
am  also  of  opinion,  that  this  dying  refers  to  the  death 
of  Daniel,  whenever  it  might  happen,  and  is  not  con- 
fined to  his  death  in  the  lifetime  of  the  testator,  in 
which  case  there  would  be  intestacy  in  certain  events. 
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With  respect  to  the  persons  who  take,  I  see  nothing 
which  confines  the  gift  to  the  children  who  survived 
Daniel.  The  gift  is  to  ''all  my  children  in  equal 
shares."  The  estate  must,  therefore,  be  divided  into 
fiflhs,  of  which  Daniel  was  entitled  to  one  fifth,  and 
might  dispose  of  it,  and  the  other  four  fifths  went 
between  his  four  sisters. 


BIRD  V.  MAYBURY. 

Feb.  12. 

rriHE  testator  devised  and  bequeathed  his  real  and  A  testator  de- 

•*"      personal  estate  to'trustees  upon  trust  to  sell.    His  ][^  ^^n^ 

will  proceeded  as  follows: — ''And  I  do  hereby  declare  estate  to  tnis- 

and  direct  my  said  trustees  to  stand  and  be  possessed  to^Uand'in- 

of  the  moneys  to  arise  from  the  sale  of  the  said  real  and  ^^st  and  to 

1  4.  «•    11  p*y  *l^®  ^''te- 

personal  property,  upon  trust,  after  payment  of  all  costs,  rest  to  his 

charges  and  expenses  attending  the  same  sale  or  sales,  ^*/®»  ^*^  ^  *P" 

to  invest  the  same  upon  real  or  government  securities,  port  of  herself 

1  and  her  chil- 
*"°  dren  until  they 
should  respec- 
tively attain  twenty-one,  and  upon  their  severally  attaining  twenty-one  to  divide  the 
capital  between  his  wife  and  children : — Held,  that  a  child  who  died  under  twenty-one 
had  attained  a  vested  inletest. 


CASES  IN  CHANCERY. 

and  to  pay  the  interest  or  dividends  arising  therefrom 
unto  my  said  wife,  to  be  applied  by  her  towards  the 
support  and  maintenance  of  herself  and  my  said  children 
until  my  said  children  shall,  respectively,  attain  the  age 
of  twenty-one  years,  and  upon  their  severally  attaining 
that  age,  I  direct  the  moneys  so  invested  as  aforesaid  to 
be  divided  between  my  said  wife  and  children,  share  and 
share  alike.'' 

The  testator  died  in  1846,   leaving  his  widow  and 
three  children,  viz.  Charles^  John  and  Oeorge. 

Oeorge  died  in  1854,  an  infant. 

The  question  was,  whether  Oeorge^  who  died  under 
twenty-one,  had  attained  a  vested  interest. 

Mr.  Cole  and  Mr.  Howard^  for  the  Plaintiffs,  cited 
Leake  v.  Robinson  (a). 

Mr.  Southgate  and  Mr.  Elderton  for  the  Defendants. 

The  Master  of  the  Rolls. 

This  is  clearly  vested. 

(a)  1  Mer.  363. 
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1863. 
Dee.  11. 

BARKER  V.  YOUNG.  1864. 

Jan.  12. 

THE  testator  Francis  Const  died  in  1839.     By  his  Beld,  on  the 
•11     1  .  «     1  •  1  rr  n  COnstTUCtioD 

Will  he  appointed  his  nephew  Henry  Beaumont  ofa  will,  that 

Colesj  William  Dunn  and  Henry  Young  his  executors.  ||^®  ^JJ^ 

He  devised  and  bequeathed  to  them  all  the  residue  of  not  be  read 

his  real  and  personal  estate,  in  trust,  after  payment  of  a     a  testator 

number  of  legacies,  to  permit  and  suffer  his  nephew  gave  his  re- 

Henry  Beaumont  Coles  to  receive  the  rents  and  profits  nephew  for 

during  his  life.     The  testator  then  proceeded  in  the  life,  and  after 

nis  decease 
following  words  : —  provided  he 

should  leave  a 
''  And  from  and  after  the  decease  of  my  said  nephew,  child  sur- 

providing  he  shall  leave  any  child  or  children  him  sur-  to^gufh  pe^ 

viving,  or  who  shall  be  born  in  due  time  after  his  decease  "pns  as  he 
•       r  11     1  1         *     1     1  11.  1  should  by  will 

iawfully  begotten,  then  I  declare  and  direct  that  my  appoint;  but 

said  executors  shall  stand  and  be  possessed  of  my  said  i^oSd  ^^^'^ 

residuary  estate,  upon  trust  for  such  persons  and  for  without 

such  ends  and  purposes  as  my  said  nephew  shall,  by  his  cWld"him"8ur- 

last  will  or  testament,  direct  or  appoint,  give,  devise  or  living,  "and" 

bequeath  the  same ;  but  if  my  said  nephew  shall  die  « make  any 

without  leaving  any  child  or  children  him  surviving,  or  appointment^ 

who  shall  be  born  in  due  time  after  his  decease  lawfully  then  to  A.^* B. 

begotten,   and  the   said   Henry  Beaumont   Coles  my  ^j^^i^'^ 

nephew  shall  not,  previous  to  his  decease,  make  any  that  "and" 

such  appointment^  gift  or  bequest  as  aforesaid,  then  I  read'^or*" 

declare  that  my  said  executors  shall  stand  and  be  pos-  "fcondly,  that 

,-„  .,         .,  14.     11  the  power  to 

sessed  of  all  my  said  residuary  estate,  and  of  all  rents,  appoint  only 

dividends,  interest  and  profits  of  or  arising  out  of  the  f/^"®  provided 

'  ^  ^         ®  the  nephew 

same,  upon  trust  for  and  to  be  divided  between  the  left  a  child 

following  ™f„^;7 

that  an  ap- 
pointment by  the  will  of  the  nephew,  who  died  childless,  was  inoperative,  and  that  A.^ 
B,  and  C.  were  entitled. 

VOL.  XXXIII— III.  A  ▲ 
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1863.  following  persons  (that  is  to  say),  Richard  Barker,  csq^ 
of  Fitzroy  Square,  hereinbefore  named,  the  said  Hewry 
Young,  my  executor,  and  James  Ryland,  herein  ako 
before  mentioned,  and  to  and  for  their  heirs,  executon 
and  administrators,  and  I  hereby  give  and  bequeath  the 
same  accordingly/' 

Henry  Beaumont  Coles  died  in  1862,  without  eicr 
having  had  a  child.  By  his  will,  he  purported  to 
appoint  the  residuary  estate  of  the  testator  Fnauid 
Const  to  his  executors,  upon  certain  trusts,  which  are 
immaterial. 

The  bill  was  filed  by  the  representatives  otBklard 
Barker,  and  the  Defendants  were  Henry  Young,  the 
executors  of  Henry  Beaumont  Coles,  the  representatires 
of  Byland  and  Richard  William  Jennings.  The  bOI 
prayed  a  declaration  that  the  will  of  Henry  BeaummU 
Coles  was  an  invalid  appointment  of  the  residuary  real 
and  personal  estate  of  Francis  Const,  and  was  inoperative, 
80  far  as  it  purported  to  be  a  devise  and  bequest  of  8uch 
residuary  real  and  personal  estate,  and  a  declaiation, 
that  by  virtue  of  the  will  ot  FrarnAs  Const,  his  residuary 
real  and  personal  estate  became,  upon  the  death  of 
Henry  Beaumont  Coles,  divisible  between  Richard 
Barker,  Henry  Young  and  James  Ryland. 

The  Attorney-General  (Sir  R.  Palmer)  and  Mr.  Bird 
for  the  Plaintifis.  By  the  terms  of  this  will,  the  ultimate 
gift  to  Barker,  Young  and  Ryland  was  to  take  effect  on 
the  happening  of  either  of  two  events,  viz.,  if  the  nephew 
should  "  die  without  leaving  any  child  or  children  him 
surviving,**  or  if  he  should  make  no  appoiotment  This 
is  exactly  the  case  in  which  the  Court  is  in  the  habit  of 
reading  the  word  ''and*'  as  ''or;*'  Jarman  on  Wills  {a); 

Maberbj 

(«)  Vol.  \y  p.  \22  {2nd  tdit.) 
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Maherly  ▼.  Strode  (a),  where  there  was  a  gift  over  1863. 
on  A/s  dying  unmarried  and  without  issue^  the  word 
"and"  was  read  ''or,"  and  J.  having  married,  but 
having  died  without  issue,  it  was  held  that  the  gift  over 
took  effect.  But  it  is  not  necessary  to  change  the  words 
in  the  present  case ;  there  is  a  double  hypothesis,  namely, 
*'  if"  he  shall  die  without  leaving  any  child,  "  and  if" 
he  shall  not  make  an  appointment,  the  word  "  if"  govern- 
ing both  parts  of  the  sentence.  The  result  is,  that  one  of 
the  events  having  happened,  namely,  the  nephew  having 
died  without  leaving  any  child,  the  gift  over  takes  effect. 

But  secondly,  if  the  word  "  and'*  be  copulative,  it  is 
equally  plain  that  the  gift  over  has  taken  effect.  The 
will  contains  one  single  power  of  appointment,  and  not 
two,  and  this  power  is  only  to  arise  "provided**  the 
nephew  ''shall  leave  any  child  or  children  him  sur- 
viving." The  power  mentioned  in  the  second  branch  is 
identical  with  that  in  the  first ;  this  is  evident  from  the 
words  "  such  appointment,"  &c.  "  as  aforesaid."  This 
conditional  power  never  arose  and  could  never  be  exe- 
cuted. Both  events  have,  therefore,  happened;  the 
nephew  died  both  without  children  and  without  making 
any  such  appointment  as  was  contemplated  by  the  power. 

Lastly,  no  general  power  can  be  implied ;  Addison  v. 
Bu8h(b). 

[  The  Master  of  the  Rolls.  According  to  your  con- 
struction, if  the  nephew  left  children  and  made  no  ap- 
pointment they  would  be  disinherited.] 

There  is  no  case  of  disherison,  for  the  children  are 

not 

(a)  3  Vei.  450.  G.,  M.  tf  G.  810. 

(6)  14  Beat.  459,  and  2  De 

A  A  2 
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1863.  not  objects  of  the  testator's  bounty ;  nothing  is  giren  to 
them ;  the  power  is  general,  and  the  reference  to  the 
children  is  only  in  relation  to  the  event  on  which  the 

YouNo.       power  is  to  arise. 

Sir  Hugh  Cairns,  Mr.  Baggallay  and  Mr.  H.  F.  ShA- 
beare  for  Mr.  Young.  Although  the  residuary  legatees 
would  be  entitled  by  changing  "  and"  into  "  or/  still  it 
is  not  necessary  to  resort  to  that  doctrine  here,  nor  is  it 
necessary  to  change  any  word  in  the  will.  This  is  not 
like  the  cases  of  gifts  over  upon  a  person  dying  on- 
married  and  without  issue,  when  there  is  but  one  verb 
governing  the  whole.  Here  there  are  two  verbs  aod 
two  events,  viz.,  shall  die  without  children,  and  shall 
not  make  an  appointment.  The  gift  over  is  in  either 
event,  that  is,  if  the  nephew  shall  die  without  leaving 
any  child,  ''and  also  in  case"  he  shall  not  make  an  ap- 
pointment 

It  will  be  argued  that  the  nephew  had  a  second  power 
if  he  died  leaving  no  children,  but  the  words  ''  such" 
and  ''  as  aforesaid"  prohibit  such  a  construction.  They 
shew  that  the  testator  refers  to  the  previous  power,  which 
was  only  to  arise  '*  providing*  he  left  a  child ;  these 
words  throw  you  back  to  the  previous  part  of  the  will. 
The  case  is  like  Dillon  v.  Harris  (a),  where  the  gift 
over  was  ''  in  case  both  of  my  said  sons  shall  so  die 
unmarried  and  without  leaving  lawful  issue."  It  was 
held  that  **  and  "  could  not  be  changed  into  ''  or,"  bat 
that  the  word  "  so"  referred  back  to  the  marriage  pre- 
viously referred  to,  which  was  to  be  with  consent,  and 
that  the  gift  over  took  effect  upon  death,  without  leaving 
lawful  issue,  after  a  marriage  without  the  requisite 
consent. 

Here  both  events  have  occurred,  viz.,  a  death  without 

children, 

(«)  4  Bligk,  321. 
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children,  and  the  absence  of  an  appointment  under  the 

conditional  power* 

Barker 

V. 

Mr.  W.  M.  James,  Mr,  Prendergast  and  Mr.  RendaU      Youhg. 
for  the  representatives  of  Ryland. 

Mr.  Selwt/n  for  Francis  C.  Barker. 

Sir  Fitzroy  Kellt/j  Mr.  Hobhouse  and  Mr.  Druce 
for  the  executors  of  Henry  Beaumont  Coles,  The  gift 
over  has  never  taken  effect.  It  is  impossible,  since  the 
cases  of  Grey  v.  Pearson  (a),  followed  by  Seccombe  v. 
Edwards  {]b\  to  change  the  words  of  the  will  and  to 
convert  "  and"  into  "  or."  Both  of  the  events  on  which 
the  gift  over  was  to  take  effect  have  not  happened.  It 
18  plain,  from  the  context  of  the  will,  that  the  testator 
intended  his  nephew  to  have  a  general  power  of  ap- 
pointing in  all  events,  and  the  words  ''  such  appoint- 
ment &c.  as  aforesaid  "  have  reference  to  the  mode  and 
form  of  appointment  previously  mentioned,  which  ap- 
pointment was  to  be  by  ''  will  and  testament"  only.  It 
is  impossible  that  the  power  which  is  referred  to  in  the 
second  clause,  (a  clause  which  directs  the  devolution  of 
the  property  in  the  event  of  the  nephew  dying  leaving 
no  children,)  can  be  fettered  by  the  inconsistent  proviso, 
that  it  is  only  to  arise  if  he  shall  die  leaving  children. 
The  power  must  be  general,  and  the  gift  over  must 
have  been  intended  to  take  effect  only  in  the  absence  of 
a  de-facto  execution  of  it.  For  if  the  nephew,  having 
children,  made  his  will  appointing  this  property  to 
A,  B.^  surely  the  appointment  could  not  become  in- 
operative by  the  circumstance  of  the  nephew  surviving 
bis  children.  This  construction  is  supported  by  the 
words  "  previous  to  his  death." 

To 

(a)  6B,o/L.  Cos.  61.  lb)  28  Beav.  440. 
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To  read  this  will  in  tbe  xnaDner  proposed  by  the 
Plaintiffs,  would  be  to  render  the  second  clause  a  mere 
repetition  and  superfluous.  The  second  branch  gives 
by  implication  a  power  to  the  nephew  to  dispose  of  the 
property,  for  it  was  only  to  go  over  if  he  should  make 
none  ;  JEx  parte  Rogers  (a) ;  Andree  v.  Ward  (J) ; 
Greene  v.  Ward(c);  Bibin  v.  Walker  {d)\  JardoM  t. 
Fortescue  (c). 

Mr.  Earle  in  the  same  interest 

The  Attamey-General  in  reply. 


Tlie  Master  of  the  Rolls. 

1864.  This  is  a  question  arising  on  the  construction  of  the 

Jan.  12.  j^siduary  bequest  and  devise  contained  in  the  will  of 
Francis  Const.  The  words  of  the  will  are  these  [see 
ante,  p.  353]. 

The  question  is,  whether  the  devisees  mentioned  in 
the  will  of  the  uncle,  or  the  devisees  mentioned  in  the 
will  of  the  nephew,  take  the  residuary  estate  of  the 
uncle  since  the  decease  of  the  nephew  in  November, 
1862. 

The  Plaintiffs  are  the  executors  of  Richard  Barker, 
one  of  the  residuary  devisees  and  legatees  mentioned  io 
the  will  of  the  uncle.  They  are  supported  by  the  De- 
fendant, the  legal  personal  representatives  of  another  of 

tbe 

(a)  2  Madd.  449.  (d)  AmhL  661. 

(6)  1  Ruts.  260.  (e)  10  Beav.  259. 

(c)  Ih.  262. 
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the  remaining  devisees  and  legatees,  viz.,  James  Ryland, 
who  has  also  died  since  the  death  of  the  uncle,  and  by 
the  Defendant  Henry  Younff,  another  Defendant,  who  is 
the  last  and  surviving  residuary  legatee  of  the  will  of 
the  uncle. 

The  Defendants  who  contest  the  views  of  the  above- 
mentioned  persons  are  Henry  Earle  and  John  James^ 
who  are  the  legal  personal  representatives  of  the  nephew. 

The  first  contention  of  the  Plaintiffs  is,  that  the  word 
"  and^*  is  to  be  read  "  or^^  and  that  the  sentence  should 
be  read  thus : — ''  But  if  my  said  nephew  shall  die 
without  leaving  any  child  or  children  him  surviving,  or 
who  shall  be  bom  in  due  time  after  his  decease  lawfully 
begotten,  or  the  said  Henry  Beaumont  Coles  my  nephevr 
shall  not,  previous  to  his  decease,  make  any  such  ap- 
pointment as  aforesaid,  then  &c."  In  which  case,  as 
one  branch  of  the  alternative  has  taken  place,  viz.,  the 
death  of  the  nephew  without  leaving  a  child,  the  gift 
over  would  take  effect.  For  this  construction  are  cited 
Mdberly  v.  Strode  (a)  and  the  usual  class  of  cases  in 
which  the  substitution  of  •*  or"  for  "  and"  is  maintained. 

I  cannot,  however,  accede  to  this  view  of  the  con- 
struction of  this  will.  I  had  to  consider  the  matter  in  a 
similar  case  of  Seccombe  v.  Edwards  (i),  where  I  held, 
that,  in  words  resembling  the  present,  such  a  substi- 
tution could  not  be  permitted,  and  I  retain  that  opinion 
on  the  present  occasion. 

Sir  Hugh  Cairns  argued,  that  the  substitution  of  *'or" 
for  *'  and"  was  not  necessary,  but  that  if  **and'*  weref 
read  "  and  also  in  easef^  my  nephew  shall  make  any 

such 

(a)  3  Ves.  450.  (6)  28  Beav.  440. 
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Bucb  appointment,  the  same  result  would  occur.  Bat 
in  truth  this  is  only  another  mode  of  putting  the  same 
point.  The  words  ** and  also  in  caze^^  so  read,  tic 
equivalent  to  the  word  ''  or^^  and  make  the  constnidiica 
of  the  sentence  disjunctive  instead  of  conjunctive.  I 
am  of  opinion  that  the  words  of  the  will  must  be  read 
conjunctively,  and  that  unless  both  events  have  occoned 
the  gift  over  cannot  take  effect 

The  question  is,  have  both  events  occurred.  The 
death  of  the  nephew  without  leaving  a  child  has  un- 
questionably occurred.  Has  he  died  without  makiog 
the  appointment  spoken  of  in  the  uncle's  will  ?  If  he 
could  make  the  appointment,  he  undoubtedly  has  doue 
so.  The  real  question  therefore  is,  whether,  ia  the 
events  which  have  occurred,  the  power  contained  in  the 
will  ever  arose.  The  words  are  these,  I  will  read  them 
once  more,  they  are  very  short : — *'  And  from  and  after 
the  decease  of  my  said  nephew,  providing  he  shall  leave 
any  child  or  children  him  surviving,  or  who  shall  be 
born  in  due  time  after  his  decease  lawfully  begottea» 
then  I  declare  and  direct  that  my  said  executors  shall 
stand  and  be  possessed  of  my  said  residuary  estate 
upon  trust  for  such  persons  and  for  such  ends  and  pur- 
poses as  my  said  nephew  shall  by  his  last  will  and  tes- 
tament direct  or  appoint,  give,  devise  or  bequeath  the 


I  think  that  under  these  words  the  power  did  not 
arise  unless  the  nephew  left  a  child  surviving  him. 

It  is  argued  that  the  construction  of  the  will  must 
be  the  same,  whether  the  nephew  had  not  any  child, 
or  had  a  child  who  did  not  survive  him,  and  that  if 
the  nephew  had  made  his  will  during  his  life,  while  he 
had  children  still   alive,  it  would  have  been  a  good 

execulioQ 


Barker 

V, 
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execotion  of  the  power,  and  if  so,  then  that  the  cirenro-       1864. 
stance  of  the  predecease  of  the  child  would   not  de- 
stroy the  execution  of  the  power  which  was  previ- 
ously valid.     In  other  words,  it  is  contended,  that  the      Youho. 
appointment  spoken  of  in  the  uncle's  will  is  an  ap- 
pointment de  facto,  not  an  appointment  which  became 
effectual  by  reason  of  the  children  having  survived  their 
father.    But,  in  my  opinion,  the  error  in  this  reasoning 
18^  that  a  power  of  appointment,  which  can  be  exer- 
cised only  by  will,  does  not  take  effect  de  facto  until 
the  death  of  the  testator.    The  instrument  purporting 
to  execute  the  power  is,  in  fact,  no  execution  of  the 
power  until  it  is  a  will,  and  it  is  no  will  until  the  donee 
of  the  power  dies. 

Accordingly,  the  real  question  here  is,  not  whether 
an  appointment  was  made,  or  rather  whether  an  in- 
strument purporting  and  intended  to  execute  the  power 
was  executed,  but  whether  the  power  itself  arose  which 
could  be  exercised  by  the  nephew.  I  think  that  the 
power  did  not  arise  until  the  death  of  the  nephew 
leaving  a  child,  and  that  his  death  leaving  a  child  was 
the  event  which  called  the  power  into  existence.  It 
is  true  that  the  power  was  to  be  executed  by  antici- 
pation, as  indeed  all  powers  to  be  executed  by  the  will 
of  the  donee  must  necessarily  be.  But  it  was  a  con- 
ditional power,  that  is  to  say,  it  was  a  power  to  arise 
and  to  take  effect,  only  "  provided  the  nephew  left  a 
child  him  surviving."  I  cannot  strike  these  words  out 
of  the  will,  nor  can  I  convert  a  conditional  into  an  un- 
conditional power.  The  condition  here  imposed  by  the 
original  testator  was,  the  survivorship  of  a  child  at  the 
death  of  the  nephew ;  this  condition  was  not  fulfilled, 
and  the  consequence  is,  that,  in  my  opinion,  the  nephew 
had  no  power  vested  in  him  at  his  decease  which  could 
be  exercised   by  will,  that  therefore  the  gift  over  in 

the 
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the  will  of  the  uncle  takes  effect,  and  that  the  Plaintiflb' 
are  entitled  to  a  declaration  accordingly. 

I  think  it  highly  probable,  as  was  suggested  in  the 
argument,  that  this  diflSculty  has  arisen  from  the  leaving 
out  of  a  line  or  two  in  making  a  fair  copy  of  the  will 
from  the  original  draft,  where  the  same  word  ends  two 
sentences,  an  error  which  we  find  so  common  in  old 
manuscripts.  But  that  cannot  affect  my  decision.  I 
must  read  the  will  as  it  stands,  and  this  excludes  the 
devisees  of  the  nephew. 


I  am,  however,  of  opinion  that  this  difficulty  has  been 
created  by  the  will  of  the  original  testator,  and  that  the 
costs  of  all  parties  must  be  paid  out  of  his  residuary 
estate. 

Note. — Affirmed  by  the  Home  ofLordt,  Marchf  1865. 


JONES  V.  BINNS. 

rriHE  Defendants  had,  in  1861,  mortgaged  some 
"*■  leasehold  property  to  the  Plaintiffs,  and  on  the 
17th  of  November,  1863,  the  Plaintiffs  instituted  this 
suit  to  realize  their  security. 


Jan.  \2y  13. 

The  Defend- 
ants mort- 
gaged some 
leasehold 
property  to 
the  Plaintiffi, 
who  filed  their 
bill  to  realize 
their  security. 
Three  days 
afterwards,  the 
Defendants 
were  made 
bankrupts  on 
their  own  de- 
claration of  in- 
solvency, and  they  then  pleaded  their  bankruptcy  in  bar,  without  averring  that  tbeir 
assignee  had  elected  to  take  the  lease.    The  plea  was  allowed  without  costs,  with  liberty 
to  amend  the  bill. 


On  the  20th  of  November,  1863,  upon  a  declaration 
made  by  the  Defendants  that  they  were  unable  to  meet 
their  engagements  with  their  creditors,  the  Defendants 
were  declared  and  adjudged  bankrupts. 

The 
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Tbe  Defendants  afterwards  on  the  22nd  of  December^ 
1663,  pat  in  a  plea,  whereby  they  stated  the  bankruptcy, 
and  the  appointment  of  Mr.  Edwards  as  official  as* 
signee,  and  the  subsequent  appointment,  on  the  15th  of 
December^  1863,  of  Mr.  Williamson  as  creditors'  as- 
signee. The  Defendants  then  pleaded  these  matters  ''  in 
bar  to  the  whole  of  the  discovery  and  relief  sought  and 
prayed  by  the  Plaintiffs'  bill." 

The  plea  did  not  aver  any  election  on  the  part  of  the 
assignees. 

Mr.  Tripp  in  support  of  the  plea.  When  a  Defend- 
ant becomes  bankrupt  subsequently  to  the  filing  of  the 
bill,  his  bankruptcy  may  be  pleaded  in  bar  to  the  whole 
bill,  and  such  a  plea  was  allowed  in  Lane  v.  Smith  (a). 
It  will  be  argued  that  leaseholds  do  not  vest  in  assignees 
until  they  have  done  some  act  shewing  their  acceptance, 
and  Copeland  v.  Stephens  (6)  will  be  cited  to  shew  that 
tbe  leaseholds  remained  in  the  bankrupt  until  acceptance 
by  the  assignees.  But  that  case  was  decided  under  the 
old  law,  by  which  a  mere  statutable  power  to  convey 
was  given  to  the  commissioners,  in  whom  nothing  was 
vested  and  from  whom  nothing  passed.  But  now, 
under  the  145th  section  of  the  12  &  13  Vict.  c.  106,  it 
has  been  held,  that  a  bankrupt's  interest  in  leasehold 
property  remains  in  the  assignees  until  they  elect  not  to 
take  it,  and  that  Copeland  v.  Stephens  {b)  has  no  ap- 
plication where,  by  virtue  of  the  Bankrupt  Act,  the 
bankrupt's  estate  vests  in  his  assignees ;  Cartwright  v. 
Glover  (c).  Such  is  the  case  now,  for  under  the  12  & 
13  Vkt.  c.  106,  s.  142,  all  the  bankrupts'  estate  vested 
in  the  official  assignee,  and  the  25  &  26  Vict.  c.  134, 

B.  117, 

(a)  14  Beao.  49.  (c)  2  Ciff.  620. 

(6)  1  Bam,  ^  Aid.  593. 
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s.  117,  which  enacUy  that  upon  the  appointment  of  the 
creditors'  assignee,  '^  all  the  estate  both  real  and  per- 
sonal of  the  bankrupt  shall  be  devested  out  of  the  offi- 
cial assignee  and  vested  in  the  creditors'  assignee/'  The 
Defendants^  therefore,  have  not  a  scintilla  of  interest 

Mr.  Baggallay  and  Mr,  TT.  Forster,  contrL  The 
Defendants  cannot  escape  giving  the  discovery  and  re- 
lease themselves  from  this  suit  by  this  voluntary  bank- 
ruptcy. They  cannot  be  discharged  from  the  record  until 
it  is  known  what  definite  course  the  assignees  will  take 
under  the  12  &  13  VicL  c.  106,  s.  145,  in  respect  to  this 
leasehold  property.  If  this  plea  be  allowed,  the  assignee 
may  afterwards  disclaim,  and  then  it  will  be  necessary 
to  bring  back  the  bankrupts  and  again  make  them 
parties  to  this  suit. 

The  plea  is  bad  in  form ;  it  ought  to  have  contained 
an  averment  that  the  assignee  had  elected  to  take  the 
lease,  the  words  of  the  145th  section  being,  if  the  as- 
signees "  shall  elect  to  take,"  and  not  "  shall  elect  to 
retain."  They  cited  Manning  v.  Flight  (a)  to  shew  that 
the  lease  was  not  at  an  end  by  the  disclaimer  of  the 
assignees. 

Mr.  Dripp  in  reply. 

The  Master  of  the  Rolls. 

I  am  disposed  to  think  that  the  Defendants  became 
bankrupt  in  order  to  defeat  this  suit,  for  three  days  after 
the  filing  of  the  bill,  the  Defendants  made  a  voluntary 
declaration  of  the  insolvency  and  they  then  plead  their 
bankruptcy. 

I  will 
(a)  3  Beam.  Sf  AdoL  211. 
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I  will  look  at  the  acts  of  parliament,  but  I  am  in- 
clined to  think  that  the  proper  order  will  be,  to  allow 
the  plea  with  liberty  to  amend,  making  the  costs  of  the 
plea  costs  in  the  cause.  I  will  look  into  the  acts  to  see 
whether  the  leasehold  interest  vests  in  assignees  until 
they  elect  not  to  take  the  property. 


1864. 


The  Master  of  the  Rolls  allowed  the  plea  without 
costs,  and  gave  liberty  to  amend  the  bill. 


Jan,  13. 


HARDY  V.  CALEY. 

TV/TR.  CALEY,  who  was  the  trustee  of  the  will  of 
the  testator,  employed  Mr.  John  Spencer  Gallo" 
way  as  his  solicitor  in  the  matters  of  the  trust.  In 
1861,  he  authorized  him  to  receive  400/.,  part  of  the 
trust  money  invested  on  mortgage,  which  he  directed 
him  to  pay  into  the  bank  of  the  Hull  Banking  Com- 
pany to  the  trust  account.  On  the  1st  of  April,  1861, 
John  Spencer  Galloway  received  the  400/.,  and  on  the 
same  day  he  paid  it  into  his  private  bankers,  Messrs. 
Thomas  and  Robert  Raikes  ^  Co.  of  Hull,  in  his  own 
name,  to  the  credit  of  ** DicKs  trust,^  the  name  by 
which  the  trust  was  familiarly  known.  Between  the  1st 
ot  April  and  the  1st  of  June,  he  drew  out  seven  sums, 
amounting  in  the  whole  to  168/.  \\s.  %d.  The  bank 
failed  mJune,  1861,  and  36/.  175.  only  was  received  for 
dividends  on  the  231/.  8s.  Ad.  and  interest  in  their  hands 
at  the  bankruptcy. 


Jan,  13,  16. 

Though  the 
solicitor  or 
agent  of  a 
trustee  is  not 
generally  a 
proper  party 
to  suit  to  re- 
cover the  trust 
funds,  yet  the 
case  is  dif- 
ferent where 
he  has  received 
the  trust 
moneys,  and 
has  inter- 
meddled with 
the  perform- 
ance of  the 
trust. 


Mr.  Oalloway  paid  120/.  to  Mr.  Caley,  which  was 

divided 
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diyided  between  the  cestuis  que  trust,  and  he  paid  35/. 
to  a  Defendant,  another  cestui  que  trust,  and  retaiDed 
15/.  for  his  costs.  These  three  sums  amouated  to 
about  170/. 

This  suit  was  instituted  by  Uie  cestuis  que  trust  against 
Mr  Caley,  Mr.  Galloway  and  others  to  recover  the  trost 
funds,  and  seeking  to  make  Mr.  OaUoway  liable  for  the 
400Z.  and  other  sums. 

Mr.  Galloway  by  his  answer  submitted,  that  he  had 
been  improperly  and  unnecessarily  made  a  Defendaot 
to  the  suit 

Mr.  Baggallay  and  Mr.  Boys  for  the  Plaintife. 

Mr.  Southgate^  Mr.  Batten,  Mr.  Selwyn,  Mr.  Broderkk 
and  Mr.  Bruce  for  the  Defendants. 

It  was  contended,  on  behalf  of  Mr.  Galloway,  that 
having  acted  merely  as  agent  and  solicitor  of  the  trustee, 
he  ought  not  to  have  been  made  a  party  to  the  suit 
As  to  this  Attorney- General  v.  The  Earl  of  Chester- 
field  (a);  Maw  v.  Pearson  {b);  Marshall  y.  Sladden{c)f 
were  cited. 


The  Master  of  the  Rolls. 

Jan.  16.  There  is  great  confusion  in  this  matter ;  but  still  I 

think  that  the  Plaintiffs  are  entitled  to  a  general  inqoiry 

of  what  the  trust  funds  consisted,  and  how  they  have 

been  disposed  of. 

It 

(a)  18  Beav.  596.  (c)  7  Hare,  428. 

(6)  28  Beao.  196. 
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It  is  said  that  I  cannot  direct  an  account  against  Mr.  1864. 
Galloway,  because  he  is  only  the  solicitor  of  the  trustee, 
and  that  I  have  held  in  Maw  v.  Pearson  (a)  that  the 
cesiuis  que  trust  must  get  it  through  their  trustee.  I  have 
alwajs  so  held,  but  I  think  the  principle  does  not  apply 
here.  Mr.  Galloway  has  acted  otherwise  than  as  soli- 
citor, he  has  taken  upon  himself  the  performance  of  the 
trust.  In  April,  1861,  he  received  400/.  trust  moneys, 
which  he  ought  to  have  divided  between  the  cestuis  que 
trust ;  instead  of  that,  he  paid  it  into  his  private  bankers, 
and  not  into  the  Hull  bank  as  he  had  been  ordered. 
He  then  became  a  trustee  of  that  money  from  the  per- 
sons entitled.  He  draws  seven  cheques  upon  it  to  answer 
his  own  purposes  to  the  amount  of  about  170i.,  and 
232/.  is  lost  by  the  bankruptcy  of  his  bankers  in  June, 
1861.  After  that,  he  repays  the  cestuis  que  trust  the 
170/.  which  he  had  drawn  out;  but  why  did  he  not 
pay  the  whole  to  them  at  once  ?  It  was  his  duty  to  do 
so,  and  he  had  undertaken  to  do  so.  Instead  of  this, 
he  takes  the  money  for  his  own  purposes,  and  thereby 
became  liable  to  make  it  good  to  them  to  whom  it 
belongs. 

If  the  money  cannot  be  obtained  from  the  trustee  he 
must  pay  it 

(a)  28  Beav.  196 
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Jan.  19. 

An  affidavit  in 
Bupport  of  a 
petition  to 
wind  up  sworn 
before  the  pre- 
sentation of 
the  petition  is 
ineffectual,  and 
it  must  be  re- 
sworn before 
an  order  can 
be  made  on 
the  petition. 


THE  WESTERN  BENEFIT  BUILDING 
SOCIETY. 

rpHE  4th  of  the  General  Orders  of  11th  Nofoemher, 
1862(a),  made  under  the  Companies  Act,  1862, 
directs  that  the  affidavit  verifying  the  petition  for  winding 
up  any  company  ''shall  be  sworn  after  and  filed  within 
four  days  after  the  petition  is  presented."  In  this  case, 
an  order  had  been  made  on  the  16th  of  January ^  to 
wind  up  this  company,  but  it  was  found  that  the  affidavit 
in  support  of  the  petition  had,  inadvertently,  been  filed 
before  instead  oi  after  the  filing  of  the  petition. 


Mr.  Roxburgh  now  brought  the  matter  to  the  notice 
of  the  Court,  and  stated  that  the  error  had  arisen  from 
the  old  practice,  which  was,  to  annex  the  affidavit  to 
the  petition,  and  which  therefore  required  it  to  be  sworn 
before  the  filing  of  the  petition ;  12  ^  13  Vict.  c.  108, 
8.  3. 

The  Master  of  the  Rolls. 

This  affidavit  amounts  to  nothing;  it  must  be  re- 
sworn and  the  order  dated  subsequently. 


(a)32L.J.  (CAanc)4. 
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QUENTERY  v.  QUENTERY. 

Jan,  14,  20. 

npHE  testator,  by  his  will  dated  in  1855,  devised  his  A  testator  de- 

^      freeholds  to  his  wife  for  life,  and  after  her  decease  jjf^^^  \l'^'^X 

to  pay  two-fifths  of  the  rents  to  his  nephew  Charles  C,  to  pay  two- 

Quentery  for  his  life,  with  remainder  to  his  children,  fg^^,  iq  ^^  {q^ 

and  to  pay  one-half  of  the  remaining  three-fifths  of  the  ^^^^\  ^^^h  re- 

TT   »..         r»    ^  f/.        .1  -1  mamder  to  nis 

rents  to  William  S.  Quentery  for  life,  with  remainder  to  children,  and 

his  children,  and  to  pay  the  other  one-half  of  the  three-  ^^^^^  ^^^^ 

fifths  of  the  rents  to  his  niece  Elizabeth  Godefroy  for  for  life,  with 

life,  with  remainder  to  her  children.  birchUdren^ 

and  to  pay 

The  testator  made  a  codicil,  which  was  not  dated,  three-tenths  to 

but  was  in  fact  executed  on  the  14th  of  November.  1859,  ^:  ^^  ^^^^\ 

\  with  remain- 

and    was   as  follows  : — ''  Codicil  to  my  last  will  and  der  to  her 
testament,  dated  the  3rd  day  o{  August,  1855.     I  ap-  fJlShe^^ 
point  my  nephew  William  S.  Quentery  one  of  my  exe-  left  ^.  an 
cutors,  in  the  room  of  Charles  C.  Qii^n^cry  therein  named,  only  of  the 
I   leave  to  my  nephew  Charles  C  Quentery  an  equal  property  with 
share  only  of  the  property  and  moneys  therein  named  stead  of  the 
with  his  brother   William  S.  Quentery  and  his  sister ''J^'^^^.j  ^ 
Elizabeth    Oodefroy,  instead   of  the  increased   share  that  the  pro- 
therein  naa.ed."  5f;[^,^'?„,„ 

thirds,  one  of 

Questions  had  arisen  upon  the  construction  of  this  longed  to  each 

codicil,  as  to  whether  the  reduction  thereby  directed  to  °^"?'®??" 

"^  tees  for  life, 

be  made  in  the  share  of  Charles  C  Quentery  was  confined  with  remain- 
to  his  interest  in  the  trust  estates  devised  by  the  will,  ^^y^^g^ 
or  whether  it  extended  to  the  interests  of  his  children. 
A  further  question  had  arisen,  whether  the  share  of 
Charles  C  Quentery  was^  by  virtue  of  the  codicil,  vested 
in  Charles  C  Quentery  absolutely,  or  was  subject  to  the 
VOL.  XXXIII — III.  B  B  limitations 
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1864.       limitations  in  Tavor  of  bis   children   contained  in  the 
will^  and  whether  the  share,  which  by  the  codicil  was 
V.  divested  from  Charles  C  Quentery,  was,  by  the  codicil 

QuBHTERT.  gj^gj^  ^Q  William  S.  Quentery  and  Elizabeth  Godefroy  and 
their  respective  children,  according  to  the  limitations  in 
the  will  with  respect  to  their  original  shares,  or  whether 
the  same  share  was  undisposed  of  and  devolved  upon 
William  S.  Quentery  as  heir-at-law  of  the  testator,  or 
to  whom  else  the  same  now  belonged. 

This  was  a  special  case  to  determine  these  questions. 

Mr.  Selwyn  and  Mr.  Browne,  for  the  Plaintiff  William 
S.  Quentery,  argued,  that  the  effect  of  the  codicil  was, 
to  reduce  the  share  of  Charles  and  his  children  to  an 
equality  with  his  brother  and  sister,  that  is,  to  give  three- 
tenths  instead  of  four-tenths,  leaving  the  difference  or 
one-tenth  undisposed  of  and  to  descend  on  the  testa- 
tor's heir-at-law. 

Mr.  Eddis  and  Mr.  Woodhouse,  for  the  Plaintiff's 
children,  argued  that  they  took  one-third  in  remainder. 

Mr.  Hobhouse  and  Mr.  Schomberg,  for  Charles  C. 
Quentery,  argued,  that  the  property  was,  on  the  whole, 
given  to  the  three  devisees  in  equal  thirds,  with  remainder 
to  their  respective  children. 

Mr.  Babington,  for  the  children  of  Charles  C 
Quentery,  argued,  that  the  codicil  did  not  affect  their 
interest,  but  that  they  were  entitled  to  two-fifths  in  re- 
mainder; Boulcott  V.  Boulcott{a);  Stocks  v.  HaM- 
mond(b);  Alt  v.  Gregory  {c)-,  Philipps  v.  Allen{d); 

Sanford 

(a)  2  Drew,  25.  (c)  8  De  G.,  M.  4  G,  221. 

(b)  M.  R.,  11  June,  1863.  {d)  7  Sim.  446. 
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Sanfcrd  v.  SanfoTd{a) ;   Hutchison  v.  Skelton  (b),  were        1864. 
cited.  Vi^v-^p/ 

QUENTERT 

Mr.  Seltcyn  in  reply.  Qubntbbt. 


The  Mabtbb  of  the  Rolls. 

I  have  felt  considerable  difficulty  in  this  case,  and  I       Jon.  20. 
find  that  the  cases  cited  afford  me  no  assistance. 


The  question  is,  whether  the  property  is  divisible  into 
thirds,  one  of  which  is  to  be  held  for  each  of  the  three 
legatees  for  life,  and  afterwards  for  their  children,  or 
whether  the  effect  of  the  codicil  is  to  cut  down  the 
share  of  Charles  from  four-tenths  to  three-tenths,  leaving 
the  other  one-tenth  undisposed  of,  or  whether  the  codicil 
only  affects  the  life  estate  of  Charles  without  interfering 
with  the  remainder  to  his  children. 

The  plain  meaning  of  the  words  is,  and  I  think  the 
intention  of  the  testator  was,  to  divide  the  property  into 
three-thirds  and  to  give  it  in  the  same  way  as  he  had 
previously  given  the  other  unequal  shares.  I  think 
there  is  sufficient  on  the  will  to  enable  me  to  come  to 
that  conclusion. 

I  must  accordingly  declare,  that  the  whole  is  divisible 
into  thirds,  of  which  one-third  each  is  given  to  the  two 
nephews  and  the  niece  for  their  lives,  with  remainder  to 
their  respective  children. 

(a)  1  De  Ger  ^  Sm.  67.  {h)  2  Macq.  H.qfL.  Cos.  492. 


B  b2 
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Jan.  22y  23. 

Leave  given 
to  a  person, 
irho  was  not  a 
party  to  tbe 
cause,  to  in- 
tervene and 
present  a 
petition  of  re- 
hearing of  an 
order  in  which 
he  was  mate- 
rially inte- 
rested and 
which  had 
been  made 
upon  petition 
in  the  cause. 


JOPP  V.  WOOD.    (No.  2.) 

JOHN  SMITH  was  born  in  Scotland  in  1786 ;  he 
went  to  India  in  1805,  and  married  there  in  1816. 
He  survived  his  wife  and  died  there  in  1830. 

By  a  bond,  executed  on  his  marriage,  a  sum  of 
10,000/.  was'settled  on  trust  for  himself  and  wife  for  their 
lives,  with  remainder  to  the  children  of  the  marriage. 

There  were  six  children  of  the  marriage,  two  of  whom, 
Eleanor  and  JHungo,  died  infants  in  India. 

This  suit  was  instituted  to  have  the  rights  of  the 
children  to  the  10,000/.  declared.  At  the  hearing,  the 
Court  held,  that  the  shares  of  the  children  vested  at 
their  births  (a),  and  the  shares  of  the  two  deceased 
children  were  carried  over  to  the  separate  accounts  of 
their  legal  personal  representatives.  In  December,  1862, 
these  funds  were  ordered  to  be  paid  to  Elizabeth  Smith, 
the  administratrix  of  Eleanor  and  Mungo,  but  a  stop 
had  been  placed  on  the  fund  by  the  officer  of  the  crown, 
who  claimed  legacy  duty  on  it,  on  the  ground  that  the 
domicil  of  the  infants  at  their  deaths,  being  that  of  their 
father,  was  Scotch.  A  petition  was  therefore  presented 
by  the  administratrix,  which  was  served  on  the  At- 
torney-General only,  stating  the  principal  circumstances 
relating  to  the  father's  domicil  and  praying  a  declaratioa 
that  the  domicil  of  Eleanor  and  Mungo  Smith  at  the 
time  of  their  deaths  was  Anglo  Indian. 

The 


(a)  See  28  Beat.  53. 
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The  petition  wan  argued  by  the  administratrix  on 
the  one  side  and  on  behalf  of  the  crown  on  the  other, 
and  on  the  6th  of  May,  1863,  the  Master  of  the  Rolls 
held,  that  the  father  had  never  lost  his  domicil  of  origin, 
that  the  domicil  of  the  children  was  therefore  Scotch, 
and  that  legacy  duty  was  payable. 

Mr.  Fergusson,  who  was  the  executor  of  John  Smith, 
and  bad  proved  his  will  in  India,  but  was  no  party  to 
this  suit,  and  had  no  notice  of  the  proceeding  on  the 
petition,  now  moved,  in  the  cause,  that  he  might  be  at 
liberty  to  present  a  petition  for  re-hearing  the  petition 
and  for  varying  the  order. 

He  alleged  he  had  paid  out  of  his  own  moneys  a  legacy 
of  3,000/.,  given  by  the  testator,  and  he  stated  additional 
circumstances  relating  to  the  domicil  of  John  Smith, 
tending  to  shew  that  such  domicil,  and  consequently 
that  of  his  deceased  children,  was  Anglo  Indian,  so  that 
the  shares  of  the  children  would  form  part  of  their 
father's  estate,  and  not  belong  to  the  other  children. 

Mr.  Hobhouse  and  Mr.  Jachson  in  support  of  the 
motion.  The  domicil  of  the  deceased  children  has 
been  determined  in  the  absence  of  the  party  principally 
interested,  and  without  all  the  necessary  evidence.  The 
applicant  has  a  sufficient  interest  to  entitle  him  to  a  re- 
hearing, and  this  is  the  proper  form  for  obtaining  it; 
Berry  v.  Attorney- General  {a) ;  Gwynne  v.  Edwards  {Jb) ; 
Peterson  v.  Scott  (c). 

Mr.  Selwyn  and  Mr.  B.  Z.  Chapman,  contri,  argued, 
that  the  applicant  had   no  locus  standi,  he  being  a 

stranger 

(a)  2  Mae.  4  Gor,  16.  (c)  Seton  on  Decreet,  p.  1154, 

{b)  9  Beav.  22.  (3rd  edit,) 
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1864.       stranger  to  the  caase  in  which  the  matters  had  been 
^■^*v-^      finally  determined. 

JOPP 

o. 

Wood.  Mr.  Hajuon  for  the  Attarmey-GeneraL 

(No.  2.)  ^ 


lie  Master  of  the  Rolls. 

Jan.  23.  I  ha?e  considered  this  case  and  I  am  satisfied  tbat 

it  ought  to  be  argued  again.  I  must  allow  Mr.  Fer- 
gtisson  to  argue  it  again,  and  for  that  purpose  I  will 
give  him  leave  to  present  a  petition  of  re-hearing,  he 
undertaking  to  be  answerable  for  any  costs  the  Coort 
may  award. 


Note.~Od  tlie  re-heflring  (2nd  December,  1864)  the  Master  of  the 
Rolls  held  the  domicil  to  be  Scotch,  and  his  decision  wss  affiimed  by 
the  Lords  Justices,  28th  February,  1865.    See  post. 


Jan.  25. 

Upon  the  dis- 
solution of  a 
partnership 
between  the 
Plaintiffs  and 
the  Defend- 
ant, the  De- 
fendant as- 
signed to  the 
Plaintiffs  all 
his  interest  in 


CHAMBERS  v.  CRICHLEY. 


TT^OR  several  years  previous  to  1857,  and  down  to  the 

^      end  of  1860,  the  Plaintiffs  Chambers  and  Wrigkt 

and  the  Defendant  Crichley  carried  on  the  business  of 

stove  and  grate  manufacturers.     Part  of  their  assets 

consisted   of  a  patent  for  making  **  bivalve  stoves/' 

granted  to  the  Plaintiff  Wright  in  1867.    This  was  t 

stove  having  two  valves  at  the  back,  through  which  the 

a  patent  which  smoke  passed  up  the  chimney, 
formed  part  of 
the  assets  :^- 

HeW,  that  the       xhg  partnership  was  dissolved  by  decree  in  1861, 

could  not  and 

afterwards  set 

up  the  invalidity  of  the  patent  as  against  the  Plaintifis. 
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and  in  pursuance  of  the  decree  on  further  consideration , 
the  Defendant  in  1862  assigned  to  the  Plaintiffs  all  his 
"  share,  right,  title  and  interest"  in  the  partnership  assets, 
**  including  all  patents,  inventions,  discoveries  and  de- 
signs, and  all  right  and  benefit  thereof." 

The  Plaintiffs  instituted  this  suit  in  December ^  1863, 
alleging  that  the  Defendant  had  sold  stoves  made  upon 
the  principle  described  in  the  patent  under  the  name  of 
**  Crichleys  improved  patent  bivalve/*  The  bill  prayed 
an  injunction  and  account. 

Mr.  Hobhouse  and  Mr.  /.  J,  Hamilton  Humphreys, 
for  the  Plaintiffs,  now  moved  for  an  injunction. 

Mr.  Selwyn  and  Mr.  Druce^  for  the  Defendant, 
ai^ued,  that  there  was  no  novelty  in  Wright's  patent,  and 
that  the  Defendant  was  not  estopped  from  disputing  its 
validity,  because  he  had  not  warranted  it,  and  had  merely 
assigned  to  the  Plaintiffs  such  right  in  it  as  he  had. 
Secondly,  that  the  Defendant's  stoves  were  constructed 
on  an  entirely  different  principle  from  that  of  the  Plain- 
tiffs,' and  that  the  manufacture  and  sale  of  them  con- 
stituted no  infringement  on  the  Plaintiffs'  patent  rights. 

TTie  Master  of  the  Rolls. 

Having  looked  carefully  at  this  matter  and  examined 
the  models  and  the  stoves  themselves,  my  opinion  is, 
that  the  Defendant  has  accurately  described  his  stove 
as  being  an  improvement  upon  the  Plaintiffs'  patent 
stove,  and  it  appears  to  me  to  be  an  improvement  upon 
the  Plaintiffs'  patent. 

I  do  not  intend  to  express  my  opinion  as  to  the 
validity  of  Wright's  patent.  I  will  assume,  for  the 
purpose  of  my  judgment,  that  it  is  worth  nothing  at  all. 

But 
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teres!  at  4L  St.  per  cent,  and  dnly  peifonD  the  eoioiaiits 
and  agreements  therein  contained,  then  the  mortgagees 
should  not  call  in  the  principal  sum  before  the  22Dd 
day  of  October^  1867,  and  that  the  mortgagor  sfaonU 
not  be  at  liberty  to  pay  off  the  same  before  that  day. 

The  executors,  by  a  deed  poll  dated  the  2lst  of 
January f  1863,  declared  that  they  woold  stand  pos- 
sessed of  the  mortgage  debt  of  3,530/.,  and  of  all  other 
the  stocks,  funds  and  securities  in  or  upon  which  the 
3,530/.  might  at  any  time  thereafter  be  laid  oat  or  ia- 
vested,  upon  the  trusts  contained  in  the  will  for  secoring 
the  150/.  to  Francis  William  Johnston  Vickery,  and  after 
his  decease  for  the  benefit  of  the  Plainti£ 

The  property  mortgaged  was  let  for  ninety-nine  years 
from  1861  on  ground  rents,  amounting  in  the  whole  to 
176/.  This  was  made  up  of  eight  ground  rents  of  18/. 
each,  and  two  of  16/.  each.  The  Defendant's  answer 
stated  that  the  annual  value  of  each  of  these  ten  houses 
was  100/.  a  year. 

The  Plaintiff,  by  this  bill,  insisted  that  the  mortgage 
was  not  a  proper  investment  to  satisfy  the  trust  in  bis 
favor ;  that  the  messuages  and  buildings  on  which  the 
3,530/.  and  interest  had  been  secured  did  not  yield  a 
sufficient  rental  adequately  or  permanently  to  secore 
the  150/.  a  year,  and  were  wholly  inadequate  to  secure 
the  principal  sum  of  3,530/.  He  alleged  that  if  the 
mortgage  were  paid  off  and  invested  in  Consols,  at  the 
present  or  average  price  thereof,  such  investment  would 
be  wholly  insufficient,  in  respect  either  of  capital  or 
income,  to  answer  the  trusts  of  the  will  in  favor  of  the 
Plaintiff. 

The  Plaintiff  also  insisted^  that  the  discretion  was 

vested 
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possessed  thereof  and  of  the  proceeds  thereof,  upod  1863. 
trust  to  pay  the  said  annaal  proceeds  of  150/.,  as  and 
when  the  same  shall  become  receivable,  into  the  hands 
of  my  brother  Francis  William  Johnston  Vickery  for 
and  during  the  term  of  his  natural  life."  She  then  de- 
clared the  annuity  should  cease  if  he  should  anticipate 
it,  and  proceeded  as  follows : — *^  And  from  and  after  the 
decease  of  Francis  William  Johnston  Vickeryj  then  I  do 
hereby  declare  and  direct  that  my  trustees  shall  stand 
possessed  of  the  stocks,  funds  and  securities  in  or  upon 
which  the  investment  hereinbefore  directed  to  be  made 
for  the  purpose  of  producing  the  said  annual  sum  of 
150/.  shall  have  been  made^  upon  trust  for  my  nephew 
Francis  Vickery.** 

The  testatrix  gave  the  residue  of  her  real  and  personal 
estate  to  John  Evans  and  William  Drury,  whom  she 
appointed  executors. 

The  testatrix  died  in  December,  1861,  and  her  will 
was  proved  by  the  executors. 

After  the  death  of  the  testatrix,  her  executors,  in  order 
to  meet  the  150/.  a  year,  invested  3,530/.  upon  a  mort- 
gage often  freehold  messuages  and  buildings  in  Colville 
Square  and  Colville  Terrace,  West  Notting  Hill,  in  the 
county  of  Middlesex,  and  by  an  indenture  dated  the 
22nd  day  of  October,  1862,  and  made  between  Mr. 
Tippett  of  the  one  part  and  John  Evans  and  William 
Drury  of  the  other  part,  these  freehold  messuages  were 
conveyed  to  John  Evans  and  William  2>r«ry,  their  heirs 
and  assigns,  subject  to  the  indentures  of  lease  therein 
mentioned,  by  way  of  mortgage  for  securing  the  sum 
of  3,530/.  with  interest  thereon  at  the  rate  of  5/.  per  cent, 
per  annum,  reducible  to  the  rate  of  4/.  5s.  per  cent,  per 
annum  on  punctual  payment,  and  subject  to  a  provision 
to  the  effect,  that  if  the  mortgagor  should  pay  such  in* 

terest 
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1863. 


their  own  residue,  and,  by  investing  at  the  highest  rate 
of  interest  possible,  to  diminish  the  capital  necessary  to 
produce  the  annuity.  According  to  their  contention,  if 
they  could  have  obtained  a  security  at  10/.  per  ceud. 
they  would  have  been  justified  in  taking  it,  although  the 
effect  would  have  been  to  give  the  Plaintiff  a  capital  of 
no  more  than  1,500/.  Secondly,  the  rule  of  the  Court 
is,  that  trustees  are  not  justified  in  lending  more  than 
two-thirds  of  the  value  on  freehold  lands ;  Stickney  v. 
8ewell(a) ;  or  more  than  one-half  on  house  property; 
Norrxs  v.  Wright  {b) ;  Stretton  v.  Ashmall  (c) ;  Lewin 
on  Trusts  (d).  Here  is  an  investment  of  3,530/.  on 
house  property  of  the  value  of  about  4,000/.,  producing 
a  rental  of  no  more  than  176/.  a  year,  and  six  of  the 
houses  are  still  unlet.  Even  taking  the  Defendant's 
own  valuation,  the  advance  was  far  beyond  what  the 
rules  of  the  Court  justified. 


Again,  payment  of  the  mortgage  money  cannot  be 
demanded  for  five  years,  and  the  Plaintiff  might  thus 
for  several  years  be  kept  out  of  his  money ;  this  was  an 
improvident  and  improper  stipulation  on  the  part  of  the 
trustees. 

Mr.  JEHdertan  for  the  annuitant 


[The  Master  of  the  Rolls. 

I  do  not  consider  this  as  being  an  investment  on  house 
property  worth  \76L  a  year,  but  on  the  whole  value  of 
the  houses  and  property.  The  only  question  is  this : — 
are  the  trustees  entitled,  by  lending  at  a  high  rate  of  in- 
terest, to  reduce  the  amount  of  the  capital  to  which  the 

Plaintiff 


(a)  1  Myl.  4-  Cr.  8. 
(6)  14  Bean.  307. 


(0  3  Drew.  12. 

{d)  Pttge  242  (ilk  tdU.) 
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Plaintiff  is  entitled  after  the  death  of  the  annuitant  If 
they  could  get  51.  or  6Z.  per  cenLt  could  they  properly 
invest  the  money  on  that  security  ?] 

Mr.  Southgate  and  Mr.  Whitehome  for  the  executors. 
We  contend  that  the  trustees  would  be  entitled  to  make 
such  an  investment,  provided  they  acted  bon&fde. 

There  is  no  such  fixed  immutable  rule  as  that  con- 
tended for.  Stickney  v.  Sewell  merely  lays  it  down  as 
a  **  rule  of  ordinary  prudence  ;"  and  the  Vice-Chancellor 
in  Stretton  y.  Ashmall  speaks  of  it,  '*  not  as  a  fixed  rule 
liable  to  no  variation,  but  as  a  rule  of  ordinary  discretion, 
not  to  lend  more  than  two-thirds  of  the  actual  apparent 
value."  But  here  the  point  does  not  arise ;  the  security 
is  ample,  for  the  annual  value  of  the  property  on  which 
the  fund  is  secured  is  at  least  1,000/.  a  year.  The 
reason  of  the  supposed  rule  is,  that  the  value  may  be 
diminished  by  the  amount  of  tenants'  repairs,  the  chance 
of  agricultural  distress  and  such  matters,  and  therefore 
a  large  margin  is  required ;  but  here  property  of  the 
annual  value  of  1,000/.  is  a  security  for  the  fund,  for  if 
the  rent  reserved  be  not  regularly  paid  and  the  covenants 
duly  performed,  the  lessor  and  the  mortgagees  claiming 
under  him  will  re-enter  and  recover  the  property.  The 
Court  has  often  referred  to  this  circumstance,  in  cases 
where  executors  have  required  an  indemnity  out  of  the 
assets  against  leasehold  covenants.  The  executors 
having  a  discretion  are  only  liable  in  Consols  in  case  of 
their  non-exercise  of  the  discretion ,-  Aspland  v.  WaUe{a). 
They  referred  also  to  Jones  v.  Lewis  (i),  but  reversed  ; 
see  Lewin  on  Trusts  (c). 

Mr.  Selwyn  in  reply. 

The 

(a)  20  Beao.  475.  (c)  Page  242,  n.  (e)  (Ath  edit.) 

(6)  3  De  G.  ^  Sm.  471. 
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^63^  7T5<?  Master  of  the  Rolls. 

I  am  of  opinion  that  this  is  a  valid  investment,  and 
that  the  freehold  ground  rents  of  176/.  are  a  sufficient 
security  for  3,530/.  I  concur  in  the  observation,  that 
the  freehold  rents  are  not  alone  the  security,  but  the 
houses  erected  on  the  land  add  the  value  of  those 
buildings  to  the  security  for  the  due  payment  of 
tlmt  sum.  If,  therefore,  this  sum  be  considered  as  ad- 
vanced on  house  property,  you  must  take  the  value  of 
all  the  houses,  because  practically  that  is  the  security, 
for  beyond  question  the  landlord  would  take  possession 
if  the  ground  rent  were  not  paid.  Therefore  you  have 
as  a  security  for  the  payment  of  the  interest  not  only 
the  amount  of  the  reserved  rents,  but  that  which  secures 
the  ground  rents,  which  is  the  value  of  the  houses  built 
on  the  property. 

On  the  other  question,  I  have  had  some  hesitation,  for 
there  is  no  authority  or  decision  on  the  point.  The 
singularity  of  the  case  is  this : — ^the  bequest  is  of  so 
much  money  as  will  produce  150/.  upon  an  investment 
either  **  upon  the  public  stocks  or  the  funds  or  securities 
of  the  United  Kingdom,  or  upon  the  security  of  freehold 
or  copyhold  hereditaments."  The  \5QL  is  to  be  paid  to 
one  for  life,  and  after  his  death  '^  the  stocks,  funds  and 
securities"  upon  which  the  investment  for  producing  the 
150/.  shall  have  been  made  is  given  to  the  Plaintiff. 

It  is  admitted,  and  it  cannot  be  disputed,  that  the 
trustees  cannot,  by  fraud  or  collusion,  so  exercise  their 
discretion  as  unduly  to  reduce  the  amount  payable  to 
the  Plaintiff,  and  it  is  also  quite  clear,  that  the  Plain- 
tiff cannot  insist  that  the  fund  shall  be  invested  at  the 
smallest  possible  rate  of  interest,  so  as  to  increase  the 
amount  ultimately  payable  to  him.    Generally  4/.  per 

cent. 
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cent  is  the  usual  rate  of  interest  given  by  the  Court  1863. 
when  there  is  no  fraud ;  but  I  do  not  know  of  any  rule 
which  would  fetter  tlie  discretion  of  the  trustees^  and 
prevent  a  bojid  fide  investment  of  the  fund  on  ample 
security,  if  they  can  find  a  person  who  will  give  more 
than  4/.  per  cent.,  or,  as  in  this  instance,  if  they  find  a 
person  who  will  give  4/.  5*.  per  cent.  I  am  clear  that 
this  is  not  an  improper  contract  on  their  part,  and  that 
the  security  is  ample  for  the  preservation  of  the  fund 
for  the  Plaintiff.  That  being  so,  I  do  not  know  why 
they  are  not  entitled  to  the  option  which  the  testatrix 
has  given  them,  provided  they  invest  on  perfectly  good 
security.  I  am  of  opinion  that  they  have  invested  on 
good  freehold  ground  rents.  If  the  trustees  had  in- 
vested at  a  time  when,  from  accidental  circumstances, 
as  the  falling  of  funds,  or  the  state  of  trade,  the  rate  of 
interest  was  very  high,  I  see  nothing  to  deprive  them  of 
the  benefit  of  it,  though  they  are  residuary  legatees, 
provided  their  object  was  not  to  increase  their  own  in- 
terest at  the  expense  of  the  Plaintiff.  The  trustees  are 
entitled  to  a  declaration  in  favor  of  the  investment. 

This  point  was  also  referred  to : — that  the  money  was 
lent  on  a  condition  that  it  should  not  be  called  in  for 
five  years,  and  as  the  mortgage  deed  is  dated  October, 
1862,  the  Plaintiff  might  be  kept  out  of  his  money 
if  the  tenant  for  life  were  to  die  before  the  five  years.  I 
think  the  Plaintiff  would,  in  that  event,  be  entitled 
either  to  have  a  transfer  of  the  mortgage  or  to  have  the 
mortgage  sold  and  the  deficiency  made  up  by  the  trus- 
tees, because  he  is  entitled  to  payment  at  once. 

I  am  of  opinion,  therefore,  that  this  is  not  an  improper 
security,  although  the  trustees  may  be  liable  to  the 
Plaintiff  to  make  good  the  deficiency  in  the  event  of 
the  sale  of  the  mortgage  within  five  years,  and  con- 
sequently 
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seqaently  that  the  Plaintiff  is  not  entitled  to  say  ihit 
they  must  make  another  investment.  I  do  not  think 
it  proper  to  dismiss  the  bill,  but  I  will  declare  this  to  be 
a  proper  investment  with  liberty  to  apply. 


1864.  WALLACE  V.  THE  ATTORNEY-GENERAL. 

Feb.  1, 11. 

rilHE  Right  Honorable  Henry  Seymour  Convoay^  com- 


Construction 
of  a  charitable 


ffift  to  the  hoL  monly  called  Lord  Henry  Seymour,  was  bora  in 

pitals  of  Lou-    France  in  the  year  1805.   He  always  resided  in  France; 
iijjondon**    ^^  ^^^  ^^^^^  ^^  ^^  ^^^^  ^^Y  of  August,  1859,  and  his 

in  ita  jjopular    domicile,  at  the  time  of  bis  decease,  was  French. 

sense,  is  a 

wordoffluo-  T       i    rr  i^ 

tuating  extent      Lord  Henry  Seymour  made  twenty-one  testamentary 

domicfled^^     writings,  eighteen  of  which  only  were  valid  according  to 

Pant  be-  ^      the  law  of  France.    The  twenty-one  documents  were 

residue^*' to'     ^''  written  by  himself  in  the  French  language  and  had 

the  hospitals     been  duly  registered,  as  required  by  law,  in  France,  and 

of  PortM  and 

London"  (aux   b&d  also  been  proved  in  England, 

hospices  de 

£owrfw)^The  ^y  ^^^  ^^  *^®®  instruments,  dated  the  19th  of  June, 
Court,  con-  1856,  he  expressed  himself  (according  to  the  notarial 
tesfatof  had      translation)  as  follows  :— 

W^^in  th^       "  ^   g'^^  *°^  bequeath  all  the  personal  estate  and 

ordinary  and  objects  of  which  I  have  not  above  disposed  of  to  the 

in  which  per-  hospitals  of  Paris  and  London,  which  for  that  purpose 

sons  are  said  j  appoint  my  residuary  legatees"  (a). 

London,  re-  '^^^ 

lected  all  the  (a)  '*  Aux  hospices  de  Parti  et      eflet  mes  l^gataires  universels.'' 

local  bounda-     de  Londret,  que  j'institue  k  cet 
ries  suggested, 

and  held  that  an  accurate  definition  of  the  extent  of  the  limits  of  the  metropolu  of 
London  was  not  capable  of  being  made,  and  it  determined  on  deciding  the  rights  of 
each  claimant  separately.  The  Court  also  considered  that  bouses  which  stood  in  s 
street,  with  houses  continuous  to  the  cities  of  London  and  WestminsUr  and  the  boroogh 
of  Souikwark,  were  within  the  limit,  and  also  that  the  Consumption  Hospital  at 
Brompion  came  within  the  terms  of  the  bequest. 
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There  were  some  other  expressions  in  the  testamentary  1864. 
instruments  on  which  reliance  was  placed  in  the  argu- 
ment. ThuSy  the  testator  had  given  a  sum  necessary 
to  produce  an  income  of  10,000  francs  a  year,  subject 
to  the  life  interest  therein  of  Miss  JEllen  Menchin,  '^  a 
T Hospice  des  Lunatics  de  Londres,''  and  be  had,  on 
several  occasions,  referred  to  his  solicitor,  Mr.  Capron, 
of  Saville  Row,  Westminster^  as  "ilfr.  Capron,  mon 
notaire  it  Londres*' 

This  suit  was  instituted  by  the  English  executor  for 
the  administration  of  the  estate. 

By  the  decree  made  25th  July^  1863,  it  was  ordered, 
amongst  other  things,  that  the  following  inquiries  should 
be  made: — 

'*  8.  And  in  case  the  testator,  at  the  respective  times 
aforesaid,  resided  and  was  domiciled  in  France^  an  in- 
quiry what  was  the  effect,  according  to  the  law  of 
Franccy  of  the  residuary  bequest,  by  the  said  testator,  to 
the  Paris  and  London  hospitals  {aux  hospices  de  Paris 
et  de  Londres),  and  what  institution  or  institutions  or 
person  or  persons  was  or  were,  according  to  the  law  of 
France,  meant  by  the  word  "  hospices,"  and  what  insti- 
tution or  institutions,  person  or  persons  was  or  were 
entitled,  in  France  and  in  England,  to  the  residuary 
bequest  contained  in  the  will  and  testamentary  papers, 
or  some  or  one  of  them. 

'*  9.  An  inquiry  what  institution  was  meant  by  The 
London  Lunatic  Hospital  {*  Hospice  des  Lunatics  de 
Londres^)  mentioned  in  the  testamentary  paper  No.  2.'* 

Under  this  reference,  141  claims  had  been  carried  in, 
and  the  Master  of  the  Rolls  directed  the  limits  of  Xoit- 
don  to  be  argued  before  him  in  open  Court  by  three  or 

vol*,  xxxni — III.  c  c  four 
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1864.       four  of  the  institutions  claiming  to  be  entitled  to  share 
in  the  gift  of  the  residuary  estate  of  the  testator  to  the 
''  Hospices  des  Londres,*'  so  that  the  expense  of  pro- 
ceeding upon  and  considering  claims  which  might  be 
eventually  disallowed  by  reason  of  the  institution  not 
being  within  London^  though  entitled  as  hospices^  might 
be  saved.    The  Chief  Clerk  selected  the  four  foUowiog 
institutions  to  argue  the  point  for  the  institutions  in  their 
several  districts^  viz. : — St.  Bartholomew's  Hospital  for 
the  city  of  London  only  ;  St.  George's  Hospital  for  the 
cities  and  liberties  of  London  and  Westminster;  London 
or  University   College  Hospital  for  the   metropolitan 
boroughs;   and   the  Brompton  Consumption  Hospital 
for  the  Registrar-General's  district. 

The  Plaintiff's  solicitors  furnished  the  following 
various  limits  of  London  as  defined  at  different  times 
and  for  different  purposes,  viz. : — 1.  The  London  postal 
district,  which  is  a  circuit  of  twelve  miles  from  the  Post 
Office.  2.  The  metropolitan  police  district,  a  circuit  of 
fifteen  miles  from  Scotland  Yard,  and  the  whole  of  any 
parish  any  part  of  which  is  within  the  circle.  3.  The 
London  cab  radius,  being  four  miles  from  Charing  Cross. 
4.  The  metropolitan  parliamentary  boroughs.  6.  The 
cities  of  London  and  Westminster  and  their  liberties. 
6.  The  (old)  bills  of  mortality,  now  superseded  by  the 
Registrar-General's  district.  7.  The  metropolitan  dis- 
trict under  the  Poor  Law  Amendment  Act.  8.  The 
London  district  comprised  in  the  weekly  return  of  the 
Registrar-General.  9.  The  district  covered  by  the 
population  of  London  returned  under  the  government 
census.  10.  The  district  comprised  within  the  Metro- 
polis Local  Management  Act,  which  is  the  same  as  the 
last  three  with  the  exception  of  the  addition  of  Penge. 

The  case  now  came  before  the  Court  for  argument 

Mr. 
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Mr.  Sehcyn  and  Mr.  i^  J,  Wood  for  University  College        1864. 
Sospital,  V^^^-w/ 

Wallace 

Mr.  Southffote  and  Mr.  JR.  Hawkins  for  S^.  George  t     ATt.-GaK, 

Mr.  De  Oex  and  Mr.  W.  W,  Streeien  fdr  the 
£rompton  Consumption  Hospital 

Mr.  Baggallay  and  Mr.  Macnaghteh  for  S^  Thomas^ 
Hospital. 

Mr.  Hohhouse  and  Mr.  ^.  22.  F.  Johnson  for  5/. 
JBartholomew's  Hospital. 

Mr.  TFartf  for  other  claitnanta. 

Mr.  Baggallay  and  Mr.  Schomhetg  for  the  Plaintiff. 

Mr.  Wickens  foi*  the  At torney^  General. 

The  following  authorities  were  referred  to  : — Beckford 
ir.Crutwell(a);I>itcham  v.  CAtt?w(6);  Mallan  y.May{c); 
jElliott  V.  TAc  iSottM  Devon  Railway  Company  (rf) ; 
Surbige  v.  ./aies  (c) ;  ie  iJoy  v.  Lewen  (f) ;  Sir 
JVilliam  Petty  (^) ;  16  ^  16  Vict.  c.  84  (the  Metropolis 
Water  Act,  1852);  16  ^  17  Vict.  c.  33  (Metropolitan 
Hackney  Carriages) ;  18  iSf  19  Vict  c.  122  (the  Metro- 
politan Building  Act,  1866) ;  23  ^  24  Vict.  c.  126  (the 
Metropolis  Gas  Act,  1860). 


The 

(a)  5  Car.  4-  P.  242,  and  1  (d)  2  Exch.  Rep.  725,  S.  C. 

JIfoo.  *  U.  187.  (e)  1  Bos.  Sf  P.  225. 

(6)  1  JMo.  *  P.  735,  and  4  (/)  1  Sid.  405. 

^i'n^.  706.  (g)  £uay  on  Political  Arithr 

(c)  l3Mee.^  W.  511.  metic. 

cc2 
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J^^  The  Master  of  the  Rolls. 

I,.  The  question  that  1  have  to  determiDe  upon  this 

Att.-Gek.  Bummons  is,  the  exteot  topographically  of  the  word 
11  Feb,  ^^  London'*  employed  by  the  testator  in  his  will.  The 
will  is  written  in  French,  and  by  it  he  gives  all  the 
residue  of  his  estate  to  the  hospitals  of  Paris  and  of 
London.  The  words  in  the  original  will  are  "aux  kapuxi 
de  Paris  et  de  Londres."  I  have  not,  on  this  summoDS, 
to  deal  with  or  consider  the  extent  or  eflfect  of  the  word 
"  hospices."  All  that  I  have  to  consider  is,  what  is  in- 
cluded in  the  words  "  hospices  de  LondreSj'  which  are 
properly  translated  "  hospitals  of  London,^  as  used  by 
the  testator  in  his  will. 

Four  claimants  have  been  selected  to  argue  for  different 
classes  of  hospitals.  One  is  confined  to  the  city  of 
London^  strictly  and  technically  so  called  ;  another 
extends  to  the  limits  of  the  old  bills  of  mortality,  which 
were  dilscontinued  in  the  year  1847;  a  third  claim  ex- 
tends to  the  limits  of  what  are  usually  called  the  metro- 
politan boroughs,  and  the  fourth  extends  to  the  limits 
included  in  the  Registrar  General's  return. 

There  are,  I  think,  insuperable  objections  to  the 
adoption  of  any  one  of  these  proposed  limits.  As 
regards  the  city  of  London  proper,  it  is  argued  with 
great  force,  that  the  limit  of  the  city  of  London  proper 
affords  a  safe  and  intelligible  limit,  easy  to  be  carried 
into  effect  and  admitting  of  no  ambiguity,  and  that  if 
the  Court  proceeds  beyond  this,  it  is  impossible  to  draw 
a  line  and  say  that  London  begins  or  ends  on  any  par- 
ticular spot. 

Several  cases  have  been  cited  to  shew  that  this  has 
been  the  governing  principle  in  several  decisions.    In 

one 


Wallace 
r. 
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one  of  these  (a)  a  man  was  convicted  of  perjury  for  1864. 
having  sworn  that  a  particular  person  was  in  London^ 
when  in  truth  he  was  in  Southwark,  In  another  (i)  a 
man,  who  covenanted  not  to  carry  on  business  as  a  dentist  Att.-Gem. 
in  London,  was  held  not  to  have  broken  his  covenant 
by  carrying  on  that  business  in  Chreat  Russell  Street, 
Sloomsbury,  But  whatever  may  be  thought  of  these 
decisions,  the  former  of  which,  I  think,  would  scarcely 
be  followed  in  the  present  day,  it  is  clear  that  the  tes- 
tator, in  this  case,  did  not  use  the  word  **  London''  in 
any  technical  or  restricted  sense  in  this  will,  for  he 
speaks  of  Mr.  Capron,  his  solicitor,  as  residing  ^' i 
Londres,"  and  the  evidence  shews  that  neither  Mr. 
Capron's  residence  nor  his  office  is  situated  within  the 
limits  of  the  city  of  London.  It  is  obvious  that  the  tes- 
tator uses  the  word  "London"  in  the  ordinary  and 
popular  sense  in  which  persons  are  said  **  to  reside  in 
London,"  and  in  which  sense,  the  city,  the  borough  of 
Southwark  and  the  city  of  Westminster,  and  many  of  the 
adjoining  places,  are  considered  as  forming  part  of  the 
great  metropolis  of  London. 

I  have  no  hesitation,  therefore,  in  coming  to  the  con- 
clusion, that  the  words  of  the  will  do  not  confine  the 
gift  to  hospitals  within  the  boundaries  of  the  city  of 
London  properly  so  called. 

When  I  have  arrived  at  this  conclusion,  I  feel,  to  its 
fullest  extent,  the  difficulties  which  induced  the  Court, 
in  the  cases  I  have  referred  to,  to  confine  the  terms  to 
the  narrowest  limits ;  and  I  admit  that  no  one  of  the 
other  limits  proposed  by  the  three  other  classes,  and 
which  [  have  stated,  can  be  allowed  to  be  the  proper 

extent 

(a)  Le  Roy  v.  Letcen,  1  Sider^  (h)  Maltan  v.  May.  13  Mee. 
jiH,405.  ^W.5iU 
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1864.       extent  and  limit  of  the  npe^ning  of  the  word  ^'  JUmlon  " 

^•^^>^'^      ^  used  by  the  t^tator. 
Wallace 

ATT.-Q9V.  The  bills  of  mortality  present  insuperable  difficulties 
98  a  limit.  They  were  fixed  in  the  time  of  Car.  /|., 
^nd  they  were  discontinued  at  the  close  of  the  year  1847. 
They  include  only  entire  parishes  and  pot  parts  of 
parishes.  They  exclude  the  whole  of  Jtfaryleboue  and 
the  whole  of  St.  Pancras,  whilst,  in  ordinary  parlance, 
these  parishes  have  long  since  formed,  and  do  now 
fornr^y  part  of  the  great  metropolis  of  London.  It  would 
be,  in  my  opinion^  preposterous  and  purely  arbitrary,  to 
draw  a  line  through  such  a  street  as  Gower  Street,  and 
to  determine  that  one  house  in  it  was  in  London  and  the 
•  adjoining  house,  separated  merely  by  a  party  wall,  was 
not  in  London.  Yet  such  would  be  the  result  of  taking 
the  limit  of  the  old  bills  of  mortality  as  a  test  for  the 
limits  of  London. 

The  proposal  to  adopt  the  boundaries  of  the  so-called 
metropolitan  boroughs  would  be  just  as  arbitrary  and 
as  objectionable.  By  it,  large  agricultural  districts  in 
the  neighbourhood  of  Zoncfon  would  be  included  in  such 
limits,  while  the  closely  built  and  thickly  inhabited 
parts  of  JBrompton  and  Kensington,  immediately  ad-* 
joining  the  city  of  Westminster,  would  be  excluded. 

Still  less  could  I  adopt  the  limits  included  in  the 
Registrar-General's  return,  which  includes  Plumsteadp 
JEltham  and  Woolwich  in  Kent,  Greenwich,  Sydenham^ 
Putney,  Streatham  and  many  other  similar  places.  Not 
even,  in  the  widest  scope  of  the  popular  sense  of  the 
term  London,  could  persons  residing  at  Plumstead  or 
Woolwich  be  said  to  be  residing  in  London. 

I  have  had  various  other  boundaries  suggested  to  me, 

but 
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but  they  are  all  equally  unsatisfactory.  The  boundaries  1864. 
of  the  cities  of  London  and  Westminster  would  be  too 
limited ;  the  limits  of  the  metropolitan  post  office  de<- 
livery  would  be  too  large;  and,  in  truth,  I  have  come 
to  the  conclusion  that  an  accurate  definition  of  the 
extent  of  the  limits  of  the  metropolis  of  London^  pro- 
perly so  called,  is  not  capable  of  being  made,  and, 
accordingly,  in  none  of  the  cases  cited  to  me,  has  it 
been  attempted,  except  where  the  strict  and  technical 
limit  of  the  city  of  London  proper  has  been  adopted, 
which  technical  meaning  has,  as  I  have  already  stated 
my  opinion  to  be,  been  excluded  by  the  testator  himself. 

I  am,  therefore,  driven  to  adopt  a  course,  which,  in 
truth,  has  been  adopted  by  the  learned  Judges  who,  in 
the  case  of  Ditcham  v.  Chivis  (a)  and  in  Beckford  v. 
Crutw$U(b),  both  of  which  were  cited  to  me,  decided 
that  the  word  **  London^*  was  nomen  collectitmm,  and  that 
it  was  not  to  be  confined  to  the  limits  of  the  city.  I 
roust,  therefore,  deal  with  each  case  separately,  and  say 
whether,  in  this  or  in  that  particular  case,  it  be  or  be 
not  within  the  limits  of  **  London,'*  as  that  word  is  used 
by  the  testator  and  as  it  is  popularly  understood. 

I  concur  in  the  argument  of  counsel,  that  the  word 
**  London,'  in  its  popular  sense,  is  a  word  of  fluctuating 
extent,  that  it  had  a  different  meaning  two  hundred 
years  ago  from  what  it  had  one  hundred  years  ago,  and 
that  one  hundred  years  ago  it  was  less  extensive  than 
It  was  at  the  commencement  of  this  century,  and  that 
the  limits  of  London,  since  1800,  have  been  extending 
gradually  up  to  the  present  time.  In  my  opinion,  this 
is  the  mode  in  which  I  must  deal  with  the  bequest  in 

question  :— 

(o)  4  Bing.  706.  (b)  5  Car.  ^  P.  242;  and  1 

Moif.  ^  Rob,  187. 
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1864.  question  : — by  considering  what  hospitals  may  properly 
be  said  to  be  included  in  the  words  **  London  hospitals'' 
in  1859,  when  the  testator  died. 


Wallace 
Att.-Gen. 


In  order  to  afford  a  guide  to  the  parties  concerned  la 
this  matter,  and  without  laying  down  any  definition,  I 
will  explain,  as  well  as  I  am  able,  the  general  grounds 
on  which  I  shall  proceed  to  hold  an  institution  to  be 
within  the  objects  of  the  testator's  bounty.  Sir  William 
Petty  (a),  writing  in  the  reign  o(  James  IL,  in  a  passage 
to  which  I  was  referred,  defines  London  to  be  "the 
housing  within  the  walls  of  the  old  city,  with  the  liberties 
thereof,  Westminster 2ind  the  borough  o(  Southv:ark,dLnA 
so  much  of  the  built  ground  in  Middlesex  and  Surrey, 
whose  houses  are  contiguous  unto  and  within  call  of 
those  aforementioned."  Not  adopting  the  exact  expres- 
sion of  that  very  observant  and  intelligent  writer,  I  may 
say,  however,  I  consider  that  this  is  the  principle  upon 
which  it  is  to  be  decided,  and  that  those  houses  lie  within 
London  which  stand  in  a  street  continuous  to  the  cities 
of  London  and  Westminster  and  the  borough  of  South- 
toarhj  that  is,  with  contiguous  houses.  More  accurately 
than  this,  as  a  general  statement,  I  cannot  define  it;  but, 
as  an  instance  of  my  meaning,  I  am  of  opinion  that  the 
Brompton  Consumption  Hospital  is  included  within  the 
limits  of  London^  and  that  it  is  one  of  the  hospitals  of 
London  within  the  meaning  of  this  bequest. 

I  think  also  that  I  see  indications  in  the  testator's 
will,  that  he  included  in  his  bequest  hospitals  of  which 
the  inhabitants  of  London  had  the  benefit,  and  that  it 

has 

{a)  "  What  is  meant  by  Lon^  borough  of  Southwark^  and  so 

don  1    By  the  city  of  London^  much  of  the  built  ground  in  Mid' 

we  mean  the  housing  within  the  dlaex  and  Storey ^  whose  houses 

walls  of  the  old  city,  with  the  are  contiguous  unto  or  within  call 

liberties  thereof,  Westmimter,  the  of  those  aforementioned." 


Wallace 

V. 
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has  reference  not  merely  to  the  local  description,  but  to  1864. 
the  patients  as  well.  For  instance,  he  gives  the  re« 
version  of  a  sum  of  money,  which  is  bequeathed  to 
JEUen  Minchin  for  life,  to  the  hospital  previously  men-  Att.-Gen, 
tioned  in  his  former  will ;  on  turning  to  which  it  appears 
that  it  is  left  to  the  Hospital  of  the  Lunatics  of  London. 
This  is  undoubtedly  yery  slight ;  but  however  this  may 
be,  my  opinion  is,  that  I  cannot  lay  down  a  general  rigid 
line  to  include  some  and  exclude  others,  and  that  I 
must  deal  with  each  case  separately,  and  to  avoid  multi- 
plicity of  application,  I  afford  a  guide,  as  far  as  I  am 
able, by  stating,  that  the  bequest  includes  certain  hospitals 
which  I  point  out,  and  it  bf  course  includes  all  those 
which  are  still  nearer  London,  or  more  obviously  within 
that  meaning,  and  I  do  this  on  the  principle  that  I  have 
pointed  out. 

It  is  with  this  view  that  I  have  selected  the  hospital 
at  Brompton  as  being  one  which  is  entitled  to  a  share  in 
this  bequest.  If  any  doubt  arise  as  to  any  other  insti- 
tution, I  must  deal  with  it  separately  in  Chambers ;  but 
of  course  no  hospital  which  was  not  in  existence  at  the 
date  of  the  testator's  decease  can  have  any  share  in  the 
bequest. 


Note. — Since  the  argument,  Mr.  Maenaghten  has  kindly  furnished 
me  with  the  following  authority  as  to  the  definition  of  Rome,  which  is 
very  similar  to  that  of  the  Master  of  the  Rolls.  "  De  verborum  signi- 
licatione,  2. —  Urbii  appellatio  muris,  Roma  autem  continentibu 
aedificiis  finitur,  quod  latius  patet.*'— Diget ^  Lib,  L.  Tit,  XVI, 
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1864. 


PEARMAN  V.  PEARMAN 

Feb.  1,  11. 

In  residuary 
gif^  the  de- 
cisions shew 
a  strong  incli- 
nation of  the 
Court,  in  all 
cases  where 
it  is  possible, 
to  make  the 
gift  vested. 

A  bequest 
"  to  pay  and 

dren^^aa  and"  ^  manage  and  carry  on  his  farming  business  upon  the 
when"  they      farm  he  then  occupied  upon  a  lease  under  Sir  John 

age,  is  ambigu-  Eardley  Eardley  Wilmot,  B^vonei/mBerkeswellffor&t 
ous,  and  these 
words  are  not 
to  be  treated 


nPHE  testator  bequeathed  as  follows: — ** And  as  to 
"^  all  the  rest  and  residue  of  his  personal  estate  and 
effects  upon  the  trusts  following,  (that  is  to  say,)  upon 
trust  that  they,  his  trustees  and  the  surviTor  of  them, 
use  and  employ  such  part  thereof,  as  also  such  part  of 
his  live  and  dead  stock  as  should  be  found  necessary 
for  the  purpose,  to  enable  them  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor, 


remainder  of  the  term  of  twenty-one  years  thereia 
granted,  in  order  to  enable  them  to  briny  up,  chthe, 
educate  and  maintain  all  his  children  living  at  his  de- 
cease, or  with  which  his  said  wife  might  be  then  enciente 
with.  And  he  thereby  directed  his  trustees  and  the 
survivor  of  them  to  pay  and  divide  the  whole  of  the  said 
residue  of  his  said  personal  estate  and  effects  unto  all 
his  said  children,  in  equal  shares,  as  and  when  he,  she 
or  they  should  respectively  attain  the  age  of  twenty-one 
years,  as  the  before-mentioned  term  of  twenty-one  years 
would  then  have  expired.  But  in  case  any  or  either  of 
his  said  children  should  happen  to  die  under  age,  leaving 
issue  of  his,  her  or  their  body  or  bodies  lawfully  be- 
minority,  held  gotten,  then  he  thereby  directed  his  trustees  and  the 

^^"l^f • ,  ,  survivor 

A  testator 

bequeathed  his 

residue  to  his  children,  in  terms  which  gave  them  a  vested  interest,  subject  to  be 
divested  in  favour  of  their  children  on  their  death  under  twenty-one.  He  then  pro- 
vided, that  if  it  should  happen  that  he  should  leave  no  such  children  or  child  living  to 
attain  twenty-one,  "or  such,  if  any,  dying  without  leaving  lawful  issue,"  then  over:-- 
Held,  that  "  the  dying"  referred  to  was  dying  under  twenty-one,  and  that  the  testator's 
children,  on  attaining  twenty -one,  acquired  au  indefeasible  interest 


as  equivalent 
to  a  gift  to 
such  of  the 
children  as 
should  attain 
that  age. 

Gift  "  to 
pay  and  di* 
vide*'  residue 
amongst  chil- 
dren "  as  and 
when"  they 
attained 
twenty- one, 
with  a  mainte- 
nance clause 
not  co-exten- 
sive with 
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survivor  of  them  to  pay,  fissign  apd  transfer  the  part  or  1864. 
share  of  such  deceased  child  or  children  unto  such  his, 
her  or  their  issue,  share  and  share  alike  (if  more  than 
one)  when  and  so  soon  as  they  should  severally  and  re- 
spectively attain  their  several  and  respective  ages  of 
twenty*one  years,  and  to  pay  and  apply  the  interesit, 
dividends  and  produce  thereof,  in  the  meantime,  for  and 
towards  their  respective  maintenance  and  education.*' 

"  Provided  always,  and  if  it  should  happen  that  he 
should  have  no  such  children  or  child  living  to  attain  the 
said  age  of  twenty-one  years,  or  such,  if  any,  dying  with- 
out leaving  any  lawful  issue,  then"  upon  trusts  for  certain 
other  persons. 

Tbe  testator  died  in  1859;  he  had  one  child  Frances, 
with  whom  his  wife  was  encienie  at  his  death  ;  she  was 
now  about  five  years  old.  The  testator  at  his  death  was 
in  the  occupation  of  the  farm  alluded  to,  under  a  lease 
dated  in  1857  for  twenty-one  years.  The  question  arose, 
upon  the  claim  of  the  infant  to  maintenance,  whether 
the  bequest  to  her  was  vested  or  contingent. 

It  was  argued,  on  the  one  hand,  that  the  gift  to  the 
children  was  vested ;  for  notwithstanding  the  words  ^^pay 
and  divide'*  amongst  the  children  **  as  and  when'*  they 
attained  twenty*one,  still  the  gift  was  residuary,  and 
there  was  a  direction  for  maintenance. 

On  the  other  side,  it  was  argued,  that  the  words  of 
gift  consisted  merely  in  the  direction  to  pay  at  twenty- 
one,  and  that  this  made  the  gift  contingent.  It  was 
also  pointed  out  that  there  was  a  gap  in  the  maintenance 
clause,  which  lasted  only  during  the  lease,  and  did  not 
extend  to  the  whole  minority, 

Mr. 
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1864.  and  inconsistent  with  the  gift  to  the  children,  ^as  and 
when''  they  attain  twenty-one,  and  both  could  not  co- 
exist together;  but  in  truth  such  is  not  the  meaning, 
although  the  clause  is  very  ill  expressed,  as  iodeed  the 
whole  will  iS|  which  is  most  inaccurately  and  martificially 
drawn,  though  apparently  the  work  of  some  professioinl 
man.  The  words  are  these,  ''  Provided  always,  &c 
{see  ante,  p.  395].  The  question  turns  on  the  meaning 
of  the  words  '*  or  such,"  and  I  am  of  opinion  that  these 
words  refer  to  the  whole  of  the  previous  sentence,  viz., 
no  child  living  to  attain  the  age  of  twenty-one  years/' 
in  other  words,  a  child  not  living  to  attain  the  age  of 
twenty-one  years,  and  that  which  is  meant  by  the  pro- 
viso is  the  event  of  his  having  no  child  at  all,  or,  having 
one  or  more,  that  they  should  all  die  under  twenty-one 
without  issue.  Unless  this  be  the  meaning,  not  only  is 
it,  as  I  have  already  described,  inconsistent  with  the 
previous  bequest,  but  the  whole  of  the  first  part  of  the 
proviso  as  to  the  attainment  of  twenty-one  years,  is 
wholly  unnecessary  and  surplusage,  and  it  should  ran 
thus  : — "  that  if  it  should  happen  that  he  had  no  child, 
or,  having  any,  that  they  should  die  without  issue,  then 
the  gift  over  was  to  take  effect." 

It  is  well  observed  by  Sir  James  Wtgram,  in  Leemug 
V.  Sherratt  (a),  that  the  question  must  depend  on  the 
whole  scope  and  effect  of  the  will  taken  together,  and  it 
is  on  this  principle  that  the  cases  ofEccks  v.  Birhett{h)j 
Davies  v.  Fisher  (c)  and  Harrison  v.  Orimwood{d\ 
and  indeed  all  the  principal  cases  on  this  subject,  have 
been  decided.  Acting  on  this  principle,  and  looking 
at  the  whole  scope  and  purpose  of  the  will,  I  am  of 
opinion  that  the  residue  is  vested  in  the  infant  Defendant 

Franca 

(fl)  2  Bare,  14.  (c)  5  Beav,  201. 

(A)  4  De  G.  ^  Sm.  105.  (d)  12  Beov.  192. 
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Frances  5.  B.  Pearman,  subject  to  be  divested  in  case 
she  should  die  under  twenty-one  without  issue,  and  that 
on  attaining  twenty-one,  her  interest  which  is  vested 
will  become  absolute  and  indefeasible. 


BROWN  r.  BROWN. 


B 


Feb,  13. 


Y  the  decree,  an  inquiry  was  directed  as  to  what  A  real  estate 
property  belonging  to  the  intestate  James  Brown  ^^  trustee  to 
at  the  time  of  his  death  was  comprised  in  and  devised  "11  and  divide 
by  the  will  of  James  Dowson  the  elder,  and  whether  between  A., 
such  property,  or  any  and  what  part  thereof,  was,  at  the  ^-  *"^  ^' 
time  of  the  intestate's  death,  of  the  nature,  in  equity,  of  being  dead,  A. 
real  or  personal  estate.  ^^^^^li 

received  the 
It  appeared  that  James  Dowson  the  elder,  by  his  will  '^®"^"  for  three- 
dated  in  1830,  devised  a  messuage,  &c.,  called  ''  The  years,  account- 
LamV^  to  his  daughter  Ann  Brown  for  her  life,  and  ^^fo^tbefr 
after  her  decease  to  her  husband  for  life,  and,  subject  to  shares.    A. 
these  life  interests,  he  devised  the  same  premises  to  his  ^^  his  death 

sons  James  and  George  upon  trust  to  sell ;  and  he  gave  the  estate  re- 

,  mained  un- 

and  bequeathed  the  money  to  arise  by  such  sale,  or  such  sold:— ffe/</, 

part  thereof  as  should  not  have  been  applied  in  payment  |J*®*  *^®^®  ^^ 

of  bis  debts,  funeral  and  probate  expenses,  unto  the  conversion, 

three   children   of  his  daughter  Ann^  namely,  Sarah  estate */n  * 

Brown,  Ann  Brown  and  James  Brown,  equally.  equity,  re- 

tained its  cha- 
racter of  per- 
The  testator  died  in  1832.  sonalty. 

Ann  Brown  survived  her  husband  and  died  in  March^ 
1859.  Previous  to  her  death  both  the  trustees  named 
in  the  will  had  died. 


The  three  children  oi  Ann  Brown  survived  her,  at- 
tained 
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tained  twenty-one  years  of  age  and  became  entitled  as 
tenants  in  common  to  the  Lamb  Inn  or  the  produce  of 
the  sale  of  it. 

Upon  Ann  Brown's  death,  her  son  James  Brawn 
entered  into  the  receipt  of  the  rents  of  the  Lambj  giving 
receipts  in  his  own  name,  and  accounting  to  his  sisters 
for  their  two-thirds.  No  sale  had  been  made  of  the 
premises,  and  the  legal  estate  was  still  vested  in  the 
heir  of  the  surviving  trustee. 

James  Brown  died  in  September,  1862,  three  years 
and  a  half  after  the  death  of  Ann  Brown,  the  tenant 
for  life. 

There  was  no  further  evidence  Xo  shew  any  intention 
to  reconvert  the  property,  but,  in  the  affidavit  of  Henry 
Goody,  it  was  sworn,  that  the  reason  why  James  Brown 
received  the  rent  was,  because  he  could  not  find  any 
one  to  act  in  the  matter,  the  trustees  being  dead.  The 
Chief  Clerk  being  of  opinion  that  there  was  no  indica- 
tion of  an  intention  to  elect  to  take  the  land  in  lieu  of 
the  proceeds  of  a  sale,  the  case  was  adjourned  into 
Court. 

Mr.  G.  L.  Russell,  for  the  two  sisters,  cited  JDixon 
V.  Gayfere,  No,  2  (a). 

Mr.  Karslake,  for  the  widow,  cited  Kirhman  v.  Miles(b). 

Mr.  Eddis,  for  the  heir,  cited  Davies  v.  Ashford  (c). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  there  has  been  no  re-conversion. 

Here 


(a)  17  Beav.  433. 
(6)  13  Fef.  338. 


(c)  15  Sim.  42. 
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Here  the  estate  was  devised  to  two  trustees  for  sale, 
who  were  both  dead,  and  the  three  tenants  in  common 
of  the  produce  agree  that  the  brother  shall  receive  the 
rents  and  divide  them  between  them.  The  brother  re- 
ceived the  rents  as  the  agent  of  his  sisters,  the  other 
tenants  in  common^  who  have  done  no  other  act  to  re- 
convert tha  estate.  They  have  not  apphed  for  a  con- 
veyance from  the  heir  of  the  trustees,  nor  have  they 
done  any  other  act,  except  that  they  have  received  the 
rents  of  the  property  during  three-and-a-half  years. 


1864. 


I  am  of  opinion  that  this  does  not  amount  to  a  re« 
conversion,  and  that  it  requires  something  more  than 
this  to  shew  an  intention,  on  their  part,  to  treat  the  pro- 
perty as  real  estate.  I  must  therefore  hold  that  it  is  still 
personal  estate. 


SANDFORD  v.  BALLARD.    (No.  2.) 

riiHE  Plaintiffs  and  Defendants  were  tenants  in  com- 
mon  of  some  gavelkind  property,  the  Plaintiffs 
being  entitled  to  two-thirds  of  one-half,  and  the  De- 
fendant Hannah  Ballard  to  one-third  of  one-half.  The 
Defendant  Hannah  Ballard  had  taken  possession  of 
the  whole.  The  bill  prayed  a  receiver,  and  for  the  ap- 
plication of  the  rents,  according  to  the  rights  of  the 
parties. 

On  a  former  occasion  (a)  the  Plaintiffs  had  moved 
for  a  receiver  of  the  whole  property,  but  the  application 
had  been  refused  as  regarded  the  shares  of  the  De- 
fendant, and  a  receiver  had  been  appointed  of  one  half 

only, 
(a)  30  Beav,  109. 
VOL.  XXXIII  — III.  D  D 


Feb,  15. 

A  receiver  of 
the  whole  pro- 
perty granted 
at  the  hearing 
as  between 
tenants  in 
common,  there 
being  evidence 
that  the  De- 
fendant, one  of 
them,  bad  ex- 
cluded the 
rest 
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Sandpokd 

V. 

Ballard. 
(No.  2.) 
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only.     Difficulties  bad  Bince  occurred  in  consequence 
of  the  tenant  colluding  with  the  Defendant. 

The  cause  now  came  on  for  hearing,  when 

Mr.  Jessel,  for  the  Plaintiffs,  asked  for  a  receiver  of 
the  whole.  He  argued  that  the  case  now  rested  on  a 
different  ground,  for,  first,  this  was  not  an  interlocutory 
application,  but  an  application  at  the  hearing;  and 
secondly,  that  there  was  now  proof  of  the  Defendant 
having  excluded  the  Plaintiffs,  for  by  her  answer  she 
admitted  that  she  had  received  the  whole  of  the  rent, 
and  that  she  had  refused  to  pay  any  portion  to  the 
Plaintiffs.  "  Exclusion  is  where  one  tenant  in  common 
receives  the  whole  rent  and  excludes  his  companion 
from  the  share  due  to  him;*'  Tyson  v.  Fuircloughifl). 
He  also  asked  for  an  order  on  the  Defendant  to  pay 
the  admitted  balance  due  to  the  Plaintiffs. 

Mr.  Lewin,  in  the  same  interest,  supported  the 
Plaintiffs. 

Hannah  Ballard  did  not  appear. 


T/ie  M^STEn  of  the  Rolls  said  that  he  was  of  opinion 
that  the  conduct  of  the  Defendant  amounted  to  an  ex- 
clusion, and  that  the  Plaintiffs  were  entitled  to  a  re- 
ceiver over  the  whole  property,  and  to  an  order  for  pay- 
ment of  the  balance  admitted  to  be  due  from  her  to  the 
Plaintiffs. 

(a)  2  Sim.  4*  Si.  143. 
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PEGLER  V.  WHITE. 

leh.  15, 16. 

TDY  an  indenture  dated  the  15th  ot  August,  1843,  A  court  of 

"*^     Richard  Palmer  Roupell  demised  some  premises  decree  Th^spe- 

m  Lambeth  to  Mr.  Osment  for  a  term  of  seventy-two  cific  perform- 

years,  subject  to  a  rent  of  10/.,  and  to  covenants  and  tract  for  the 

conditions,  with  a  proviso  for  re-entry  upon  non-pay-  purchaseof a 

ment  of  the  rent  or  non-performance  of  the  covenants,    from'pendin'g 

and  threatened 
litigation,  it  is 
The  lease  having  become  vested  in  the  Plaintiffs,  the  impossible  to 

Defendant  Mr,  White  ?Lgreed  to  purchase  it  for  450/.,  and  ^^qJ^  [JJe^ 

the  title  was  to  commence  with  the  lease.     The  De-  ground-rent  is 

fendant  objected  to  the  title,  and  the  Plaintiffs  instituted  the  purchaser 

this  suit  for  the  specific  performance  of  the  contract.        must  be  in- 

r  *  vnlvAH  in  m 


The  nature  of  the  principal  objection  was  as  follows : 
Richard  Palmer  Roupell  the  lessor  died  in  September, 
1856,  and  after  his  death,  Sarah  Roupell  his  widow, 
who  claimed  to  be  entitled  to  the  reversion  of  the  pre- 
mises, as  devisee  under  an  alleged  will  of  Richard 
Palmer  Roupell,  executed  a  voluntary  deed  purporting 
to  convey  the  reversion  to  William  Roupell.  William 
Roupell  was  afterwards,  on  the  22nd  of  September,  1862, 
convicted,  on  his  own  confession,  of  having  forged  the 
will  oi Richard  Palmer  Roupell,  and  he  was  now  under- 
going his  sentence.  The  validity  of  the  will  had  also 
since  been  contested  in  two  actions  in  respect  of  other 
parts  of  the  Roupell  estates ;  one  of  these  actions 
ended  in  a  compromise,  and  in  the  other  the  jury  were 
discharged  without  giving  a  verdict  There  are  also 
other  actions  still  pending  and  threatened. 

The  Defendant  under  the  conditions  required  that  the 
D  D  2  last 


volved  in  im- 
mediate litiga- 
tion. 
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1864.       last  receipt  for  the  ground  rent  should  be  produced,  and 


Feglbr 


asked  to  whom  the  ground  rent  was  now  payable,  and 
o.  how  the  vendors  shewed  that  they  were  paying  it  to  the 

White.  proper  person  ?  In  reply,  the  vendors  said,  **The  ground 
landlord,  the  late  Richard  Palmer  Roupell,  left  his  pro- 
perty to  his  son,  who  has  since  become  bankrupt,  and 
the  ground  rent  is  now  received  by  Messrs.  Chinnoch 
^  Galsworthj/j  the  parties  appointed  by  the  Court  of 
Bankruptcy."  To  this  the  Plaintiffs  replied,  that  "  it  is 
so  much  a  matter  of  notoriety  that  the  validity  of  Mr. 
RoupeWs  will  is  in  question,  that  the  purchaser  may  be 
affected  with  notice,  and  that  the  vendors  must  satisfy 
the  purchaser  that  the  ground  rent  is  properly  paid, 
and  that  no  claim  can  be  substantiated  against  the  pro- 
perty if  Mr.  RoupeWs  heir-at-law  or  devisee  of  another 
will  be  established." 

On  the  20th  o(  April,  1863,  the  Plaintiffs*  solicitors 
replied,  "  We  have  seen  Messrs.  Chinnoch  §f  Galsworthy, 
and  they  inform  us  that  they  collect  the  rents  of  the 
property  in  the  Wandsworth  Road  on  behalf  of  the 
first  mortgagees  of  William  Roupell,  Richard  Palmer 
Roupell  the  lessor  having  by  his  will  bequeathed  the 
property  to  his  wife,  who  by  a  deed  of  gift  gave  the 
property  to  her  son  William  Roupell  the  mortgagor. 
We  have  already  produced  the  last  receipt  for  the  ground 
rent  signed  by  Messrs.  Chinnoch  i;  Galsworthy,  who 
have  collected  the  rents  for  five  years  and  upwards. 
Have  the  goodness  to  reply  by  bearer  if  the  above  in- 
formation will  in  any  way  alter  your  determination,  as 
we  have  to  follow  our  clients'  instructions  ?" 

The  Defendant  having  refused  to  complete  his  pur- 
chase, this  suit  was  instituted  for  the  specific  performance 
of  the  contract. 

The 
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The  Derendant  insisted  that  the  Plaintiffs  had  not 
made  out  a  good  and  sufficient  title.  By  his  answer  he 
said  as  follows: — 'M  am  advised  and  submit  that  the 
said  lease  under  which  the  Plaintiffs  hold  the  pre- 
mises is  voidable  by  the  reversioner,  under  the  proviso 
for  re-entry  in  the  indenture  of  lease  contained,  for 
non-payment  of  the  rent  thereby  reserved  and  for 
breach  of  the  covenants  therein  contained.  I  am  further 
advised  and  submit,  that  the  person  or  persons  lawfully 
entitled  to  the  reversion  may  distrain  upon  the  premises 
in  the  hands  of  a  purchaser,  for  arrears  of  rent  due  for 
the  premises,  and  that  the  Plaintiffs,  as  vendors  of  a 
leasehold  interest,  are  bound  to  produce  reasonable 
evidence  that  the  lease  is  a  valid  and  subsisting  lease, 
and  not  void  or  voidable,  and  that  the  rent  thereby  re- 
served has  been  duly  paid,  and  the  covenants  and  con- 
ditions therein  contained  have  been  duly  observed  up  to 
the  time  of  the  sale;  and  I  say  that  the  Plaintiffs  have 
not  produced  or  offered  to  produce  such  evidence." 


1864. 


Mr.  Baggallay  and  Mr.  Waller  for  the  Plaintiffs. 
The  objection  of  the  Defendant,  if  it  were  to  prevail, 
ivould  involve  the  necessity  of  proving  the  devolution  of 
the  lessor's  title  subsequent  to  the  lease,  in  addition  to 
shewing  that  of  the  lessees.  The  Plaintiffs,  according 
to  the  conditions  of  sale,  have  produced  the  receipts  for 
the  rent  for  five  and-a-half  years.  These  are  from  the 
mortgagees  in  possession,  whose  possession  has  never 
been  interfered  with.  The  vendor  of  an  undisputed 
lease  is  not  bound  to  prove  the  title  of  the  person  to 
whom  he  has  been  paying  his  ground  rent;  and  the 
retention  of  six  years  ground  rent  in  Court  will  be  a 
sufficient  indemnity  against  all  claims  which  may  be 
made  by  the  heir-at-law  of  Richard  Palmer  Roupell. 


Secondly.  The  Defendant  cannot  raise  this  objection  ; 

he 
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1864.        he  resides  in  the  neigh bonrhood,  and  had  full  notice  of 

'^•^^>^^      the  state  of  the  title  when  he  bought  the  property. 
Peoler 

White.  ^^'  ^<^^^^ouse  and  Mr.  Francis  Nichols  for  the  De- 

fendant. The  Plaintiffs  were  bound  not  only  to  produce 
the  receipts  for  the  ground  rent^  but  to  shew  that  they 
were  given  by  persons  rightfully  entitled  to  receive  it 
But  it  appears  that  even  the  Plaintiffs  did  not  them- 
selves  know  to  whom  they  were  paying  the  rent  It  is 
also  essential  that  the  Defendant  should  know  to  whom 
he  is  to  pay  his  rent  for  the  future,  otherwise  he  may 
be  involved  in  constant  litigation,  and  be  obliged  to  file 
interpleader  bills  annually.  This  objection  is  one  of  title, 
and  not  of  conveyance,  for  the  persons  who  by  joining 
in  the  conveyance  would  make  a  valid  title  are  not 
under  the  control  of  the  Plaintiffs ;  EsdaiU  v.  Stephen- 
son (a) ;  Craddock  v.  Piper  (6).  On  the  whole,  this  is 
not  such  a  title  as  the  Court  will  compel  the  Defendant 
to  take. 

Mr.  Baggallay  in  reply. 


The  Master  of  the  Rolls. 

Fth,  16i  Upon  examining  the  evidence  and  considering  the 

transaction,  I  am  of  opinion  that  the  objection  cannot 
be  got  over,  unless  the  Plaintiffs  can,  by  some  arrange- 
ment with  the  persons  entitled  to  the  reversion,  put  the 
Defendant  in  a  state  of  security.  It  must  not,  however, 
be  understood,  that  where  a  purchaser  buys  a  lease  the 
vendor  is  bound  to  shew  and  to  deduce  the  title  of  the 
reversioner,  for  the  purpose  of  shewing  exactly  who  is 
the  person  entitled  to  receive  the  ground  rent. 

But  the  circumstances   here  are  very  peculiar.    In 
this  case  a  lease  was  granted  in  the  year  1843  for  seventy- 
two 
(o)  6  Madd.  366.  (6)  14  Skm.  312. 
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two  yean  by  Richard  Palmer  Raupell,  who  died  in 
September^  1856.  Under  his  will,  which  was  duly  proved, 
Mr.  William  Raupell  entered  into  possession  of  all  his 
property  and  received  the  rents,  and  among  them  the 
10/.  a  year  gix>und  rent  for  this  property.  Questions 
then  arose  as  to  whether  this  will  was  not  a  forgery,  and 
on  the  22nd  of  September,  1862,  William  Roupell  was 
convicted  of  having  forged  it,  and  that  upon  his  own 
confession.  If  the  matter  rested  there,  it  would  follow, 
as  a  matter  of  course,  that  the  heir-at-law,  or  the 
devisees  under  any  real  will  of  the  testator,  would  be 
entitled  to  the  reversion,  and  there  would  be  no  ques- 
tion as  to  who  was  the  person  entitled  to  receive  the 
rent,  and  therefore  no  objection  could  be  taken  by  the 
purchaser,  that  he,  having  supposed  that  one  set  of 
persons  were  entitled  to  the  reversion  when  he  bought 
the  property,  now  finds,  when  the  conveyance  is  to  be 
made  to  him,  that  another  set  of  persons  are  entitled  to 
it.  But  the  matter  does  not  rest  here,  it  is  shewn  that 
there  has  been  a  vast  amount  of  complicated  litigation 
between  the  mortgagees  under  William  Roupell  on  the 
one  side,  and  the  heir-at-law  or  devisees  of  Richard 
Palmer  Roupell  on  the  other  (a).  With  respect  to  one 
part  of  the  property  there  was  a  compromise,  and  with 
respect  to  another  portion  of  the  property  there  has 
been  a  trial  of  great  length,  and  with  a  great  amount  of 
evidence,  in  which  the  jury  could  not  come  to  a  conclu- 
sion, and  were  dismissed  without  giving  any  verdict.  In 
point  of  fact  the  matter  still  remains  in  abeyance,  and  it 
is  still  a  matter  of  doubt  whether  the  mortgagees  under 
William  Roupell^  or  the  heir-at-law  of  Richard  Palmer 
Roupell^  are  the  persons  entitled  to  this  reversion. 


1864. 


If  I  compel  the  Defendant  to  take  this  property,  the 
result  may  be  this  : — There  may  be  a  claim  against  him 

for 
(fl)  See  Ellice  v.  Roupd/,  32  Beav,  299,  308  and  318. 
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for  six  years'  arrears  of  ground  rent,  on  the  ground  of 
its  having  been  paid  to  the  wrong  person.  That  might 
easily  be  got  over  by  a  sufficient  indemnity  given  by  the 
vendor.  But  this  difficulty  strikes  me  very  forcibly :  when 
the  Defendant  has  to  pay  the  next  ground  rent  which 
becomes. due,  to  whom  is  he  to  pay  it  ?  Is  he  to  pay  it 
to  the  mortgagees  or  to  the  heir-at-law  ?  This  Court 
will  not  compel  a  person  to  take  a  title  where  it  has 
distinct  evidence  before  it,  not  only  that  there  are  two 
claimants  to  the  reversion^  but  that  it  is  impossible  for 
this  Court  to  say  which  of  th&  two  may  be  in  the  right, 
and  that  it  would  involve  the  necessity  of  the  purchaser 
of  the  property  filing  a  bill  of  interpleader  for  the  pur- 
pose of  being  secured  in  the  enjoyment  of  it.  I  am  of 
opinion  that  this  Court  cannot  force  on  anybody  a  title 
which  it  is  evident  will  involve  the  taker  in  immediate 
litigation. 


The  result  is,  that,  unless  some  arrangement  can  be 
made,  I  cannot  compel  the  Defendant  to  take  this  title; 
but  I  do  not  mean  thereby  to  say,  that  if  the  ground  rent 
had  been  paid  regularly  to  one  set  of  persons  and  there 
has  been  no  contest  about  it,  I  should  call  on  the  vendor 
to  establish  the  title  to  the  reversion,  and  shew  who  was 
the  person  entitled  to  receive  it.  There  must  be  some 
reasonable  doubt  upon  the  subject;  but,  upon  this  part 
of  the  case,  it  appears  not  only  that  there  is  reasonable 
doubt,  but  that  there  is  a  certainty  of  litigation,  if  I 
were  to  compel  the  Defendant  to  take  the  title«  If  be 
knew  this  when  he  bought  the  property,  I  should  say 
that  he  had  determined  to  run  the  risk  and  must  take 
the  consequences,  and  it  was  for  this  purpose  that  I 
examined  the  evidence ;  but  I  do  not  think  the  evi- 
dence establishes  that  he  had  notice ;  it  shews  a  good 
deal  that  ought  to  have  set  him  on  inquiry,  but  he  cer- 
tainly had  not  distinct  notice  of  it. 

I  will 
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I  will  allow  this  case  to  stand  over,  in  the  same 
manner  as  if  the  matter  were  in  Chambers  upon  a 
reference  as  to  title,  and  see  whether  the  vendors  can 
cure  the  defect  by  getting  both  the  claimants  to  assent 
to  the  sale,  so  that  this  Defendant  may  not  be  vexed  in 
regard  to  the  rent ;  by  agreement  it  might  be  paid  into 
Court,  or  to  some  third  person,  to  abide  the  event  of  the 
litigation.  Unless  the  defect  be  cured  before  Easter 
terra,  the  bill  will  stand  dismissed  without  costs. 


1864. 


BIRKS  V.  MICKLETHWAIT. 


Feb.  18. 


/WIHOMAS    MICKLETHWAIT   and    William  A  Urge 

Micklethv^ait  (deceased)  were   the  executors   of  found^^due" 

the  testator^  whose  estate  was  being  administered  in  jointly  from  a 

this  suit.     By  the  certificate,  it  was  found  that  2,042Z.  the  representa* 

was  due  from  Thomas  Micklethwait  and  William  Mickle^  *'v"  of  a  de- 

ceased  trustee, 
thvcait  (deceased).   The  Defendants,  Mr.  and  Mrs.  FFin-  but  cosu  were 

Stanley^  were  the  executor  and   executrix  of  William  ^^iJensuch  ^ 

Micklethwait.  balance  had 

been  paid.     It 

iTTi  1  i.       i.      1  . 1         .         ^'"6  admitted 

When  the  cause  came  on  for  further  consideration,  that  no  part  of 

Thomas  Micklethwait  was  ordered  to  pay  the  balance  Jfovered  from" 
into  Court,  and  he  was  to  be  at  liberty  to  prove  against  the  esute  of 


the  deceased 
trustee  :- 


the  estate  of  William  Micklethwait.    The  Court  also 

determined,  that  upon  payment  of  the  balance  both  Hc/t/,  that  the 
_-  _  ^  Burvivinff 

Thomas  Micklethwait  and  the  representatives  of  William  trustee,  on 

Micklethwait  should  have  their  costs  as  between  soli-  Pfy™t"*,  ^^ 

him  of  the 

citor  and  client.  share  of  the 

deceased  trus- 

The  minutes  as  drawn  by  the  registrar  directed,  that  |?j'7?*^'i' 

upon  for  it  on  the 
costs  awarded 
to  the  representatives.    The  Court  ordered  such  costs  to  be  carried  over  to  a  separate 
occouxit,  with  liberty  to  apply. 
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upon  Thomas  Michlethwaii  paying  the  balance  liis 
costs  were  to  be  taxed  and  paid  him.  Costs  were  giren 
in  a  similar  way  to  Mr.  and  Mrs.  Winstanley^  in  the 
event  of  the  estate  of  William  Micklethwait  paying  his 
share  of  the  balance  found  due  to  the  testator's  estate. 


Mr.  Jesselj  for  Mr.  and  Mrs.  Winstanley,  moved  to 
vary  the  minutes  as  drawn  by  the  registrar,  by  making 
their  costs  payable  to  them,  at  all  events  upon  Thomoi 
Micklethwait  paying  the  whole  balance  found  due.  He 
admitted,  that,  from  the  state  of  the  assets  of  William 
and  the  amount  of  specialty  creditors,  nothing  could  be 
recovered  in  respect  of  the  balance  found  due  in  this 
suit.  He  argued,  that  the  Plaintiff  had  nothing  to  do 
with  the  matter,  and  that  when  his  claim  had  once  been 
satisfied  the  costs  of  both  trustees  ought  to  be  paid. 

Mr.  Hobhouse  and  Mr.  Freeling  for  the  Plaintiff.  No 
defaulting  trustee  is  ever  allowed  bis  costs  of  suit  until 
he  has  paid  the  balance  found  due  from  him ;  unless, 
therefore,  the  representatives  of  William  pay  what  is 
due  from  their  testator's  estate,  they  have  no  claim  for 
costs. 

Mr.  Faber,  for  Thomas  Micklethwait,  asked  that  the 
costs  of  Mr.  and  Mrs.  Wiiutanley  might  be  carried  over 
to  a  separate  account 


The  Master  of  the  Rolls. 

I  cannot  think  that  the  representative  of  a  defaalting 
trustee  can  be  allowed  to  put  the  costs  of  suit  into  his 
pocket  until  he  has  paid  what  is  due  from  him.  If 
another  person  pays  his  share  of  the  balance,  why  is  he 
not  to  stand  in  his  shoes,  in  regard  to  anything  coming 
to  him  in  the  suit  ? 

Mr.  Jasd 
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Mr.  Jessel  in  reply. 

ITie  Master  of  the  Rolls. 

The  principle  on  which  this  Court  proceeds  is  very 
clear,  though  sometimes  in  working  it  out  it  becomes 
very  complicated.  It  is  not  now  necessary  to  consider, 
whether  two  sets  of  costs  ought  to  have  been  allowed 
to  the  trustees,  no  complaint  being  made  in  respect  to 
that  matter,  and  I  therefore  assume  that  it  was  proper. 


1864. 


The  Court  never  gives  costs  to  a  defaulting  trustee ; 
it  usually  says, ''  When  you  have  paid  in  the  balance 
found  due  from  you,  then  you  shall  have  your  costs." 
When  two  trustees  are  jointly  and  severally  liable  to 
make  good  a  trust  fund,  the  Plaintiff  may  recover  the 
whole  from  either  of  them,  and  the  one  who  pays  the 
mrhole  is  entitled  to  contribution  as  against  the  other ; 
and  if  there  is  any  fund  in  Court  in  the  suit  which  is 
payable  to  the  latter,  it  is  the  daily  practice  to  apply  to 
the  Court  to  impound  the  fund,  in  order  to  make  good 
what  is  due  from  him.  Thus  it  frequently  happens 
that  a  fund  in  Court  is  set  apart  to  pay  a  legacy  be- 
queathed to  one  of  two  defaulting  trustees,  and  who 
has  paid  no  part  of  the  balance  found  due  from  him. 
In  such  a  case,  the  other  trustee  who  has  paid  the 
whole  balance  is  entitled  to  ask  the  Court  to  impound 
the  fund,  in  order  to  make  good  the  share  of  the  debt 
which  the  person  who  was  both  trustee  and  legatee 
ought  to  have  paid.  The  same  principle  is  applicable 
whether  the  fund  payable  to  such  person  consists  of 
part  of  a  residue,  or  of  a  legacy  or  of  costs.  It  is  said, 
that  the  costs  ought  to  be  paid  to  the  representatives  of 
William  whenever  the  Plaintiff  has  got  all  that  is  due 
to  him.  But  this  is  a  fallacy;  the  trustee  who  pays 
the  whole  of  a  balance  which   is  due  from  both   is 

entitled 
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entitled  to  the  benefit  of  all  the  Plaintiff's  rights  as 
against  the  other  trustee.  The  PlaintifFi  when  the 
balance  has  been  fully  paid,  can  get  no  benefit  from  the 
costs  of  the  representatives  of  William,  but  his  right 
against  them  is  transferred  to  the  person  who  has  paid 
for  bothy  and  who,  upon  payment,  is  entitled  to  stand 
in  the  place  of  the  Plaintiff. 

I  am  of  opinion  that  the  minutes  ought  to  be  varied, 
and  stand  to  this  effect:— In  case  Thomas  shall  pay 
the  balance  found  due  from  him  and  the  estate  of 
William  jointly,  and  if  Winstanley  and  wife  shall  not 
pay  to  Thomas  their  share  of  such  balance,  then  let  the 
costs  of  Mr.  and  Mrs.  Winstanley,  when  taxed,  be 
carried  to  a  separate  account,  intituled  *^  The  Costs  of 
Mr.  and  Mrs.  Winstanley^'  with  liberty  to  apply. 


Re  YETTS. 

Feb.  18. 

A  solicitor  de-  \l[^'  WOOD G A  TE  had  employed  Mr.  Yetts  as  his 
bufs^the^last  of  solicitor,  who  had,  prior  to  the  3rd  of  January, 

which  and  the   1863,  delivered  to  him  three  bills  of  costs,  and  he  de- 
cash  account       ,.  ,  *.  1  .  r»/>^»  1        /*J  1       r 

shewed,  upon    hvered  a  fourth,  amountmg  to  304/.,  on  the  24th  of 

the  whole,  a      j^/„   1353^    fhe  fourth  bill  contained  a  cash  account, 

large  balance  . 

due  to  the  soli-  which  debited  Mr.  Woodgate  with  the  unpaid  balance 

aolicitor  ^^  ^^^  former  bills,  and  credited  him  with  cash  payments, 

brought  an  ac-  and  shewed  a  balance  of  623Z.  due  to  Mr.  Yetts.    Mr. 

the  balance,       Yetts  brought  an  action  at  law  to  recover  the  623/-,  and 

whereupon  'the  on  the  10th  of  February,  1864,  Mr.  Woodgate  obtained 
client  obtained  ,         ^  .       ,  \  n  I  •        l 

an  order  of       an  order  of  course  m  the  usual  form  (a),  for  taxing  tbe 

theTwt'biir     ^^^^^^  ^^^^  ^'°"^'  ^^'^"^  directed,  "that  all  further  pro- 
and  to  stay  the  ceedings 

the  meantime.  C**)  ^''^^  '^'^  t^ecrcei,  p.  425  (2nd  edit.) 

The  order  waa 

held  irregular,  and  was  discharged  with  costs. 
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ceedings  at  law  against  Mr.  Woodgate  in  respect  of  the 
said  bill  be  stayed  pending  such  reference." 

Mr.  Batten,  on  behalf  of  Mr.  Yetts,  now  applied  to 
discharge  the  order.  He  argued  that  an  order  to  tax 
one  of  several  bills  was  irregular. 

Mr.  Wickens,  contrd.  The  client  complains  only  of 
the  last  bill,  and  it  is  only  necessary  to  tax  that  bill, 
in  order  to  ascertain  the  balance  really  due  and  for  which 
the  action  has  been  brought. 

The  Master  of  the  Rolls. 

The  effect  of  this  order  as  it  stands  is  this : — ^The 
master  may  find  the  total  amount  of  304/.  due  on  the 
last  bill,  and  the  action  for  the  623Z.  will  be  stayed, 
though  the  whole  may  be  due  to  the  solicitor.  The  in- 
junction contained  in  the  order  stays  the  whole  action. 

This  is  one  of  those  cases  in  which  the  client  ought 
to  have  come  for  a  special  order,  and  if  the  difficulty 
had  been  explained  to  the  secretary  he  would  not  have 
granted  the  order. 

It  must  be  discharged  with  costs. 
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CHAPLIN  V.  YOUNG.    (No.  2.) 


One  of  the  in-  "Tl/TR.  Young,  the  proprietor  o(  the  Sun  NewspapeTf 
accreditors'  being  in  diflScuIties,  executed  an  inspectorship 

deed,  of  a         jged  dated  the  31st  day  of  July,  1848,  under  which  be 
newspaper  to  *'  ,         i       .  i-       f 

be  carried  on     was  to  carry  on  the  paper  under  the  inspectorship  of 

debtoVhim-^^^  Jarnc*  Low  and  Joseph  Clayton.    He  was  to  pay  the 

self,  furnished    produce  into  a  bank  to  the  account  of  the  inspectors  (a). 
the  paper : — 
Held  that, 

being  in  the  The  decree  directed  an  account  to  be  taken  of  the 

position  of  a  .  ^  _.  ,   >^, 

trustee,  he        receipts  of  Low  and  Clayton. 

could  only 

charge  the  cost 

price.  In  taking  the  accounts  in  Chambers  a  question  arose, 

which  the  parties  agreed  in  stating  in  the  following 
terms: — "The  discharge  in  this  suit  of  Low  deceased 
and  Clayton  contains  an  item,  No.  4,  therein  of  48/.5<., 
and  other  items  of  various  amounts,  for  paper  supplied 
for  the  printing  of  the  Sun  Newspaper  by  the  firm  of 
Pewtress,  Low  ^  Pewtress,  paper  manufacturers,  in 
which  Low  was  a  partner  at  the  times  the  said  paper 
was  supplied ;  the  amount  of  each  of  the  said  items  in- 
cludes a  profit  on  the  said  paper.  The  Plaintiff  and 
creditors  of  Young,  parties  to  the  indenture  of  the  31st 
of  July,  1848,  contend,  that  only  so  much  of  the  several 
items  can  be  allowed  in  the  said  discharge  as  was  the 
cost  of  the  said  paper  to  the  Defendant  Low  and  his 
partners.  The  Defendant  Clayton  and  the  executors  of 
Low  contend,  that  the  firm  of  Pewtress,  Low  §f  Pewtress 
were  entitled  to  charge  for  the  paper  at  their  ordinary 
selling  price,  notwithstanding  that  the  Defendant  Low 
was  a  partner  in  such  firm." 

In 

(a)  See  ante,  p,  334. 
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In  December,  1861 ,  Low  bad  ceased  to  be  a  partner        1864. 
in  tbe  firni,  and  he  had  since  died. 

Mr.  Baggallay  and  Mr.  TF.  Morris  for  Clayton  and 
the  executors  oi  Low.  We  admit  the  general  rule,  that 
a  trustee  cannot  derive  any  profit  for  his  personal  service 
in  the  execution  of  his  trust ;  but  inspectors  stand  in  a 
Tery  different  situation  from  that  of  trustees,  and  the 
distinction  is  pointed  out  in  the  former  judgment  of  the 
Court  (a).  Their  duty  was  to  overlook,  but  not  to 
regulate,  the  management  of  the  business  in  the  cha- 
racter of  trustees.  It  would  be  extending  the  doctrine, 
to  hold  that  it  applied  to  inspectors,  and  it  would  be 
most  impolitic  in  a  commercial  point  of  view ;  for,  in 
ordinary  cases,  the  largest  creditors  are  usually  ap- 
pointed inspectors,  and  it  would  tend  to  exclude  the 
most  desirable  persons  from  that  ofiice,  if  they  were 
under  an  obligation  either  to  furnish  goods  at  cost 
price,  or  to  discontinue  supplying  the  necessary  articles 
for  continuing  the  business,  which  is  always  the  prin- 
cipal object  of  such  arrangements. 

But  this  rule  applies  only  to  the  personal  services  of 
a  trustee,  as  in  the  case  of  an  auctioneer  or  solicitor ; 
Matthison  v.  Clar7ie(b\  where  Vice-Chancellor  Kin- 
dersley  says,  *^  It  is  a  well-established  rule  in  equity,  that 
a  trustee  cannot,  as  against  his  cestui  que  trust,  make 
any  profit  out  of  the  execution  of  the  trusts  in  respect 
of  the  application  of  his  personal  trouble,** 

Here  the  profit  on  the  paper  was  not  derived  from 
any  personal  services  of  Mr.  Low^  but  from  the  capital 
embarked  in  the  business  and  the  labour  of  servants 
and  agents,  and  the  ordinary  risks  of  trade.  In  one 
year  there  might  be  a  profit  and  in  another  a  loss ;  and 
it  would  not  be  equitable  that  the  creditors  should  have 

the 
(a)  Ante,  p.  337.  (b)  3  Drew.  4. 


CASES  IN  CHANCERY. 

the  benefit  of  the   one   without  participating  in  the 
other. 

This  was  the  mere  continuance  of  the  ordinary  coarse 
of  the  business  prior  to  the  deed,  and  was  contem- 
plated by  the  arrangement ;  and  if  the  charges  are  fair 
and  reasonable  they  ought  to  be  allowed. 

Mr.  Selwyn^  Mr.  O.  Z.  Russell  and  Mr.  Cecil  Ruuell 
were  stopped  by  the  Court. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  I  cannot  allow  the  profit  upon 
the  paper;  and  that  all  that  can  be  allowed  to  Mv.Low 
or  his  firm  is  the  actual  cost  of  making  the  paper.  The 
arguments  used  before  me  would  equally  apply  to  a 
solicitor  who  was  one  of  a  firm  of  solicitors,  and  to  an 
auctioneer  who  was  one  of  a  firm  of  auctioneers.  In 
both  those  cases,  the  trustee  might,  in  the  performaoce 
of  his  trust,  derive  a  profit  from  his  business ;  but  if 
they  employed  any  other  person,  then  it  would  be  dif- 
ferent. The  Court  is  very  strict  in  all  cases  of  trustees. 
I  remember  in  a  case  I  had  before  me  of  Mr.  Hudson 
and  the  York  and  Midland  Hallway  Company^  in  which 
Mr.  Hudson,  while  he  was  chairman  of  the  company, 
bought  a  large  quantity  of  iron,  and  then  afterwards  he 
proposed  to  sell  that  iron  at  a  profit  to  the  company, 
the  price  having  risen  ;  but  I  held  that,  as  he  was  the 
agent  for  the  company,  he  could  not  make  a  profit  by 
his  purchase.  I  refer  to  this  case  merely  for  the  pur- 
pose of  shewing  that  a  trustee  cannot  make  any  profit 
whatever  in  the  performance  of  his  trust.  If  there  had 
been  a  special  contract  contained  in  the  trust  deed,  or 
made  subsequently  to  it,  that  would  have  altered  the 
case. 

I  listened 
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I  listened  attentively  to  the  argument  that  Mr. 
Harmer  had  assented  to  it;  but  that  does  not  bind 
the  other  creditors.  As  the  matter  stands,  I  am  of 
opinion  that  Mr.  Low  and  his  executors  cannot  be 
allowed  anything  but  the  actual  cost  of  the  paper. 


Note.— &e  CoUim  v.  Carey,  2  Beav.  128;  ChrUtophers  y.  While, 
10  Beav,  523,  and  Stand  v.  Parker,  9  Beav.  388,  note  (a). 


LYSAGHT  V.  WESTMACOTT. 

Feb,  19. 

npHE  Plaintiff  had  granted  a  number  of  annuities  to  In  a  suit 
"^      Mr.  Westmacott,  who,  in  1847,  had  deposited  the  incumbrancer 

deeds  with  the  late  Lord  Lisle  as  a  security  for  the  re-  ?"d  ^-^  *  »"^' 

n  t»m^j>.f^y  incuDibrancer, 

payment  of  a  sum  of  7,000/.  to  redeem  the 

securities : 
HeW,  that  the 
This  suit  was  instituted  by  Mr.  Lysaght  against  the  proper  form 

executors  of  Mr.  Westmacott  and  the  executors  of  Lord  that^uponThe' 
Lisle,  for  setting  aside  the  securities,  on  payment  of  the  amount  due 

money  actually  advanced  with  interest  Plaintiff  to  A. 

being  paid 
into  Court, 
The  Plaintiff  had   succeeded   in  the  suit,  and  the  both  A.  and 

securities  had  been  ordered  to  be  set  aside  on  payment  ^i,"e  "the'^ 

by  the  Plaintiff  of  the  principal,  interest  and  costs.  estate  and  de- 

liver the  deeds 
to  the  Plain- 
In  drawing  up  the  decree,  it  was  proposed,  that  upon  tjff»  «n^  that 

payment  into  Court  of  what  might  be  found  due  from  ^as  not  bound 

the  Plaintiff  to  Westmacott  on  taking  the  account,  the  *?  ^ait  until 

°  the  accounts 

representatives,  both  of  Westmacott  and  of  Lord  Lisle,  had  been  taken 

should  re-convey  the  estate  and  deliver  up  the  title  deeds  ^^  ietrte3*M 

and  securities  to  the  Plaintiff.  between  A. 

and  B. 

The  representatives  of  Lord  Lisle,  however,  objected 

VOL.  XXXIII — III.  BE  to 


Ltiaoht 

V, 


CASES  IN  CHANCERY. 

to  convey  the  estate  and  deliver  up  the  title  deedi  uotfl 
actual  payment  had  been  made  to  them  of  the  amouDt 
found  due  to  them  from  WestmacoU.  The  question  as 
Westmacott.  to  the  proper  form  of  the  decree  was  now  brought 
before  the  Court. 

Mr.  Selwyn  and  Mr.  Lea^  for  the  executors  of  Loid 
LisUj  referred  to  the  form  in  8eUm  on  Decreei  (a),  and 
insisted  that  the  accounts  ought  to  be  taken,  not  oniy 
as  between  the  Plaintiff  and  the  representatives  of 
Westmacott  J  but  as  between  Westmacott  and  Lord  Ltife, 
and  that  on  payment,  according  to  the  result  and  not 
until  then,  a  re-conveyance  and  delivery  of  the  deeds 
ought  to  be  directed. 

Mr.  Baggallay  and  Mr.  C  C.  Barber  for  the  Phoa- 
tiff. 

Mr.  Cole  and  Mr.  E.  Macnaghten  for  the  ezecotore 
of  Westmacott. 


The  Master  of  the  Rolls. 

There  may  be  a  number  of  questions  in  contest  be- 
tween the  mortgagee  and  sub-mortgagee,  but  the  morir 
gagor  cannot  be  kept  out  of  his  estate  until  they  have 
been  settled.  In  cases  like  the  present,  the  Gout 
orders  the  money  into  Court,  and  then  allows  the  mortr 
gagee  and  sub«mortgagee  to  contest  their  right  to  it; 
but  the  mor^agor  is  allowed  to  go  free. 

As  soon  as  the  amount  due  to  the  representatives  of 
Westmacott  has  been  ascertained  and  paid  into  Coart, 
the  Plaintiff  is  entitled  to  have  a  re-conveyance  and  the 
title  deeds  delivered  up.     If  the  sub-mortgagee  bas 

adfanced 
(o)  Poge475(3rdediV.) 
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advanced  more  than  is  coining  to  Westmacott,  then  all 

that  can  be  said  is,  that  be  has  advanced  his  money 

^  .  Ltiaoht 

upon  an  msufficient  security.  v. 

WUTMACOTT. 


BAKER  V.  MONK. 


Feb.  10,  22. 
riiHIS  was  a  suit  instituted  by  an  old  unmarried  Held,  that  sl 

woman,  Frances  Baker^  to  set  aside  a  convey-  J^'old^firaT 
ance  of  the  14th  o(  December ,  1861,  on  the  ground  that  and  ignorant 
**  the  Defendant  took  advantage  of  the  Plaintiff's  un-  having  no 

protected  position,  age  and  weakness  of  mind  to  induce  profewional 

advice,  was 
her  to  execute  the  deed,  and  that,  at  the  time  of  the  bound  to  prove 

execution  thereof,  by  the  Plaintiff,  she  had  no  profes-  Ihffdl  valua 
sional  advice  or  assistance,  or  indeed  any  independent  for  the  pro- 
advice  or  assistance  whatever,   and   that,  before  the  f^ijng*"  such 

Plaintiff  executed  the  deed,  no  agreement,  either  verbal  pr"o^>  the 

.  1   •         1      1  transaction 

or  m  writmg,  was  ever  made  or  entered  into  by  her  to  was  set  aside, 

sell  the  messuage  and  premises  to  the  Defendant,  and  ^*^  ^^*"* 
no  draft  of  the  said  deed  was  ever  sent  to  the  Plaintiff 
for  her  perusal  prior  to  her  execution  thereof,  and  that 
the  Plaintiff  was  ignorant  of  the  value  of  the  said  pro- 
perty, and  that  the  Defendant  never  told  her  of  the 
Talue  thereof." 

Mr.  Jessel  and  Mr.  Herbert  Smith,  for  the  Plaintiff, 
cited  Clark  v.  Malpag  (a) ;  Harrison  v.  Ouest  (b) ; 
Clarkson  v.  Hanway  (c) ;  Wood  ▼•  Abrey  {d). 

Mr.  Seltoyn  and  Mr.  Hardy  for  the  Defendant 

The 

(a)  31  Bern,  80.  (c)  2  Peere  Wm.  203. 

(6)  6  De  G.,  M.  i^  G.  424 ;  (d)  3  Mad.  417. 

8fi.  e^X.  Cai.481. 
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1864.  rpj^^  Master  of  the  Rolls. 

This  is  a  suit  to  set  aside  the  conveyance  from  the 
Plaintiff  to  the  Defendant  of  two  small  messuages,  oo 
the  ground  that  advantage  was  taken  of  the  situation  of 
the  Plaintiff^  which  rendered  her  incapable  of  estimating 
the  value  of  her  property,  and  that,  being  without  advice 
or  due  information  on  the  subject,  she  was  induced  by 
the  Defendant  to  sell  the  property  to  him  for  an  in- 
adequate value. 

The  Plaintiff  attended  a  dissenting  chapel  at  JRzwr- 
tiham.  She  consulted  Mr.  Rook  the  minister  as  to  her 
position  and  expressed  a  desire  to  sell  her  two  cottages 
which  occasioned  her  trouble;  he  advised  her  not  to 
accept  an  offer  made  to  her  to  sell  it  for  an  annuity  of 
6;.  per  week,  to  be  paid  to  her  weekly. 

He  mentioned  the  subject  to  the  Defendant,  with  a 
view,  apparently,  of  obtaining  a  good  price  for  the 
Plaintiff.  The  Defendant  thereupon  called  upon  the 
Plaintiff  and  proposed  to  buy  the  two  cottages  from  ber 
for  8«.  6<f.  a  week.  She  stipulated  for  a  larger  sum  and 
agreed  to  take  9*.  a  week.  The  date  is  not  accurately 
fixed,  but  it  was  at  the  end  of  November  or  the  beginning 
of  December^  1861.  The  Defendant  then  wrote  to  his 
solicitor  Mr.  Johnson,  who  saw  the  Plaintiff  and  after- 
wards prepared  the  deed,  explained  it  fully  to  her,  and 
she  executed  it  on  the  14th  December ,  1861. 

The  deed  was  to  this  effect : — 

By  an  indenture  dated  the  14th  of  December^  1861, 
and  made  between  the  Plaintiff  of  the  one  part  and  the 
Defendant  Frederick  William  Monk  of  the  other  part, 
after  reciting  the  devise  of  the  property  to  the  Plaintiff 
in  fee,  and  reciting  that  the  Defendant  had  contracted 

with 
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with  the  Plaintiff  for  the  absolute  purchase  of  the  here-  1864. 
ditaments,  in  consideration  of  the  Defendant  securing 
to  her  the  Plaintiff  a  clear  annuity  of  23/.  8s.,  payable 
by  weekly  instalments  of  98.,  during  her  life,  in  the 
manner  thereinafter  mentioned,  and  of  the  covenant  of 
the  Defendant  thereinafter  contained  to  permit  the 
Plaintiff  to  occupy  rent  free  the  cottage  secondly  there- 
inafter described  during  the  natural  life  of  Edward 
Hammond,  the  Plaintiff's  father-in-law,  the  Plaintiff 
thereby  conveyed  unto  the  Defendant  and  his  heirs  the 
two  cottages  with  their  appurtenances,  to  the  use  and 
intent  that  the  Plaintiff  should  receive  and  take,  yearly 
during  the  term  of  her  natural  life,  the  clear  annuity  of 
23/.  8^.,  to  be  issuing  and  payable  out  of  the  heredita- 
ments thereinbefore  described,  by  fifty-two  equal  pay- 
ments of  9^.  each  on  the  Monday  in  every  week,  the 
first  payment  thereof  to  be  made  on  the  16th  day  of 
December  then  next,  with  power  of  entry  and  distress, 
and  subject  thereto,  to  the  use  of  the  Defendant,  his  heirs 
and  assigns  for  ever.  And  the  Defendant  covenanted 
with  the  Plaintiff  to  pay  the  annuity,  and  that  he  would 
permit  and  suffer  the  Plaintiff,  for  and  during  the 
natural  life  of  Edward  Hammond,  to  use  and  occupy, 
rent  free,  one  of  the  said  cottages  therein  described. 

Edward  Hammond  wdLS  at  that  time  ninety-three  years 
of  age,  and  he  died  within  a  month  after  the  execution 
of  the  deed. 

No  solicitor  was  consulted  or  employed  on  the  part 
of  the  Plaintiff;  she  was  sixty -seven  years  of  age, 
infirm  and  illiterate ;  but  she  was  able  to  write,  for  her 
signature  to  the  deed  is  written  very  plainly  in  her  own 
handwriting. 

The  Defendant  gave  notice  to  the  Plaintiff  to  appear 

to 


Bakkr 
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1864.  to  be  cross-examined  in  Court,  and  she  attended  m- 
cordingly ;  but  bis  counsel,  in  the  exercise  of  their  dis- 
cretion, abstained  from  putting  her  into  the  witness  box. 

Monk.  I  have  no  doubt  they  acted  prudently,  for  from  her  ap- 
pearance in  Court  it  did  not  seem  likely  that  her  pro- 
duction would  have  assisted  the  case  of  the  Defendant 

In  this  state  of  circumstances,  this  being  an  old  and 
infirm  woman,  with  no  other  assistance  or  advice,  except 
such  as  she  might  derive  from  the  bed-ridden  old  man, 
her  father-in-law,  who  was  of  the  age  of  ninety-three, 
who  was  living  in  the  same  cottage,  I  am  of  opinion 
that,  upon  the  principle  on  which  this  Court  acts,  and 
considering  the  protection  it  throws  round  persons  who 
are  so  situated,  as  to  be  more  or  less  helpless  without 
proper  advice  and  information,  such  a  purchase  can 
only  be  sustained  on  proving  that  the  full  value  was 
given  for  the  property  bought. 

Upon  the  evidence,  I  think  that  the  Plaintiff  had  no 
accurate  knowledge,  if  indeed  she  had  any  at  all,  of  the 
value  of  the  property.  She  seems  to  have  consulted 
Mr.  Rook  as  to  the  propriety  of  taking  5s.  per  week 
for  it ;  and  though  she  bargained  for  the  extra  sixpence, 
as  she  probably  would  have  done  for  any  price  offered 
to  be  paid  for  it,  the  conclusion  I  have  arrived  at  from 
the  evidence  of  Mr.  Sookf  of  the  Defendant  and  of  Mr. 
Johnson  is,  that  she  might  have  easily  been  induced  to 
sell  it  for  any  weekly  sum  exceeding  5s.  per  week  which 
they  should  put  upon  it. 

I  think,  therefore,  on  the  principle  of  the  cases  cited 
to  me,  especially  Clark  v.  Malpas  (a),  affirmed  by  the 
Lord  Justices,  and  not,  I  think,  impugned  or  affected 
by  the  decision  of  the  House  of  Lords  in  Harrison  v. 

Guest 
(a)  31  Beav,  80,  and  affirmed  by  the  Lords  JuUicet, 
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Guest  (a),  which  rests  on  a  difFerent  foandation,  that 
the  burthen  lies  on  the  Defendant  to  prove  that  he 
gave  the  Inll  value  for  the  property  bought.  This  he 
has  accordingly  undertaken  to  do,  and  the  evidence  he 
brings  forward  is  the  following :  the  Defendant  says  it 
is  worth  190L,  Mn  Dawson  from  190;.  to  200Z.,  Mr. 
Shrubsole  from  190/.  to  200/.,  Mr.  Minter  200/.  and 
Mr.  Naylor  200/. 

Mr.  Tucker  says  that  the  value  of  an  annuity  of  9«. 
per  week  on  the  life  of  a  woman  aged  sixty-seven  is 
225/.  or  thereabouts.  Mr.  Jones  states  that  the  value 
of  the  annuity  is  246/.  or  thereabouts*  They  both 
state  that  the  value  of  occupying  rent  free  a  cottage 
worth  4/.  per  annum,  during  the  joint  lives  of  a  woman 
of  sixty-seven  and  a  man  of  ninety-three,  is  9/.,  that  is, 
two-and-a-quarter  years  "  or  thereabouts." 

This  is  the  evidence  of  the  Defendant ;  it  is  very 
vague,  by  reason  of  the  introduction  of  the  word  '^  there- 
abouts" throughout ;  and  though  I  have  referred  to  both 
the  government  tables  and  other  tables  of  annuities,  I 
can  nowhere  find  that  the  estimation  of  the  value 
arrived  at  by  those  gentlemen  is  sustained.  In  all  cases 
the  value  of  such  an  annuity  on  such  a  life  is  placed 
much  lower,  and  below  even  what  the  Defendants 
estimate  to  be  the  value  of  the  property.  Nor  do  these 
gentlemen  state  on  what  principle  or  at  what  rate  of 
interest  they  calculate  the  annuity. 

On  the  other  hand,  the  Plaintiff,  though  she  has 
given  no  evidence  as  to  the  value  of  the  annuity,  has 
brought  forward  two  witnesses,  one  of  whom  says  it  is 
worth  200/.,  and  another  says  it  is  worth  315/.,  and 
states  his  readiness  to  give  that  price  for  it  now. 

It 
(fl)  6  De  G.,  M  ij  G.  424  ;  8  H  of  L.  Cat.  481. 
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1864.  It  appears  that  it  is  situate  id  the  village  of  FacerihoMf 

has  a  frontage  of  33  feet  8  iDches  and  a  depth  of  15S 
feet,  and  would,  if  these  witnesses  be  correct,  be  valuable 

Monk.       for  building  purposes. 

On  this  evidence,  I  am  of  opinion  that  the  Defendant 
has  failed  in  shewing  that  he  gave  the  full  or  indeed  the 
true  market  value  for  the  property.  I  think  that  the 
evidence  given  on  his  part  also,  if  it  stood  alone,  would 
fail.  It  is  the  first  time  that  I  remember  seeing,  in  evi- 
dence in  the  estimate  of  an  annuity  by  actuaries,  the  word 
"  thereabouts*'  introduced,  and  indeed  very  rarely  in 
the  case  of  a  surveyor's  estimate  of  value.  This  is  the 
more  striking  in  the  case  of  an  annuity,  because  this  is 
a  mere  sum  in  arithmetic,  deduced  from  the  data  oq 
which  the  actuary  proceeds,  depending  on  the  number 
of  years  a  life  of  sixty-seven  is  estimated  to  continue, 
and  the  rate  of  interest  on  which  the  calculation  is  based, 
and  this  element  of  uncertainty  tells  most  unfavorably 
for  the  Defendant.  There  is  some  doubt,  unquestion- 
ably, when  a  surveyor  speaks  as  to  value  of  a  property 
which  is  not  arrived  at  usually  by  a  mere  arithmetical 
calculation ;  but  even  then,  the  word  "  thereabouts"  has 
a  very  unfavorable  effect,  when  it  is  considered  that 
witnesses  of  this  character  always  give  their  testimony  as 
strongly  in  favor  of  the  side  to  support  which  they  are 
called  as  their  conscience  will  allow  them  to  do. 

On  the  other  hand,  Mr.  Ushers  though  of  course  his 
evidence  is  to  be  submitted  to  a  like  ordeal,  gives  a 
strong  test  of  the  value  of  his  estimate,  when  he  says, 
that  he  is  now  ready  to  give  for  the  property  the  amount 
at  which  he  values  it. 

A  man  who  comes  to  a  lone  aged  woman  in  the 
lower  rank  of  life,  and  buys  from  her  her  property 

without 
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without  her  having  any  consultation  or  advice  on  the 
subject  with  any  one  else,  except  his  solicitor,  can  only 
support  the  transaction,  if  questioned  in  a  Court  of 
Equity  within  a  reasonable  time,  by  proof  that  he  gave 
the  full  value  of  the  property  for  it.  The  Defendant,  in 
my  opinion,  fails  in  doing  so,  and  the  transaction  cannot 
stand. 

It  is  an  additional  imperfection  in  the  case  of  the 
Defendant,  but  one  on  which,  if  it  stood  alone,  I  should 
not  have  acted,  that  the  deed  of  conveyance  does  not 
charge  the  annuity  on  the  property  itself,  and  that  the 
right  of  distress  on  the  cottages  is  clearly  an  inadequate 
security.  The  Defendant  is  said  to  be  rich  and  the 
mayor  of  Faversham^  and  the  covenant  of  the  De- 
fendant would,  therefore,  I  have  no  doubt,  be  a  suffi- 
cient security ;  but  the  transaction  must  be  regarded  in 
the  same  light  whether  the  purchaser  be  a  rich  one  or  a 
poor  one,  and  this  is  a  bargain  between  two  persons 
very  differently  situated,  where  all  the  knowledge,  wealth 
and  influence  were  on  one  side,  and  poverty,  age  and 
Ignorance  on  the  other. 

I  must,  therefore,  order  the  conveyance  to  stand  as 
a  security  for  the  money  advanced  on  the  annuity,  and 
take  an  account  of  rents  on  one  side  and  of  the  annuity 
on  the  other  side,  and,  on  payment  of  the  amount  found 
due,  order  the  conveyance  to  be  delivered  up  to  be 
cancelled.  The  costs  must  follow  the  event  and  be 
set  off  against  the  amount  to  be  found  due. 

Note. — Affirmed  by  the  Lords  Justices,  7th  A%,  1864. 
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Feb.  24. 


FLETCHER  v.  GREEN. 


Trust  money     TN  1828,  upoD  the  marriage  of  Richard  Fletcher  with 
was  sett  e  on   X    Maty  Green,  certain  moneys  were  vested  in  three 
trustees,  John   Green,    William   Green   and  Howard 


a  married  wo- 
man for  life, 

rate  use"  with-  Fletcher,  upon  trust  for  the  separate  use  of  Mary  Green 

out  |>ower  of    for  Ufe  «  and  so  and  in  such  manner  that  the  p^sonal 
anticipation,  .  i       ^  n^         ^  «  ;         ■ 

but  with  power  receipt  only  of  Mary  Green  or  of  any  person  whom  she 

TOinu^wTi-^^y  appoint  to  receire  the  same  dividends,  interert 

tal  after  her      and  annual  income  respectivdy,  after  the  same  $kaU 

T?e  tnistees  '  i^c<^^^  due,  shall  be  the  only  sufficient  discharge  to  the 

lent  part  of  the  trustees  or  trustee  for  so  much  and  such  part  of  the 
trust  money  to    ,..,,.    ^  ,  ,  .  ... 

-    -    -     -     dividends,  interest  and  annual  mcome  respectively  as  m 


any  such  receipt  shall  be  acknowledged  or  expressed  to 
have  been  received."  And  after  the  decease  of  Man/ 
Green,  upon  trust  for  such  persons  as  she  should  by 


The  settlement  contained  a  power  to  lend  the  tmst 

moneys 


the  husband 
on  mortgage, 
and  she  con- 
sented to  the 
investment  by 
the  mortgage     "'--^"i  -K^"  "-"-•  '-•    — "  j/^.-^—  —  «««  — w«.^  ^j 

deed.    Part  of  deed  appoint,  and  in  default,  for  her  husband  and 
the  trust  ,  ., , 

money  having   CUlIdren. 
thereby  been 
lost:— Hf/(^ 
that  the  wife 
had  not,  by 
executing  the 
deed,  ap- 
pointed the  reversion,  so  as  to  make  it  liable  for  the  loss. 

Trustees  committed  a  breach  of  trust  b^  lending  trust  moneys  on  mortgage.  Tbey 
instituted  a  suit  to  realize  their  security,  m  which  the  property  was  sold  and  the  pro- 
duce paid  into  Court  and  invested.  In  taking  the  accounts  they  were  debited  with  the 
cash  and  not  with  the  investment  On  fiirther  directions,  the  Stock  was  ordered  to  be 
sold,  and  the  produce,  after  payment  of  the  costs,  was  paid  to  the  trustees.  The  fbndi 
having  risen,  there  was  a  gain  of  251/.  by  the  investment: — Htld^  that  the  trusteei 
were  entitled  to  the  benefit  of  this  sum  in  discharge  of  their  liabilities. 

Trustees,  in  breach  of  trust,  lent  trust  money  to  one  of  them,  H.  F.  and  his  paitaen 
in  trade.  H,  F,  and  his  partners  gave  their  bond  to  H.  F.  and  his  co-tmsteei  for 
the  amount,  payable  with  interest  at  five  per  cent.  No  action  at  law  could  be  msin- 
tained  on  the  bond : — Held,  in  a  suit  to  make  the  trustees  liable  for  a  breach  of  tnist, 
that  H,  F.  was  only  liable  to  pay  four  per  cent  on  the  loss  which  had  occurred  to  the 
trust  funds. 

As  to  the  rieht  of  co-trustees,  who  have  committed  a  breach  of  trust,  to  contribotioa 
in  a  suit  to  make  them  replace  the  trust  fund. 
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moneys  on  mortgage,  but  only  with  the  consent  in       1864. 
writing  of  Mary  Green.  1^^'^^ 

FLETCBEa 
V. 

In  1829,  the  trustees  raised  4,000/.  out  of  the  trust  ^"■^• 
moneys,  which  they  lent  on  mortgage  to  Richard 
Fletcher  (the  husband),  Howard  Fletcher  (the  trustee) 
and  their  three  partners.  The  borrowers  executed  a 
mortgage,  dated  the  19tfa  of  January^  1829,  to  the  three 
trustees,  Mrs.  Green  was  a  party  to  the  mortgage 
deed,  she  thereby  consented  to  the  investment.  At 
the  same  time,  the  five  partners  (including  Howard 
Fletcher)  executed  a  bond  to  the  three  trustees  (also 
including  Howard  Fletcher)  for  securing  the  4,000/. 
with  interest  at  6/.  per  cent. 

The  mortgage  was  an  insuflScient  security,  and  the 
security  was  taken  by  the  trustees  under  such  circum- 
stances as  to  constitute  a  breach  of  trust,  for  which  they 
were  liable. 

In  1834,  the  trustees  instituted  a  suit  of  Chreen  v. 
Solden  to  realize  the  security,  and  under  the  decree  the 
property  was  sold,  and,  upon  the  application  of  Richard 
Fletcher  and  wife,  the  purchase-money  (3,624/.  5«.  Qd.) 
was,  in  1847,  invested  in  4,095/.  As.  5d.  £3  per  Cents. 

By  his  report,  made  in  1855,  the  Master  found,  that 
after  deducting  the  3,608/.  paid  into  Court  392/.  was 
due  on  the  security. 

By  the  order  on  further  directions  (1856)  the  fund  in 
Court  was  ordered  to  be  sold,  and  the  produce,  after 
payment  of  the  costs  (831/.  5^.  lie/.),  was  ordered  to  be 
paid  to  the  trustees,  and  the  funds  having  risen  in  the 
meantime,  a  profit  was  made  on  the  investment  of 
261/.  14*.  llrf. 

This 


Fletchbr 
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This  bill  was  filed  by  Mrs.  Fletcher  and  her  children 
against  the  three  trustees,  to  make  them  responsible  for 
the  breach  of  trust.  Richard  Fletcher  was  the  only 
Green.  other  Defendant.  Four  days  before  filing  the  bill,  Mrs. 
Fletcher  appointed  the  fund,  subject  to  her  life  interest, 
to  the  Plaintiffs,  her  two  children. 

The  cause  now  came  on  for  hearing. 

The  Attorney-General  (Sir  R.  Palmer)  and  Mr.  W. 
Pokj  for  the  Plaintiffs,  argued,  that  the  trustees  were 
liable  for  the  deficiency  of  4,000/.,  and  that  the 
267/.  14f.  Wd.  gained  by  the  investment  belonged  to 
the  trust.  That  Howard  Fletcher  the  trustee  was  liable 
to  pay  interest  at  the  rate  of  5/.  per  cent.,  for  that  was 
the  rate  of  interest  payable  by  him  and  his  co-partners 
under  the  bond. 

Mr.  Selwt/n,  Mr.  Archibald  Smith,  Mr.  BaggaUay^ 
Mr.  T.  Stevens  and  Mr.  Bristowe  for  the  Defendants. 
First.  The  Plaintiff*  Mrs.  Fletcher  had  a  power  to  ap- 
point the  fund  by  deed.  She  induced  the  trustees  to 
lend  the  money  to  her  husband,  and,  by  executing  the 
mortgage  deed,  she  appointed  the  reversion  so  as  to 
make  it  liable  for  the  loss  and  to  exonerate  the  trustees; 
Hopkins  V.  Myall  (a);  Hughes  v.  Wells  (fi);  ThackereU 
V.  Gardiner  (c);  Brewer  v.  Swirles(jd);  Lockhart  v. 
Reilly{e). 

Secondly.  The  profit  made  by  the  investment  m  the 
other  suit  of  Green  v.  Holden  must  be  taken  as  part  of 
the  money  recovered  for  the  benefit  of  the  trust 

Thirdly. 

(fl)  2  Ruit.  Sf  Myl.  86.  (rf)  2  Smale  *  Gif,  219. 

(6)  9  Hare,  749.  (e)  25  Law  J.  (th.)  697. 

(c)  5  DeG.^  Sm.  58. 
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Thirdly.  The  trustees  are  chargeable  with  interest  only 
according  to  the  usual  rule,  which  is  4/.  per  cent.  This 
is  not  a  suit  to  recover  the  amount  due  on  the  bond ; 
all  the  five  obligors  ought  to  be  parties  to  such  a  suit; 
Cockbum  V.  Thompson  {a). 

They  also  argued  as  to  the  liability  of  each  of  the 
three  trustees  to  contribute  towards  the  share  of  the 
ultimate  loss  which  had  happened  to  the  trust  funds. 

[7%e  Master  of  the  Rolls.  The  only  question  on 
which  I  have  any  doubt  is  the  rate  of  interest  for  which 
the  Defendant  is  liable.  Can  the  Plaintiff  claim  interest 
beyond  41.  per  cent,"] 

The  Attorney- General  in  reply.  The  trustee  has 
himself  fixed  the  rate  of  interest  with  which  he  is 
chargeable  ;  he  has  taken  a  bond  from  himself  to  him- 
self with  interest  at  6Z.  per  cent. 

The  Master  of  the  Rolls. 

On  the  first  question  I  think  the  Plaintiffs  are  entitled 
to  have  the  trust  fund  restored.  It  is  perfectly  clear 
that  this  was  a  consent  given  by  a  married  woman  who 
had  no  power  to  anticipate  her  income,  for  it  is  not 
argued  that  the  words  used  in  the  deed  do  not  amount 
to  a  proviso  against  anticipation  (b).  Consequently 
she  could  not  dispose  of  her  life  interest.  The  Plaintiffs 
are  therefore  entitled  to  have  the  trust  fund  restored. 

The  next  question  is,  the  amount  of  capital  and  in- 
terest for  which  the  trustees  are  liable.  It  is  clear  that 
the  three  trustees  are  jointly  and  severally  liable,  and 

that 

(a)  16  r«.  321.  (6)  15  Sim.  S75,and  7  De  G., 

Jkf.  4-  G.  597. 
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1B64.  that  the  PiaiDtiffs  are  entitled  to  a  decree  against  them 
all  to  make  good  the  amount.  This  the  representatives 
of  Howard  Fletcher^  who  has  died  during  the  suit,  must 
answer  out  of  his  assets.  If  any  one  of  the  trustees 
should  pay  the  whole,  he  may  come  against  the  others 
for  contribution,  and  I  shall  then  determine  the  question 
between  the  co-Defendants.  At  present  I  cannot  decide 
whether  there  is  any  priority  of  liability.  All  are  equally 
liable,  and  the  Plaintiff  is  entitled  to  levy  the  whole 
against  any  one  of  them.  If  one  should  pay  the  whole, 
I  shall  be  able  to  determine  to  what  extent  the  others 
are  liable  to  contribute. 

I  am  also  of  opinion  that  interest  is  payable  at  4L 
per  cent,  in  this  case.  There  is  a  peculiarity  in  this  case 
which  occasions  the  necessity  of  coming  to  this  Court 
One  of  the  borrowers  and  lenders  is  the  same  person. 
Howard  Fletcher  is  one  of  the  three  persons  who  lent 
the  4,000/.,  and  one  of  the  five  persons  who  borrowed 
it.  A  man  cannot  sue  himself,  therefore  the  obligees 
cannot  sue  at  law ;  but  in  equity  I  can  and  must  dis- 
tinguish between  the  character  of  trustee  and  that  of 
debtor.  If  you  can  make  him  liable  in  his  character  of 
debtor,  you  may  be  entitled  to  5/.  per  cent,  under  his 
bond ;  but  I  am  of  opinion  that  you  can  do  nothing  at 
law,  and  the  agreement  to  pay  51.  per  cent,  is  made  ia 
his  character  of  debtor  and  not  as  trustee.  In  equity 
you  now  sue  him  as  trustee.  I  must  treat  him  as  a 
Defendant  in  that  character  and  give  interest  at  42.  per 
cent,  against  him. 

With  regard  to  the  profit  of  251/.  \As.  Wd.ii  appears 
that  under  the  order  of  1856,  made  in  Greeny.  Holden,  the 
Stock  in  Court  was  sold,  and  produced  3,859/.  145. 1 W., 
of  which  831/.  Bs.  lid.  was  applied,  under  the  order  of 
the  Court,  in  payment  of  the  costs,  and  the  residue, 

namely, 
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namely,  3fi2SL  9$.,  was  handed  oyer  to  the  trustees. 
They  are,  therefore,  only  liable  to  make  good  the  dif- 
ference between  this  sum  and  the  4,000/.  That  difference 
is  the  sum  of  971L  1 U. 

There  must  be  the  usual  decree  against  the  trustees 
to  pay  the  971/.  11».  and  interest  at  4L  per  cent.,  and 
also  the  costs  of  suit ;  and  any  of  the  parties  are  to  be 
at  liberty  to  apply  to  the  Court  as  they  may  be  advised. 


HAYMES  V.  COOPER. 
COOPER  V.  JENKINS. 


Feb.  25. 


npHIS  was  a  suit  for  specific  performance;  and,  in  The  lien  of  a 
•*•      1861,  a  decree  was  made  for  the  Plaintiff  (the  ^stsona^fund 
purchaser)  who  was  ordered  to  pay  his  purchase-money,  recovered  by 
consisting  of  901/.  with  interest,  into  Court.    This  he  cannot  be 
accoitiingly  did.  *%^  ^y  »!! 

^  ^  assignment  of 

the  fond  by 

The  Defendant  Jenkins,  who  was  entitled  to  one-  ^^yf^^^o^lr 
third  of  the  purchase-money,  employed  Mr.  Field  as  obtained  by 
bis  solicitor  in  the  suit.  *  *"^^ 

By  the  order  on  further  consideration,  made  on  the 
14th  of  January,  1864,  one-third  of  666/.  Stock,  the 
fund  still  remaining  in  Court,  was  ordered  to  be  paid  to 
Jenkins. 


Jenkins  had,  in  1863,  been  ordered  to  pay  73/.  for 
costs  to  Cooper;  he  made  default,  and  on  the  10th  of 
February,  1864,  Cooper  obtained  an  order  nisi  under 
the  1  *  2  Vict.  c.  110,  s.  14,  and  3  &  4  Vict.  c.  82, 
8.  1,  charging  Jenkins'  share  in  the  fund  in  Court  with 

the 
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the  73/.,  and  stopping  the  payment  or  transfer  of  his 
share  of  the  fund. 

The  case  now  came  on  upon  the  application  of 
Cooper  to  make  the  charging  order  absolute,  and  upon 
the  petition  of  Fieldf  the  solicitor  of  Jenkins^  to  have 
It  declared  that  he  had  a  charge  on  Jenkins'  share  of 
the  fund  for  costs  of  suit  and  for  payment  thereof. 

The  question  was,  whether  Cooper  or  Field  had 
priority  ? 

Mr.  Kay^  for  Cooper^  moved  to  make  the  charging 
order  absolute.  He  ai^ued  that  Cooper^  having  obtained 
the  first  stop  order,  had  priority  over  Field;  and  that 
he  was  entitled  to  the  benefit  of  his  greater  diligence. 

He  referred  to  the  23  &  24  Vict.  c.  127,  s.  28(a), 
which  empowers  the  Court,  "  in  every  case  in  which  an 
attorney  or  solicitor  should  be  employed  to  prosecute 
or  defend  any  suit,  &c.,  to  declare  such  attorney  or 
solicitor  entitled  to  a  charge  upon  the  property  recovered 
or  preserved ;  and  upon  such  declaration  being  made, 
such  attorney  or  solicitor  shall  have  a  charge  upon 
and  against,  and  a  right  to  payment  out  of  the  property, 
of  whatsoever  nature,  tenure  or  kind  the  same  may  be, 
which  shall  have  been  recovered  or  preserved  through 
the  instrumentality  of  any  such  attorney  or  solicitor,** 
for  his  costs  of  suit.  But  then  it  declared  that  ''all 
conveyances  and  acts  done  to  defeat,  or  which  shall 
operate  to  defeat,  such  charge  or  right  shall,  unless 
made  to  a  bond  fide  purchaser  for  value  without  notice, 
be  absolutely  void  and  of  no  effect  as  against  such 

charge 


(a)  Passed  to  meet  the  decision      and  6  H,  of  L,  Ca$^  581. 
in  Shaw  v.  NeaU,  20  Beat.  157, 
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charge  or  right."     That  this  shewed  that  a  bond  fide 
charge  might  have  priority  over  the  solicitor's  lien. 

Mr.  Selwyn  and  Mr.  Roxburgh  for  the  solicitor.  A 
solicitor's  lien  on  a  fund  recovered  has  priority  over  all 
charges  created  by  the  client,  or  obtained  adversely 
against  him.  Cooper  could  only  take  subject  to  tbe 
rights  of  the  solicitor,  of  which  he  must  have  had 
notice  as  a  consequence  of  law;  and  the  charging  order, 
by  the  act  of  parliament  itself,  is  not  to  have  any  greater 
effect  than  if  such  debtor  had  charged  such  Stock  ; 
3^4  VicLc.8%s.  1. 

Wilson  V.  Round  (a)  \  Wells  v.  Gibbs{b);  Slater  v. 
The  Mayor  of  Sunderland {c)\  Warburton  v.  Hill{d)^ 
were  referred  to. 

The  Masteb  of  the  Rolls. 

My  opinion  is,  that  the  solicitor's  lien  is  the  first 
charge  on  the  fund.  I  do  not  think  that  it  was  intended 
by  the  Solicitors'  Act  (23  k  24  Vict.  c.  127,  s.  28)  to 
deprive  solicitors  of  any  right  then  existing,  but  merely 
to  enable  the  Court  to  give  solicitors  a  charge  on  the 
property  recovered. 

I  have  always  understood  the  law  to  be,  that  a 
solicitor  had  an  inherent  equity  to  have  his  costs  paid 
out  of  any  fund  recovered  by  his  exertions ;  and  that 
the  Court  would  not  part  with  it  until  these  costs  had 
been  paid,  except  by  consent  of  the  solicitor. 


1864. 


Cooper 

V. 

Jenkins. 


It  is  not  a  question   of  priority,  because  it  is  an 
existing  equity  of  the   solicitor,  which  could  not  be 

divested 


{a)  10  Jur.  34. 
(6)  22  Ban.  204. 

TOL.  XXXIII — III. 


(c)  33  L.  J.  (Q.  B.)  37. 
(rf)  Xay,  470. 
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divested  by  any  assignment  by  the  client.  If  a  snm  of 
1,000/.  were  recovered  for  A.  B.  by  the  exertions  of  his 
solicitor,  and  A.  B.  assigned  it  to  C.  2>.,  who  obtained 
a  stop  order  on  the  fund  and  gave  notice  of  it  to  the 
Accountant-General,  then,  although  C  2>.  would  have 
priority  over  other  incumbrancers  who  had  not  got  a 
stop  order,  yet  he  could  only  claim  that  which  the 
client  ctfuld  give  him,  namely,  the  fund  subject  to  the 
solicitor's  right. 


Again,  it  is  not  a  question  of  notice,  because  every 
man  who  knows  there  is  a  fund  in  Court,  knows  also 
that  it  is  liable  to  the  lien  for  costs  of  the  solicitor, 
through  whose  exertion  the  fund  has  been  obtained, 
and  the  assignee  has  the  benefit  of  those  exertions  as 
well  as  the  assignor.  If  the  statute  had  not  passed,  I 
should  not  have  had  any  doubt  on  the  subject,  but  this 
act  declares  the  Court  shall  have  power  to  declare  that 
the  solicitor  is  entitled  to  a  charge  for  his  costs,  and  that 
all  conveyances  to  defeat  it,  unless  to  a  b<m&  fide  pur- 
chaser for  value  without  notice,  shall  be  void.  My 
opinion  is,  that  where  a  man  knows  that  there  is  a 
fund  in  Court,  he  knows  also  that  it  is  subject  to  the 
solicitor's  lien  for  his  costs  in  recovering  it,  and  that  he 
is  entitled  to  be  paid  in  the  first  instance.  The  act, 
however,  clearly  points  out  that  there  may  be  a  bona 
fide  purchaser  who  may  have  priority.  As  to  that  I 
express  no  further  opinion  than  this,  that  the  present 
is  not  such  a  case,  for  Mr.  Cooper  had  notice  of  the 
lien  of  the  solicitor. 


Therefore,  Mr.  Cooper* sovAex  must  be  made  absolute; 
but  it  must  be  subject  to  the  other  order  of  the  solicitor, 
who  is  entitled  to  his  costs  of  this  application,  which 
must  be  added  to  those  already  ordered  to  be  paid. 
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THE  HEREFORDSHIRE  BANKING  COM- 
PANY. 
BULMER'S  CASE.  IPeh.  27,  29. 

Mar.  2. 

TANE  CLARKSON  was  the  registered  owner  of  An  executrix, 
twenty-five   shares   in  this  company^  which  had  residuary 

been  ordered  to  be  wound  up.     She  died  in  1857,  having  legatee,  held 

J     -,.     ,      _    ,  ;  .  .         *=*  not  to  be  per- 

appointed  Cicely  Bulmer  her  executrix  and  residuary  sonally  liable 
legatee.  ascontribu- 

o  tory  in  respect 

of  shares  be- 

Cicely  Bulmer  proved  the  will,  and  on  the  12th  of  t^totruc,° 
August  J  1859,   she   passed   her  residuary  account  at  **^o"gl' *}»« 

h&n  received 

Somerset  House^  debiting  herself  with  the  twenty-five  dividends  for 

shares,  valued  at  162/.  lO^.,  and  shewing  a  clear  residue  ««  years  and 

•  .  had  signed  two 

of  297/.  lis.  Id.     And  she  thereby  declared  it  to  be  a  receipts  with- 

just  and  true  account,  and  offered  to  pay  the  sum  of  fiction  "as ex- 

8/.  105.  6d.  for  the  duty,  after  the  rate  of  3/.  per  cent,  ecutrix,"  and 

upon  the  sum  of  297/.  lis.  Id.,  being  the  whole  of  the  residuary  ac- 

said  residue  and  moneys  to  which  she  was  entitled  and  ^P""**  treating 

.  "^  the  shares  as 

intended  to  retain  to  her  own  use.  part  of  the 

clear  residue, 
it  appearing 
Cicely  Bulmer  received  the  dividends  on  the  shares  that  formali- 

for  1858,  1869,  1860  and  1861,  and  she  gave  receipts  byXe^^deed  of 

for  them  as  executrix.     In  1862  and  1863  she  signed  Bettlement  for 

receipts  for  the  dividends  without  adding  the  words  ''as  shareholder 

executrix  of  Jane  Clarkson.''     This  appeared  to  have  ^^^  "?'i*®®" 

■^f  ^  complied  with. 

been  in  consequence  of  her  name  having  been  intro- 
duced into  the  list  of  persons  entitled  to  dividends,  in 
lien  of  the  name  of  Jane  Clarkson  ;  this  was  first  done 
in  1862,  but  why,  or  under  what  circumstances,  or  by 
whose  direction  it  was  done,  did  not  appear,  nor  did  it 
appear  that  it  was  done  with  her  privity.     In  the  share 

F  p  2  register 
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register  book,  the  shares  still  stood  in  the  name  of  JoMt 
ClarksoUy  and  no  transfer  or  alteration  had  taken  place 
in  it. 

The  16th  clause  of  the  deed  of  settlement  provided 
in  the  usual  form,  that  the  executors,  &c.|  of  deceased 
shareholders  should  not  be  deemed  or  considered  as 
shareholders,  in  respect  of  shares  held  by  them  in  those 
capacities,  until  they  should  be  duly  admitted  as  share- 
holders, in  pursuance  of  the  deed.  And  the  19th  clause 
provided,  that  when  any  executor,  &c.,  of  any  deceased 
shareholder  should  be  admitted  as  a  shareholder,  be 
should  execute  a  deed  subjecting  him  to  the  rules  and 
liabilities,  and  immediately  after  the  execution  of  such 
deed,  but  not  before,  he  or  she  should  become  a  pro- 
prietor or  shareholder  in  respect  of  such  shares  as  afore- 
said. The  20th  clause  provided,  that  executors  upon 
executing  such  deed,  but  not  before,  should  be  entitled 
to  receive  the  dividends  which  should  be  due  to  them 
as  executors  in  respect  of  such  shares. 


The  company  having  been  ordered  to  be  wound  up, 
the  official  liquidator  sought  to  place  Cicely  Bulmer  on 
the  list  of  contributories,  in  her  individual,  and  not  in 
her  representative  character  as  executrix. 


Mr.  Swanston  for  the  official  liquidator.  Mrs.  Bulmer 
is  personally  liable  as  contributory ;  she  assented  to  the 
bequest  of  these  shares ;  and  in  her  return  to  the  legacy 
duty  office  she  represented  that  she  had  retained  tbem 
for  her  own  use.  She  received  the  dividends  for  six 
years,  and  in  the  years  1862  and  1863  she  signed  a 
receipt  for  them  as  owner,  and  not  as  executrix.  She  is 
therefore  the  absolute  owner  of  these  shares,  and  ought 
to  be  placed  on  the  list  without  qualification. 

Mr. 
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Mr.  Roxburgh^  contrd.  Mrs.  Buhner  is  only  liable 
as  executrix.  She  signed  the  last  two  receipts  acci- 
dentally, in  the  form  they  were  presented  to  her,  but  no 
transfer  of  the  shares  has  ever  been  made  into  her  name ; 
none  of  the  formalities  which  are  required  by  the  deed 
to  make  her  a  shareholder  have  been  complied  with  ; 
and  the  deed  is  distinct,  that  until  then  she  is  not  to  be 
considered  a  shareholder  or  entitled  to  receive  the  divi- 
dends. The  company  still  retain  their  remedy  against 
the  assets  of  the  testatrix,  and  while  so  entitled,  another 
person  cannot  be  made  liable  in  respect  of  the  same 
shares.  He  cited  Keene^s  Executors  Case  (a);  Arm- 
strong's  Case{b);  Ness  v.  Armstrong  {c) ;  Gouthwaite's 
Case{d);  HalCs  Case{e);  CrosfieUfs  Case(f). 


1864. 


The  Here- 
fordshire 
Banking 
Company. 

Bulmer's 
Case. 


Mr.  Swanston  in  reply. 


The  Master  of  the  Rolls. 

Upon  a  perusal  of  the  deed  of  settlement  and  the 
evidence  in  this  case,  I  am  of  opinion,  that  Mrs.  Cicely 
jUulmer  must  be  fixed  on  the  list  of  contributories  of  the 
company  as  executrix  of  Jane  darkson,  and  not  in  her 
individual  capacity. 


Feb.  29. 


On  looking  at  the  deed  of  settlement,  clauses  16  and 
19,  I  find  that  they  have  not  been  complied  with. 
Cicely  Bulmers  name  ought  to  have  been  introduced 
into  the  share  register  list,  either  in  her  individual  cha- 
racter or  as  executrix,  but  it  was  not  done  in  either 
character.     It  would  have  been  open  to  her  to  have 

chosen 


(a)  3  De  G  ,  M.  if  G.  272. 
(6)  1  De  G.  4  Sm,  568. 
(0  4  Esck,  Cos  21. 


(d)  3  Mac.  Sf  Got.  187. 
(0  I  Mac,  if  Got.  307. 
(/)  2  De  G.,  M.  ic  G.  128. 
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chosen  id  which  character  she  would  have  it  introduced, 
and  the  company  could  not  have  compelled  her  to  incur 
a  personal  liability.     If  the  question  had  been  pot  to 
her,  and  the  dividends  detained  until  she  had  elected,  she 
might  have  claimed  solely  as  executrix,  and  the  com- 
pany could  not  have  forced  her  to  do  otherwise.    The 
company  ought  to  have  done  this.    As  far  as  I  can 
judge  from  the  evidence,  though  this  is  doubtful,  if  it 
had  been  done,  she  would  only  have  accepted  the  shares 
as  executrix,  and  would  not  personally  have  become  a 
shareholder;   for  she  desired  to  sell  the  shares,  and 
found  that  she  could  not     I  am  of  opinion  that  the 
company,  having  omitted  to  do  this,  and  to  fix  in  what 
character  she  took  the  shares^  it  is  not  in  their  power  to 
exercise  the  option  for  her,  and  cannot  now  choose  that 
which  is  most  profitable  to  them.     The  provisions  of  the 
deed  of  settlement  ought  to  have  been  complied  with ; 
and  this  not  having  been  done,  I  am  of  opinion  that  she 
remained  owner  of  the  shares  in  the  same  character  in 
1862  and  1863  that  she  was  in  1848;  and  that  the 
alteration  of  her  name  in  the  list  of  dividends  received 
does  not,  though   she  signed  her  name  without  any 
addition,  constitute,  in  the  absence  of  any  other  pro- 
ceeding, a  transfer  of  the  shares  from  her  in  her  character 
of  executrix  to  her  in  her  character  of  residuary  legatee. 
I  must  fix  her  as  contributory  as  legal  personal  repre- 
sentative of  Jane  Clarkson^  and,  if  necessary,  she  must 
account  for  the  estate  of  her  testatrix.    The   official 
manager  must  have  his  costs ;  and  she  may  retain  her 
costs  out  of  her  testatrix's  estate. 

Mr.  Roxburgh  submitted,  that,  as  she  had  always 
assented  to  being  put  on  the  list  as  executrix,  she  ought 
to  have  her  costs. 


The 


CASES  IN  CHANC£RY.  439 

The  Master  of  the  Rolls.  i/^^t 

•^  Mar,  2. 

\_f-    -^_- 

I  find  that  she  consented  to  be  put  on  the  list  as    ,«     u 

^     ^  The  Here- 

executrix  before  the  case  was  brought  into  Court|  and     fordsrirf. 
I  therefore  think  she  must  have  her  costs.  Company. 

BULMER*S 

Case. 


Re  BEVAN  AND  WHITTING. 


Mar.  3. 


/^N  the  application  of  their  client,  an  order  had  been  The  Couctwill, 
^^     made  for  the  delivery  and  taxation  of  his  soli-  completion  of 

citors'  bills.     It  appeared  from  the  bills  and  the  cash  auxation, 

1  11  11  J        n  1      order  the  de- 

account  themselves,  that  a  balance  was  due  from  the  Uvery  up  of 

solicitors  to  the  client.  P^F."  ^l  \. 

solicitor  to  his 

client,  either 
An  application  was  now  made,  before  the  Taxing  ^P^  payment 

Master  had  made  his  certificate,  that  the  solicitors  might  the  amount 

be  ordered  to  deliver  over  the  client's  papers.  claimed,  or  in 

'    *  case  It  appears 

from  the  soli- 
Mr.  Haiq  in  support  of  the  application.  citor's  own  ac- 

^  ^^  '^  count  that  a 

balance  is  due 
Mr.  SeliPt/n,  Mr.   Baggallay  and  Mr.  iry,  contrd,  from  him  to 

contended  that  the  application  was  premature  and  in-    ***^^®^^ 

consistent  with  the  existing  order  for  taxation,  which 

directed  when  the  deeds  and  papers  were  to  be  delivered 

over.    That,  in  addition,  the  lien  of  the  solicitors  might 

be  prejudiced,  and  their  security  for  the  costs  of  the 

proceeding  defeated.    That  such  an  application  as  the 

present  was  strange  and  without  precedent. 


The  Master  of  the  Rolls. 

The  only  thing  strange  is  the  opposition  to  this  appli- 
cation. Where  a  solicitor  sends  in  his  bill,  and  claims 
a  stated  balance  to  be  due  to  him,  the  client  is  en- 
titled, as  a  matter  almost  of  course,  to  have  his  papers 

delivered 
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delivered  over  to  him  on  payment  of  the  amount  claimed 
into  Court.  So,  where  a  balance  appears  due  from  the 
soh'citor,  the  order  is  that  the  solicitor  shall  pay  it  into 
Court.  Here,  there  appears  to  be  a  balance  of  104il 
due  from  the  solicitors,  which  is  amply  sufficient  to 
secure  any  costs  of  the  taxation. 


The  client  is  entitled  to  the  order  for  the  delivery  of 
the  papers  within  ten  days,  and  to  the  costs  of  the  ap- 
plication, as  the  solicitors  have  refused  to  deliver  the 
papers  when  applied  to. 


Feb.  11, 12. 
Mar,  7. 

The  doctrine 
of  part  per- 
formance of 
a  parol  agree- 
ment ii  not  to 


PHILLIPS  t;.  EDWARDS. 


npHIS  suit  was  instituted  by  two  gentlemen  named 

^       Phillips    and    Wigan,    against    Mr.    and   Mrs. 

Edwards  and  Mr.  M'ltiell,  for  the  specific  perform- 

be  extended  by  ance  of  a  contract  under  the  following  circumstances:— 

it  is  inappli-  By  an  indenture  dated  10th  August,  1855,  a  piece  of 

cable  to  a  case  \^j^^  ^^^  some  cottages  were  assigned  to  the  Defendant 

ivhere  a  trustee  °  ° 

has  a  power  to  M^Niell,  for  the  residue  of  a  term  of  ninety-nine  years 

iequesfin^*^      from  the  16th  of  June,  1835,  except  the  last  ten  days  of 

anting  of  a      the  term,  upon  trust  for  the  separate  use  of  the  De» 

man,  which      fendant  Harriet  Edwards,  the  wife  of  James  Edwards, 

The  indenture  contained  a  power  to  the  trustee,  at  any 

time  during  the  life  of  Harriet  Edwards,  at  her  request 

in  writing,  to  demise  the  property. 

In 
J2.,  a 

married  woman,  and  the  deed  gave  the  trustee  a  power  to  lease  at  the  request  in  writing 
of  Mrs.  E,  The  trustee  and  Mrs.  E,  agreed,  by  parol,  to  let  the  property  to  the 
Plaintifls,  and  a  lease  was  prepared,  approved  of  and  executed  by  the  trustee  and  by 
Mrs.  £. ;  but  before  their  solicitor  had  parted  with  it  and  before  the  Plaintiffs  had 
executed  it,  Mrs.  K  recalled  her  assent  to  it.  She  had  made  no  request  to  the  trustee 
■*in  writing:" — Held,  that  there  was  no  contract  binding  on  Mrs.  E.  and  no  part  pei^ 
formance,  and  that  the  Plaintiflb  could  not  enforce  the  agreement. 


has  not  been 
made. 

Land  was 
vested  in  a 
trustee  for  the 
separate  use 
of  Mrs.    ~ 


Phillips 
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In  October,  1861|  various  negociations  took  place  1864. 
between  the  Plaintiffs  and  Mrs.  Edwards  and  her 
trustee  for  letting  the  land  and  cottages  to  the  Plain- 
tiffs. Ultimately,  it  was  verbally  agreed  that  the  land  Edwards. 
should  be  let  to  the  Plaintiffs  for  ninety  years,  from 
the  3rd  o{  December,  1861,  at  a  rent  of  45/.  per  annum. 
Nothing  in  writing  had  hitherto  passed  between  the 
parties,  and  certainly  nothing  to  bind  Mrs.  Edwards, 
who  had  made  no  request  in  writing,  according  to  the 
provisions  of  the  power.  However,  she  and  her  trustees 
both  considered  the  matter  as  settled,  and  accordingly 
a  draft  lease  was  prepared,  and  sent  for  approval  to  the 
Plaintiffs'  solicitors  in  January,  1862.  Some  slight 
alterations  were  made  by  them,  which  were  approved 
of  by  the  Pefendants'  solicitors,  and  thereupon,  at  their 
request,  the  Plaintiffs'  solicitors  caused  the  draft  to  be 
engrossed  in  duplicate.  An  appointment  was  made 
at  the  office  of  Mr.  Harbin,  the  Defendants'  solicitor, 
for  the  5th  of  February,  1862,  for  the  purpose  of  exe- 
cuting the  lease.  The  lease  was  fully  explained  to  Mrs. 
Edwards,  and  she  freely  and  voluntarily  signed,  sealed 
and  delivered  it,  fully  understanding  the  contents  thereof, 
and  handed  it  to  her  solicitor.  This  the  Court  held 
to  be  the  result  of  the  evidence.  Her  trustee,  Mr. 
M'Niell,  did  the  same,  on  the  evening  of  the  same 
day.  Mrs.  Edwards,  after  she  had  left  the  office  of 
Mr.  Harbin,  repented  of  what  she  had  done,  and  she 
wrote  on  that  day  two  letters,  one  to  Messrs.  Harbin 
^  Smith,  her  solicitors,  and  the  other  to  Mr.  M^Niell, 
her  trustee,  which  were  as  follows  : — 

"  February  5th. 

"  Sir, — I  beg  to  inform  you  that  those  deeds  signed 
to  day  are  to  be  retained  by  you,  as  it  is  not  by  my 
wish  or  sanction  they  were  done.  I  have  never  written 
anything  to  allow  its  being  done,  as  my  settlement  deed 
expresses.     I  have  once  written  to  you  not  to  prepare 

them. 
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1864.       them.    Mr.  M*NieU  stated  he  had  arranged  all  with 

Phillips,    I  shall  move  to  have  this  matter  set  aside;  it 

is  not  carried  out  according  to  the  terms  of  settlemeDt, 

and  this  was  not  my  wish. 

'*  I  am.  Sir,  your  obedient  servant, 

'*  Harriet  Edicardir 
"ToMr.JTarJin." 

<'  Febrmary  5th. 
**  Sir, — I  have  written  to  Mr.  Harbin  by  this  post, 
to  inform  him  I  shall  not  allow  them  to  pass  into 
Phillips,  as  it  was  much  against  my  wish  for  him  to 
have  it  I  have  never  given  my  consent,  nor  will  I ; 
I  should  have  consented  had  all  been  done  as  paqxised, 
but  now  I  do  not.  I  shall  move  to  alter  it,  as  my  settle- 
ment  deed  cleariy  states  what  is  to  be  done. 

*'  I  am,  Sir,  your  obedient  servant, 

"  H.  Edwards.'' 
''  There  are  many  points  which  ought  to  have  been 
arranged,  such  not  being  done,  I  most  distinctly  state  I 
willnot  give  the  lease." 

<'  H.  Edwards. 
'' To  Mr.  AVNieir 

These  letters  were  received  by  the  persons  to  whom 
they  were  addressed  on  the  following  morning,  the  6th 
of  February,  1862.  At  this  time,  the  Plaintiffs  had  not 
executed  the  counterpart  of  the  lease,  nor  did  they  do 
so  until  after  they  had  received  notice  of  Mrs.  Edwardi 
intention  to  retire  from  the  transaction.  The  lease  re- 
mained in  the  hands  of  Messrs.  Harbin  ft*  Smith,  and 
the  Defendants  Mr.  and  Mrs.  Edwards  refused  to 
complete,  insisting  that  there  was  no  contract  binding 
them  or  the  estate. 

Mr.  Selwyn  and  Mr.  Speed,  for  the  Plaintiffs,  cited 

Fletcher  v.  Fletcher  (a). 

^  Mr. 

(a)  4  Eart,  67. 
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Mr.  Godfrey  for  Mr.  WNielL 

Mr.  Fryy  for  Mr.  and  Mrs.  Edwards^  argued  that 
there  was  no  existing  contract  in  writing,  and  no  suf- 
ficient part  performance  to  take  the  case  out  of  the 
statute,  and  that  the  preparation  and  signature  of  the 
deed,  which  had  never  been  out  of  the  possession  of 
her  solicitor,  was  not  sufficient  for  that  purpose ;  Coohe 
V.  Tombs  {a)  \  Whaley  v.  Bagnel(fi).  That  no  request 
in  writing  had  been  made,  without  which  no  binding 
agreement  could  exist,  and  that  the  contract  of  a  feme 
coverte  could  be  enforced ;  Martin  v.  Mitchell  (c). 

Mr.  Speed  in  reply. 


The  Mastbr  of  the  Rolls. 

This  is  a  suit  for  the  specific  performance,  by  the  Mar.  7. 
Defendants,  of  a  contract  to  grant  to  the  Plaintiffs  a 
lease  for  ninety  years,  from  December  3rd,  1861,  of  a 
parcel  of  land  at  Putney,  at  a  rent  of  45/.  per  annum. 
The  defence  is,  that  no  contract  binding  on  the  De- 
fendant Mrs.  Edwards,  or  her  trustee  Mr.  JU'Niell,  has 
been  entered  into.  The  circumstances  are  these: — 
[His  Honor  stated  them.] 

The  two  letters  written  by  Mrs.  Edwards  to  Mr.  iSTar- 
ben  and  Mr.  M'Niell  were  received  on  the  6th  of 
February,  At  this  time,  the  Plaintiffs  had  not  executed 
the  counterpart  of  the  lease,  nor,  as  I  understand  the 
evidence,  did  they  until  after  they  had  received  notice 
of  Mrs.  Edwards*  intention  to  retire  from  the  trans- 
action. 

(a)  2  AfuL  420.  (r)  2  Jacob  i  W.  425. 

(b)  1  Brown,  P.  C.  345. 
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action.  This,  however,  is  not,  I  think,  very  material ; 
it  is  plain  that  throughout  they  intended  to  abide  by  the 
arrangement,  and  whether  they  executed  the  counterpart 
a  little  sooner  or  later  is  not  very  material.  Nothing  of 
importance  took  place  after  this  until  this  bill  was 
filed. 

The  question  is,  in  this  state  of  circumstances, 
whether  there  is  any  contract  binding  on  the  Defendant 
Mrs.  Edwards^  and  I  am  of  opinion  that  there  is  not 
Except  by  the  execution  of  the  indenture  of  lease,  there 
is  no  contract  in  writing  entered  into  or  binding  upon 
the  Defendant  Mrs.  Edwards.  The  power  to  the  trus- 
tees was  only  to  arise  on  request  in  writing,  and  no 
such  request  was  given,  except  by  the  execution  of  the 
deed  of  demise  on  the  6th  ot  February ^  1862. 

The  doctrine  of  parol  agreements  and  part  perform- 
ance (a  doctrine  certainly  not  to  be  extended  by  the 
Court),  appears  to  me  to  be  inapplicable  to  this  case, 
where  an  agreement,  whether  by  parol  or  in  writing, 
could  not  be  entered  into  by  the  trustee,  except  on  the 
request  in  writing  of  Mrs.  Edwards,  and  when,  conse- 
quently, any  parol  agreement  entered  into  by  him  could 
only  be  provisional  and  conditional  upon  the  proper 
requisites  being  supplied  to  him  to  make  it  effectual. 
But  even  if  considering  that  originally  a  complete  parol 
agreement  had  been  entered  into,  that  is,  as  complete 
as  a  parol  agreement  can  be,  I  am  unable  to  see  any- 
thing amounting  to  part  performance ;  in  fact  nothing 
is  alleged  as  constituting  part  performance,  with  the 
exception  of  the  execution  of  the  indenture  of  demise 
on  the  6th  o(  February,  18ti2.  But  however  important 
this  act  may  be,  it  is  not  properly  an  act  of  part  per- 
formance, which  means,  the  parties  on  both  sides  acting 
as  if  the  agreement  had  been  carried  into  execution, 

such 
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such  as  payment  of  purchase  money  and  letting  into  1864. 
possession.  The  execution  of  this  indenture  may  be  a 
completion  of  a  contract,  but  it  cannot,  I  think,  pro- 
perly be  considered  as  part  performance  of  a  parol 
agreement.  If  it  be  the  contract  executed,  the  parol 
agreement  has  ceased  to  exist  and  is  merged  in  it,  and 
all  that  the  Court  must  look  at  is  the  terms  of  the  inden- 
ture. But  if  it  be  an  act  of  part  performance,  then  the 
original  parol  agreement  is  the  matter  which  the  Court 
is  to  enforce,  and  the  terms  of  which  it  is  to  investigate. 

The  consequence  is,  that  in  every  way  of  looking  at  it 
it  comes  round  to  the  same  question,  and  the  full  extent 
of  it  is  this : — What  is  the  effect  of  a  parol  agreement  to 
lease  a  plot  of  land,  followed  by  the  approval,  on  both 
sides,  of  the  draft  lease,  and  by  the  execution  of  the 
indenture  of  demise  itself  by  the  lessor,  but  counter- 
manded by  him  before  the  delivery  of  it  to  the  intended 
lessee,  and  before  the  lessee  executed  the  counterpart. 
I  am  of  opinion  that  there  exists  a  locus  penitentuB  in 
the  lessor,  and  that  he  may,  at  any  time  before  the  soli- 
citor or  his  agent  has  delivered  over  the  lease  to  the 
lessee,  countermand  the  delivery  of  it  and  refuse  to  be 
bound  by  it.  I  am  of  opinion  that  such  execution  does 
not  constitute  a  contract. 

It  is  argued,  with  perfect  truth,  that  a  contract  need 
not  be  signed  by  both  parties,  and  that  if  A.  sign  a 
contract  ofiering  to  sell  certain  lands  to  JB.,  and  send  it 
to  him,  JB.  may  accept  it  and  thereupon  enforce  the 
performance  of  it  But,  for  the  purpose  of  making  it 
binding  on  the  signer,  the  contract  must  be  sent  to  B., 
either  by  A,  or  his  agent  duly  constituted  for  that 
purpose.  But  what  is  more  germane  to  the  present 
question  is  this : — in  the  case  of  a  contract.  A,  may 
countermand  it  and  refuse  to  perform  it  at  any  time 

before 
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1864.        before  B.  has  accepted  it  and  before  B.  has  also  thereby 
bound  himself  to  perform  it 

But  nothing  of  that  sort  occurred  here ;  and  if  the 
most  formal  contract  had  been  prepared  and  signed  by 
the  Defendants,  and  given  to  their  agent  to  be  delivered 
to  the  PlaintifTsy  they  or  either  of  them  might  hare 
stopped  the  virhole  thing  before  the  document  left  their 
agents'  hands. 

But  if  this  be  not  a  contract,  what  is  it  ?  If  it  be 
anything  at  all,  it  is  a  legal  demise  of  the  property ;  if 
it  be  not,  then  it  is  nothing.  If  it  be  a  legal  demise  of 
the  property,  then  the  proper  remedy  of  the  lessee 
would  be  by  action  at  law.  That  any  action  could  be 
maintained  at  law,  either  of  ejectment  to  obtain  posses- 
sion of  the  land,  or  of  detinue  to  obtain  possession  of 
the  indenture,  or  of  damages  for  the  injury  sustained 
by  the  Plaintiffs,  is  what  I  am  far  from  expressing  to 
be  my  opinion.  But  as  I  am  strongly  of  opinion  that 
there  is  no  contract,  and  that  there  is  no  parol  agree- 
ment partially  performed  which  can  entitle  the  Plaintiffs 
to  recover  in  this  case,  it  only  remains  to  be  considered, 
whether  the  Plaintiif  is  entitled  to  have  the  deed  de- 
livered up  to  him  by  the  decree  of  a  Court  of  Chancery, 
notwithstanding  the  opposition  of  the  Defendant  Mrs. 
Edwards.  It  is  true,  as  it  is  at^ued  for  the  Plaintiffs, 
that  there  are  some  cases  in  which  a  grantor  executes 
a  deed,  which  is  valid  and  binding  on  him  though  he 
retains  it  in  his  own  custody  and  does  hot  part  with  it, 
of  which  many  instances,  such  as  Fletcher  v.  Fletcher{a), 
are  to  be  found  in  the  books;  but  the  deed  has  not 
been  held  to  be  valid  in  any  case  where  the  deed  im- 
plies mutuality,  that  is  when  some  important  act  is  to  be 

done 
(a)  4  Hare,  64. 
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done  by  or  on  the  part  of  the  person  to  whom  it  is  to  be  1864. 
delivered,  such  as  the  payment  of  purchase-money  or 
the  execution  of  the  counterpart.  In  all  such  cases, 
the  deed  is  executed  as  an  escrow,  and  has  no  force  or 
validity  until  the  actual  delivery  of  it  to  the  person  who 
has  to  perform  the  act  in  return.  I  do  not  say,  that  in 
every  case  the  performance  of  the  act,  on  his  part,  is 
necessary  to  give  the  deed  validity,  for  the  act  may  be 
waived;  but  even  in  those  cases  the  delivery  must  be 
made  to  him  or  his  agent. 

If  A.,  by  parol,  agrees  to  sell  Whiteacre  for  1,000/. 
to  B.J  A.  executes  the  deed  of  conveyance,  and  gives  it 
to  his  solicitor  to  be  delivered  to  S.  in  exchange  for 
IflOOL  B.  never  pays  the  1,000/.,  and  never  gets  the 
deed.  I  am  of  opinion,  the  execution  of  the  deed  by 
A.y  and  the  delivery  of  it  by  him  to  his  solicitor  does 
not,  in  that  event,  transfer  the  legal  estate  in  the  land 
to  B.;  but  that  A.  may,  as  soon  as  it  appears  that  B. 
will  not  or  cannot  pay  the  purchase-money,  cut  off  the 
seal  and  signature,  and  get  the  stamp  allowed  as  a 
spoiled  stamp  at  Somerset  House;  and  that  the  deed  is 
then  a  mere  piece  of  waste  parchment,  conferring  no 
right  on  any  one. 

That  is  what  occurs  in  this  case ;  and  the  bill  must 
be  dismissed  with  costs. 
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Mar.  10. 

The  Plaintiff 
relieved  from 
the  necessity 
of  filing  a 
printed  bill ; 
m  an  injunc- 
tion case, 
ivhere  the 
matters  of  the 
suit  had  been 
arranged 
under  an  order 
made  prior  to 
the  expiration 
of  fourteen 
days  from 
filing  the 
written  bill. 


GARLAND  v.  RIORDAN. 

npmS  being  an  injunction  case,  a  written  bill  only 
^      had  been  filed.    The  Court  had  granted  an  interim 
injunction  to  last  until  to-day. 

Mr.  Roberts  now  stated,  that  the  parties  had  agreed 
on  an  order  to  be  made,  which  would  dispose  of  the 
case;  and  he  asked  that  the  Court  would  dispense  with 
the  necessity  of  filing  a  printed  bill,  for  otherwise,  under 
the  9th  General  Order,  r.  4,  the  written  bill  would  be 
taken  off  the  file  as  of  course,  and  the  solicitor  would 
be  liable  for  costs,  upon  his  undertaking. 

Mr.  Halleit^  for  the  Defendant,  assented  to  the  order 
and  application. 


The  Mastbr  of  the  Rolls  thought  that  the  necessity 
of  filing  a  printed  bill  might  be  dispensed  with,  and  he 
ordered  it  accordingly. 
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THE  PRESIDENT  OF  THE  UNITED  STATES 
OF  AMERICA  v.  DRUMMOND. 


April  1%,  19. 


HE  question  which  arose  upon  this  petition  was,  A  person, 

whose  name 


T  

^^      whether  legacy  duty  was  payable  on  the  property  was  English, 
of  Henry  Lewis  Dickenson,  deceased.  domldUf 

origin  was  not 
He  had  been  an  officer  in  the  English  army,  but  ei(.Solf^ 
had  sold  out  in  1810.    He  had  resided  the  latter  years  the  English 

armtr         Ha 

of  his  life  in  France,  and  died  at  Farit  on  the  17tb  of  tola  out  in 

July,  1819.  1810.  and 

suhsequently 
resided,  down 

By  his  will,  dated  at  Paris  on  the  day  of  his  death,  ^  ^»  ^***^» 
y      .  ^  France, 

he  bequeathed  as  follows : —  there  he 

formed  a 

'*  I   give  and   bequeath  the  whole  of  my  property  French  con- 
whatsoever   to   my  brother  James  Smithson,  Esq.,   in  "^^pg^jjegj  . 
trust  to  be  disposed  of  as  follows: — I  give  to  Mrs.  catedhisson 
Mary  Ann  Coates  (going  by  my  name,  and  the  mother  there Te*^ died*- 
of  my  son  Henry  James  Dickenson,  placed  at  the  school  *"d  his  whole 
of  M.  Auboin,  at  Bourg  la  Reine)  the  half  of  the  income  French  Rentes: 
which  my  property  shall  produce,  to  be  enjoyed  by  her  j7^'^'*'*-^m*\ 
during  the  term  of  her  natural  life.'*     He  then  gave  the  his  death  waa 
remainder  of  his  property  to  his  son.  rtmt^Ieffacv 

duty  was  not 

His  will  was  proved  in  England  in  1820  by  James  aswts.*  ^^   " 
Smithson,  his   property  in   this   country  being  sworn 
under  20/.     In  fact  the  whole  of  his  property  was  in 
France  and  consisted  nearly  entirely  of  French  Rentes. 

His  brother  James  Smithson  died  in  1829,  and  by  his 

will,  dated  in  1826,  be  described   the  son  of  Henry 

VOL.  xxxiix — III.  o  o  Leuns 
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1864.       Lewis  Dickenson  as   "  the   son   of    my   late   brother 
Colonel  Henry  Lewis  Dickinson" 


Thb 

Pkesident  of 

THE  United 

Statei 
OF  America 

o. 
Drummohd. 


A  claim  for  legacy  duty  on  the  property  of  Henry 
Lewis  Dickinson  having  been  made,  on  behalf  of  the 
Crown,  against  the  estate  of  James  Smitkson,  which 
was  administered  in  this  Court,  a  petition  was  presented 
by  his  legal  personal  representatives,  asking  that  it 
might  be  declared  whether  any  duty  was  payable. 


Mr.  Nalder  for  the  Petitioners. 

Mr.  Hanson,  for  the  Crown,  argued  that  the  fact  of 
the  testator  having  been  an  officer  in  the  English 
service  at  once  fixed  his  domicil  in  England,  and  that 
it  required  proof  of  the  fact  and  of  his  intention  to 
change  it,  which  the  evidence  failed  to  prove.  He 
referred  to  Ommaney  v.  Bingham  (a) ;  PhiUimore  an 
Domicil {b) ;  Lyall  v.  Paton  (c);  Forbes  v.  Forbes {d)\ 
Attorney -General  v.  Dunn  {e)  \  Hodgson  v.  De  Beau- 
ckesne{f)\  In  re  Steer  (g);  Stanley  v.  Hemes {h); 
Munroe  v.  Douglas  (i) ;  Moor  house  v.  Lord  (t) ;  Bremet 
v.  Freeman  (/). 

Mr.  Baggallay  and  Mr.  Cates,  for  the  Plaintiff,  argued 
that  the  residence  in  France  continued  for  a  considerable 
period  and  down  to  the  testator's  death,  and  that  the  cir- 
cumstance of  his  whole  property  and  family  being  there, 
were  prima  facie  evidence  of  the  domicil  of  the  testator 
being  in  France,  and  that  this  was  not  rebutted  by  any 

evidence 


(a)  5  Ves.  767. 
(6)  Page  72. 

(c)  25  LflwJ.  (a.)746. 

(d)  Kay,  341. 

(e)  SMee.Sr  JT.  611. 

(/)  12  Moor,  P.  C.  C.  285. 


(g)  3  HurL  *  N.  594. 

(A)  3  Hogg.  373. 

(0  6  Mad.  379. 

{k)  10  H.  of  L.  Cos,  272. 

(/)  10  Moor,  P.  C.  C.  306. 
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evidence  to  the  contrary.     As  to  the  English  form  of 
his  will  they  cited  Anderson  v.  Laneuville {a). 


The  Masteb  of  the  Rolls. 

The  Attorney-General  claims  legacy  duty  in  this  case, 
and  the  question  depends  on  whether  Henry  Lewis 
Dickenson  was  a  domiciled  Englishman  at  the  date  of 
his  death. 


1864. 

The 

President  of 

THE  United 

States 
OF  America 

V. 

Drummond. 
April  19. 


The  facts  respecting  him  in  the  evidence  are  extremely 
few  and  meagre.  The  name  is  English,  but  where  he 
was  born  is  unknown,  and  from  his  not  bearing  the 
family  name  of  James  Smithson,  who  in  his  will  calls 
him  ''  my  brother/'  and  to  whom  Henry  Lewis  Dicken^ 
son  led  his  property,  it  is  supposed  that  he  was  an 
illegitimate  child.  However,  he  obtained  a  commission 
in  the  English  army  which  would  give  him  an  English 
domicil.  After  this,  he  sold  his  commission  and  retired 
from  the  army  in  1810.  He  made  a  will  dated  at  Paris 
on  the  17th  Jufy,  1819,  by  it  he  gave  his  property  to 
Henry  James  Dickenson,  described  in  his  will  as  placed 
in  a  school  in  France,  and  who  was  the  son  of  the 
testator  and  of  a  person  who  afterwards  became  Madame 
De  la  Batutj  and  who  appears  to  have  always  lived  and 
died  in  France. 


The  will  was  in  English.  The  property  was  wholly 
in  the  French  Rentes;  nor  does  it  appear  clearly  why  the 
will  was  proved  here,  unless,  as  it  was  not  in  the  proper 
French  form,  it  was  thereby  intended  to  give  it  validity 
in  France  as  the  will  of  an  Englishman.  The  testator 
died  in  Paris  in  1820.    These  are  all  the  facts. 

Upon 
(a)  9  Moor,  P.  C.  C.  325. 

gq2 
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1864.  Upon  the  ^hole  I  think  that,  upon  these  facts,  I 

^"^y^^      should   infer  the  domicil  to  have  been  French.    He 
Presideht  of  Appears,  as  far  as  anything  is  known,  to  have  always 
THE  United    liygj  there,  to  have  made  a  French  connection,  to  ha?c 
OP  America    educated  his  son  as  French,  and  to  have  died  in  Fnnce. 
Drum'  '  think  the  burthen  of  proof  lies  on  the  Crown  to  esta- 

blish the  right  to  duty  on  the  French  property  of  the 
testator,  and  that  they  have  failed  in  doing  so. 

I  must  order  accordingly. 


Dee.  21. 

A  debtor 
wrote  to  his 
creditor,  "  I 
will  pay  you 
as  soon  as  I 
get  it  in  my 
power" : — 
Held,  that  the 
Statute  of 
Limitationa 
did  not  com- 
mence run- 
ning until  the 
debtor  became 
of  ability  to 
pay. 

A  legacy  by 
a  debtor  to  a 
creditor  held 
to  be  a  pro 
tanto  discharge 
of  the  debt,  it 
appearing  that 
the  testatrix 
had  made  a 
proposal  to 
that  effect  to 
her  creditor, 
and  that  he 
had  not  ob- 
jected to  the 
arrangement. 


HAMMOND  V.  SMITH. 

TN  1852  Sarah  Smith,  a  baker,  was  indebted  to  the 
-^  Plaintiff  Hammond,  a  miller,  in  the  sum  of 
666/.  6^.  \d.,  for  which  she  gave  a  written  acknow- 
ledgment. She  retired  from  business  in  1852,  and  went 
to  live  with  her  parents,  who  were  advanced  in  years. 

The  Plaintiff  in  1853  applied  for  payment,  and  in 
answer  Sarah  Smith  on  the  25th  of  November,  1853, 
wrote  :  "  The  time  may  not  belong  before  I  shall  be  able 
to  discharge  my  debt  to  you.  I  can  get  no  money  at 
present.  Should  I  get  any  paid  me,  you  shall  very 
soon  have  it/' 

On  the  4th  of  March,  1856,  Sarah  Smith  wrote  to 
the  Plaintiff,  stating  that  her  parents  were  living,  hot 
were  of  great  age  and  in  a  precarious  state  of  health. 
She  added,  "  /  iri//  pay  you  as  soon  as  I  get  it  in  my 
power;  before  I  cannot  I  have  nothing  to  pay  with,  or 
I  should  willingly  do  it." 

Sarah  Smithes  mother  died,  and  her  father  died  about 

seven 
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seven  days  after,  viz.,  on  the  9th  oi  February ^  1861. 
Sarah  Smith  then  became  entitled  to  personal  property 
amounting  to  about  1,200/.  and  to  a  freehold  messuage. 

In  1861,  the  Plaintiff  renewed  his  application  for  pay- 
ment, and  on  the  9th  of  July,  1861,  Sarah  Smith  wrote 
to  him  referring  to  her  difficulties,  and  added,  *'  There 
will  be  interest  due  I  suppose  some  time  in  August ; 
when  I  receive  I  shall  send  to  you  half-yearly,  that  is 
all  I  can  do ;  you  must  share  with  me  according  to  what 
I  have  got  At  my  death  you  shall  receive  300/. ;  I 
shall  have  it  put  in  my  will,  which  at  present  is  not 
made.  I  cannot  pay  you  interest  for  more  than  the 
half,  or  there  will  be  nothing  left  to  live  on.  You  can 
write  and  say  if  you  approve  of  that  what  I  have  said 
to  you,  if  not,  you  can  act  as  you  think  proper." 

The  Plaintiff,  on  the  20th  of  July,  1861,  wrote  to 
Sarah  Smith  as  follows : — 

•/ii/y,  20th,  1861. 
Madam,— I  received  your  letter  of  the  9th  inst.  re- 
specting your  affairs,  for  which  I  am  much  obl^ed.  Of 
course  I  cannot  expect  you  to  give  up  all  your  interest  to 
mej  and  if  you  will  give  me  some  security  for  300/.  you 
name,  bearing  interest  at  5/.  per  cent.,  and  for  the  300/. 
to  be  paid  six  months  after  your  death,  I  shall  be  satis- 
fied, as  the  loss  will  be  to  me  and  my  family*  As  I  am 
much  in  want  of  money  at  the  present  time,  I  will 
accept  400/.  and  give  you  a  clear  discharge.  Please 
write  and  let  me  know  which  of  the  two  propositions 
you  approve  of  in  the  course  of  a  few  days. 

On  the  30th  of  July,  1861,  Mrs.  Smith  wrote  to  the 
Plaintiff  as  follows : — *'  I  shall  receive  my  money  half- 
yearly.  As  soon  as  I  receive  any,  I  shall  send  to  you 
what  is  given  for  my  or  father's  money  (4/.  1  Os.  per  cent.), 

and 
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and  I  can  give  you  no  more.  If  there  should  be  any 
alterations  after  a  time,  I  will  make  it  to  you,  but  at 
present  all  must  remain  as  it  is  now  placed.  Any  se- 
curity you  want  I  will  give  you,  but  no  one  can  take 
from  you  what  is  willed  to  you,  neither  do  I  wish  they 
should." 

Mrs.  Smith  on  the  6th  of  September,  1861,  sent  the 
Plaintiff  51,  with  a  letter,  in  which  she  said :  "  I  have 
enclosed  a  5Z.  bank  note,  which  I  hope  you  will  receive 
safe.  I  could  not  make  it  convenient  to  send  more,  as 
they  sent  me  short,  but  I  will  send  when  I  can  do  it." 

There  was  no  further  correspondence  bearing  on  the 
points. 

Sarah  Smith  died  in  May,  1862,  having  by  her  will, 
dated  the  5th  of  October,  1861,  bequeathed  the  sum  of 
200/.  to  the  Plaintiff,  whom  she  called  *'  her  friend,"  but 
without  assigning  any  reason  for  the  bequest. 

The  Plaintiff  in  February,  1863,  instituted  this  cre- 
ditors' suit  against  the  executrix  of  Mrs.  Smith  to  obtain 
payment  of  his  alleged  debt,  and  for  the  administration 
of  the  estate. 

The  executrix  by  her  answer  said,  ''  I  am  advised 
that  the  claim  of  the  Plaintiff  for  his  alleged  debt  is 
barred  by  the  statutes  for  the  limitation  of  actions  and 
suits,  and  that,  at  all  events,  the  Plaintiff  can  only  claim 
the  sum  of  300/.,  with  interest  at  the  rate  of  5L  per  cent, 
per  annum  from  the  20th  day  oi  July,  1861,  being  the 
date  of  the  letter  in  which  he  stated  he  would  be  satis- 
fied with  the  arrangement  hereinbefore  mentioned ;  and 
I  accordingly  submit  to  pay  him  the  legacy  of  200/. 
actually  given  him  by  the  will,  and  the  further  sum  of 

100/., 
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lOOLy  with  interest  at  the  rate  of  5/.  per  cent,  on  the        1864. 
aggregate  sum  of  300/.  from  the  20th  day  of  July,  1861, 
less  the  sum  of  5/." 

Mr.  Selwyn  and  Mr.  E.  F.  Smith  for  the  Plaintiff. 
The  Plaintiff'^  debt  is  not  barred  by  the  statute ;  the 
testatrix,  by  her  letter  of  the  4th  of  March,  1856, 
promised  to  pay  it  ''as  soon  as  she  got  it  in  her  power," 
and  the  statute  therefore  only  began  to  run  from  the 
time  at  which  she  became  of  ability  to  pay  ;  Waters  v. 
JBarl  Thanetia))  this  period  was  on  the  death  of  her 
father.  But  in  addition,  there  was  a  part  payment  of  5/. 
v[i  September  J  1861. 

Secondly.  The  gift  of  the  legacy  was  not  a  satisfaction 
of  the  debt ;  Cranmer^s  Case  (b). 

Mr.  Baggallay  and  Mr.  Pontifex,  for  the  Defendant, 
argued,  first,  that  the  letters  were  insufficient,  as  an 
acknowledgment,  to  take  the  case  out  of  the  statute ; 
Richardson  v.  Barry  (c) ;  Hart  v  Prendergast  {d) ; 
Rackham  v.  Marriott  {e) ;  and  that  the  5/.  was  not  at- 
tributable to  the  debt ;  Nash  v.  Hodgson  (/).  Secondly, 
that  the  legacy  was  bequeathed  expressly  in  part  satis- 
faction of  the  debt ;  that  the  Plaintiff  had  assented  and 
acquiesced  in  the  testatrix's  proposal,  and  was  bound 
by  an  act  done  for  his  benefit  on  the  faith  of  his  assent ; 
Russell  V.  Jackson  (g) ;  Tee  v.  Ferris  {h) ;  Wallgrave  v. 
Tebbs{i). 


Mr.  E.  F.  Smith  in  reply. 


The 


(a)  2  Q.  B.  Rep.  757.  (/)  6  De  G.,  M.  8f  G.  474. 

(6)  2  Salk.  508.  (g)  10  Hare,  204. 

(c)  29  Beav,  22.  (A)  2  Kay  ^  J.  357. 

(d)  14  Mte.  4-  W,  741.  (i)  Ibid.  313. 

(e)  2  Hurl.  8f  Nor.  196. 
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1864.  The  Master  of  the  Rolls  was  of  opinion  that  the 

letter  of  the  4th  of  March ,  1856,  constituted  a  distinct 
promise,  on  the  part  of  the  testatrix,  to  pay  the  debt 
when  she  should  be  of  ability,  and  that  the  statute  did 
not  begin  to  run  until  the  death  of  her  father,  when  she 
first  had  the  means  of  paying  the  debt,  and  that  con- 
sequently ''the  debt  of  566/.  5s.  Id,  due  from  Mrs. 
Smith  to  the  Plaintiff  wan  not  barred  by  the  Statute  of 
Limitations." 

On  the  second  point,  he  held  that  the  bequest,  having 
been  intended  by  the  testatrix  as  part  payment  of  the 
debt,  and  that  intention  having  been  communicated  to 
the  Plaintiff,  and  not  objected  to  by  him,  the  Plaintiff 
"  was  not  entitled  to  the  legacy  of  200/.  bequeathed  to 
him  by  the  will  of  Mrs.  Smith  in  addition  to  the  debt." 
The  Defendant  admitting  assets,  was  ordered  to  pay  the 
Plaintiff  the  566/.  5$.  Id.  with  interest  from  the  present 
time. 
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BROOKE  V.  LORD  MOSTYN.  ^'u%]^' 

Mar.  17. 

THE  facts  of  this  case  are  fully  stated  in  the  judg-  As  to  the 
practice  of  the 
°^®^^*  Court  in  sanc- 

tioning a  com- 

Mr.  Selwyn,  Mr,  Freeman  and  Mr.  Cutler  for  the  EflnfentT 

Plaintiff.  IftheCour^ 

having  all  the 
necessary  facts 
Mr.  Baggallay  and   Mr.  Jones  Bateman  for  Lord  before  it,  sanc- 
Mostyn.  tionsacom- 

^  promise  on  be- 

half of  infants. 
Sir  Hugh  Cairns,  Mr.  Speed,  Mr.  Eobhouse,  Mr.  *n^  »*  after- 

Southgate,  Mr.  De  Gex,  Mr.  Woodroffe,  Mr.  Dickenson,  ©ut  that  the 

Mr.  Bruce  and  Mr.  Macnaghten  for  the  Defendants.       ^^^  ^^^  "^^ 

fauts  have  no 
Mr.  Selwyn  in  reply.  redress,  it 

being  an  error 
of  judgment 
The  following  cases  were  referred  to,  viz. : — As  to  the  for  which 

effect  of  misrepresentation  and  concealment  of  material  remedy. °^ 

facts ;  Clapham  v.  Shillito  (a).   And  as  to  the  deception      But  if,  by 

on    the    Court    having    invalidated    the    transaction;  mi^totementl'^ 

Brydges  v.  BranfiU  (6).    As  to  the  binding  effect  of  the  [^^  Court  has 

proceedmgs  on  the  mfant  who  was  a  party ;  Morison  erroneous  con- 

V.  Morison  (c) ;  and  Calvert  v.  Godfrey  (d).    As  to  the  ""^^^^l^  Jf^ 

Defendant  being  purchaser  for  valuable  consideration  have  done  tint 

without  notice,   and   this  being   an   available  defence  anVt^e'court 

without  the  legal  estate,  and  as  to  his  priority ;  Joyce  v.  ^»11  if  possible 

Be  Moleyns  (e) ;  Att.-Gen.  v.  Wilkins(f);  Phillips  y.  transaction  as 

PhiUipsig);    Greenwood  v.    Churchill  (h) ;   Finch  y.^^n^t^}^ 
CL       /^  mnocent  party. 

Shaw  (i). 


The 

(a)  7  Beat.  146.  (/)  17  Beav.  285. 

(6)  12  Sim.  369.  (g)  31  Law  J.  (CA.)  321. 

(f)  4  %/.  4-  Cr.  215.  (A)  6  Beav.  314. 

(d)  6  Beao.  97.  (i)  19  fieao.  500,  an<2  5  H.  of 

{e)  2  Joiiff  4-  Lat.  374.  I.  Cm.  905. 
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1864. 


March  17. 


The  Master  of  the  Rolls. 

This  is  a  suit  instituted  by  an  infant,  who  has  become 
adult  in  the  course  of  the  progress  of  it,  asking  this 
Court  to  declare  that  a  compromise  or  arrangement 
entered  into  in  March,  1 843,  is  not  binding  on  him. 
This  was  a  compromise  sanctioned  by  the  Court,  after  a 
report  of  the  Master  finding  that  the  arrangement  was 
for  the  benefit  of  the  infant,  and  it  was  carried  into 
execution  by  and  under  the  authority  of  orders  made 
by  this  Court. 


Before  I  proceed  to  examine  the  facts  of  this  case, 
which  I  shall  have  to  do  in  some  detail,  and  also  to  state 
my  opinion  on  the  evidence  adduced,  it  is  desirable  that 
I  should  state  what  I  consider  to  be  the  law  which 
applies  to  such  cases,  and  what  it  is  that  the  Plaintiff 
must  prove  to  enable  the  Court  to  give  him  the  relief  he 
seeks  to  obtain.  >  If,  in  the  course  of  a  suit  or  any  other 
proceeding  in  this  Court,  a  compromise  is  proposed 
between  one  or  more  adult  persons  and  one  or  more 
infants,  the  Court  takes  steps  to  ascertain  whether  it 
will  be  for  the  benefit  of  the  infant  or  infants  that  the 
proposed  compromise  should  be  accepted.  Formerly 
this  was  done  by  a  reference  to  the  Master  to  ascertain 
that  fact,  at  present  it  is  done  sometimes  by  reference  into 
chambers,  and  sometimes  without  adopting  that  course, 
if  the  Judge,  after  considering  the  evidence  presented  to 
the  Court,  is  of  opinion  that,  without  further  investiga- 
tion, it  is  sufficient  to  enable  him  to  decide  on  the 
matter.  In  dealing  with  such  a  question,  it  is  the  duty 
of  a  Judge  (and,  as  I  believe,  a  duty  always  performed 
by  him)  to  consider  carefully  the  facts,  and  to  determine, 
upon  such  consideration,  what  is  best  to  be  done  for 
the  infant,  in  like  manner  as  a  father  would  act  for  a 
son  in  similar  circumstance.     No  doubt  in  such  cases, 

especially 
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especially  when  the  result  of  this  evidence  is  doubtful, 
the  Court  is  much  influenced  by  the  opinion  of  the 
nearest  relatives  and  guardians  of  the  infant,  who  have 
no  interest  in  the  matter  except  to  promote  the  advantage 
of  the  child.  When  this  has  been  done,  and  the  Court 
has  decided  in  favour  of  the  arrangement,  and  the 
arrangement  has  been  thereupon  carried  into  execution, 
the  whole  thing  is  concluded.  If  it  should  afterwards 
turn  out  that  the  Court  was  mistaken,  the  infant  has 
no  redress ;  it  was  an  error  of  judgment  for  which  there 
is  no  remedy  and  which  cannot  now  be  altered.  But 
this  is  only  where  the  whole  of  the  facts  which  were 
necessary  to  enable  the  Court  to  form  an  opinion  have 
been  brought  fully  and  honestly  before  the  Court.  The 
Court  is  far  from  being  infallible;  and  if,  by  suppres- 
sion or  misstatement,  the  Court  has  been  led  to  an 
erroneous  conclusion,  the  persons  who  have  done  this 
are  amenable  to  justice,  in  exactly  the  same  manner  as 
they  would  have  been  where  the  deception  had  been 
practised  on  persons  other  than  the  Judge,  and  without 
the  intervention  of  the  Court  to  sanction  it.  This  is  an 
equity  which  extends  far  beyond  the  case  of  infants, 
and  extends  to  every  case  where  the  Court  has  been 
intentionally  deceived,  and  has  been  made  the  involun- 
tary instrument  of  depriving  others  of  their  just  rights. 
Whenever  this  occurs,  the  Court  will,  as  far  as  possible, 
redress  the  injury  inflicted;  the  case  of  Bridges  v. 
SranfiU{a)  is  an  instance  of  this  character.  In  all 
such  cases,  the  Court  will  afterwards,  if  possible,  set 
aside  the  transaction  as  against  the  innocent  party ;  or 
if  that  be  not  possible,  will,  as  far  as  it  can,  prevent  the 
further  operation  of  it  upon  him.  But  in  order  to  in- 
duce the  Court  to  take  this  step,  it  must  be  shewn  that 
the  parties  to  the  transaction  have  intentionally  sup- 
pressed 

(a)  12  Sim.  369. 


1864. 


BllOOKR 

V. 

Lord 

MOSTYN. 
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pressed  truth  or  suggested  error,  in  order  to  mislead 
the  Court.  The  question  I  have  to  decide  in  this  cause 
isy  whether  this  has  been  done  on  the  occasion  to  which 
I  have  been  referred,  and  if  so,  by  whom. 

The  facts  are  shortly  as  follows: — In  1818,  Sir 
Thomas  Mostyn  made  his  will,  by  which  (subject  to  a 
term  of  500  years  which  he  created  therein)  he  devised 
the  Cors-y-Gedol  estate  and  the  P las- Hen  estate  to 
the  use  of  the  Defendant,  the  second  Lord  Mostyn,  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
male.  He  then  declared  the  trusts  of  this  term  to  be, 
to  raise  and  pay  various  large  legacies,  amounting  in 
the  whole,  provided  all  the  contingencies  occurred,  to 
75,000/. ;  and  amongst  them  was  a  legacy  of  20,000^ 
to  Eliza  Mostyn^  to  be  paid  to  her  at  twenty-one.  In 
July,  1826,  Sir  TTiomas  Mostyn  republished  his  will, 
and  he  died  on  the  1 7th  of  April,  1831.  The  will  was 
duly  proved  by  the  first  Lord  Mostyn  and  Richard 
Parry,  who  were  the  executors.  The  Defendant  Thomas 
Edward  Mostyn  Lloyd  Mostyn^  the  eldest  son  of  the 
second  Lord  Mostyn,  attained  twenty-one,  barred  the 
entail,  aud  has  died  pending  the  proceedings  in  this 
suit. 

At  the  death  of  Sir  Thomas  Mostyn^  the  Cors-y-Gedol 
estate  was  subject  to  a  mortgage  for  45,000/. ;  and  the 
PlaS'Hen  estate  was  subject  to  a  mortgage  for  60,0002. 
The  debts  of  the  testator  which,  in  addition,  were 
charged  on  the  estates  by  the  will  of  the  testatori 
amounted  to  132,090/.  10^.  2d.,  making  a  total  prima^ 
charge  on  the  estates  of  237,090/.  \Qs.  2d.  The  amount 
of  legacies  charged  on  the  said  estates  included  in  the 
term  of  500  years  amounted,  as  I  have  stated,  in  the 
whole  to  76,000/.;  but  this  sum  included  therein  two 
legacies  of  10,000/.  each  to  two  sisters  of  the  testator, 

the 
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the  interest  of  which  was  to  be  paid  to  them  during 
their  lives,  and  the  capital  was  payable  only  in  the 
event  of  their  marrying,  which  event  did  not  occur. 

In  June^  1S40>  Eliza  Mosiyn  married  Captain  Brooke^ 
the  father  of  the  present  Plaintiff,  and  thereupon  the 
legacy  of  20,000/.  was  settled  in  the  following  manner  : 
it  was  assigned  to  the  two  Defendants,  E.  Hyde  Clarke 
and  Geo.  Rochfort  Clarke^  in  trust,  during  the  joint 
lives  of  Captain  and  Mrs.  Brooke,  for  the  sole  and 
separate  use  of  Mrs.  Brooke,  and  after  the  decease 
of  either,  to  the  survivor  for  life,  and  after  the  decease 
of  the  survivor,  for  the  child  or  children  of  the  marriage. 
The  Plaintiff  is  the  sole  issue  of  that  marriage,  who  has 
attained  his  age  of  twenty-one  years  during  the  progress 
of  this  suit. 
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The  first  Lord  Mostyn  had  been  advised,  in  the  first 
instance,  that  all  the  legacies  secured  by  the  500  years' 
term  were,  by  the  will  of  the  testator,  charged  on  all 
his  devised  estates,  and  thereupon  he  paid  the  legacy 
duty  due  in  respect  of  all  the  legacies.  He  was  subse- 
quently better  advised,  and  by  the  highest  authority  at 
the  Bar,  that  this  was  erroneous,  and  that  the  Cors-y^ 
Gedol  and  PlasHen  estates  were  alone  liable  to  pay 
these  legacies ;  and  thereupon  he  presented  a  memorial 
to  the  Commissioners  of  Stamps  and  Taxes  for  a  return 
of  the  legacy  duty,  on  the  ground  that  the  estates  com- 
prised in  the  term  were  not  sufficient  to  pay  the  legacies, 
and  that  the  full  value  of  the  estates  would  be  absorbed 
by  the  debts  which  the  personal  estate  was  insufficient 
to  pay.  His  first  memorial  was  presented  in  1842;  the 
Commissioners  of  Stamps  and  Taxes  would  not  enter- 
tain the  subject  without  proof  that  the  legatees  had 
released  the  estates  from  their  legacies.  This  was  ac- 
cordingly done. 

In 
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In  order  further  to  facilitate  the  administration  of  the 
estate  an  act  of  parliament  was  obtained. 

The  effect  of  the  act  was  as  follows:— It  receifed 
the  royal  assent  on  the  30th  of  July,  1842 ;  it  was 
intituled  **  An  act  for  vesting  parts  of  the  settled  estates 
of  the  Honorable  Edward  Mostyn  Lord  Mastym  of 
Mostyn,  in  the  county  of  Flinty  in  trustees^  upon  trust 
to  sell,  mortgage  or  exchange  the  same,  and  to  lay 
out  the  moneys  to  arise  therefrom  in  the  payment  of 
debtSy  charges  and  mortgages  upon  or  affecting  the 
same  or  other  estates  settled  to  the  same  uses,  or  in  the 
purchase  of  other  estates  to  be  settled  to  the  same  uses, 
and  for  other  purposes"  (a).  This  act  recited  the  will, 
and  the  insufficiency  of  the  personal  estate  and  of  the 
Cors-y-Gedol  and  Pku-Hen  estates  devised  for  600 
years  to  pay  the  debts ;  and  it  enacted  that  the  here- 
ditaments in  the  schedules  (which  comprised  the  Cors-y- 
Gedol  and  Plas-Hen  estates)  should  be  discharged  of 
the  trusts  and  of  the  will,  and  be  vested  in  three  trustees 
for  sale  or  mortgage,  and  the  money  thereby  raised  was 
to  be  paid  into  the  Court  of  Chancery,  and  applied  under 
the  control  and  discretion  of  the  Court ;  first,  in  pay- 
ment of  the  costs ;  and  in  the  next  place,  after  paying 
any  mortgage  affecting  the  same,  '^  in  paying  the  debts, 
expenses,  legacies  and  annuities  by  the  said  will  charged 
upon  the  said  term  of  500  years  created  in  the  Cars-y- 
Gedol  and  Plas-Ben  estates ;  but  so  far  and  to  such 
extent  only  as  the  said  debts,  expenses,  legacies  and 
annuities  so  charged  upon  the  said  term  ought  to  be 
paid  under  the  trusts  of  the  said  will,"  and  subject 
thereto  in  the  manner  in  the  said  act  mentioned. 


It  is  unnecessary  to  enter  into  the  detail  of  how  this 


was 


(a)  5  ^  6  VkU  {Private  Act),  c,  xsjai. 
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was  effected  with  respect  to  the  other  legatees,  or  to 
relate  what  arrangemeDts  were  made  with  them;  the 
only  material  matter  for  consideration  is,  the  manner 
in  which  the  legacy  of  20,000/.  so  settled,  as  I  have 
before  stated,  was  released.  This  was  accomplished  as 
follows : — The  first  and  second  Lord  Mostyn  proposed 
to  Captain  and  Mrs.  Brooke  and  their  trustees,  that 
they  should  accept  the  security  of  the  bond  of  the 
second  Lord  Mostyn  for  the  amount,  to  be  paid  in 
January ^  1861,  when  his  eldest  son  the  late  Defendant, 
would  attain  twenty-one  years,  and  also  to  pay  interest 
thereon  at  the  rate  of  4/.  per  cent,  per  annum  in  the 
meantime ;  and  they  assured  the  trustees  and  Captain 
and  Mrs.  Brooke^  that  the  estates  were  insufficient  to 
pay  the  legacy,  or  any  part  of  it,  and  that  this  pro* 
posal  of  giving  a  bond  to  secure  the  interest  and 
ultimate  payment  of  the  principal  arose  from  a  desire  to 
benefit  them,  and  more  especially  from  a  wish  to  fulfil 
the  wishes  of  the  testator  Sir  Thomas  Mostyn,  as  far  as 
it  was  possible,  although  they  were  not  legally  bound  to 
do  so.  That  by  this  means  Captain  and  Mrs.  Brooke 
would  get  the  legacy  paid,  and  that,  without  it,  they 
would  get  nothing. 


1864. 


After  some  negotiation  this  proposal  was  accepted, 
but  in  order  to  make  it  binding  on  the  infant  Plaintiff 
it  was  necessary  to  obtain  the  sanction  of  this  Court  to 
the  arrangement.  Accordingly,  in  November,  1842,  the 
bill  in  Brooke  v.  Lord  Mostyn  was  filed  for  this  pur- 
pose, praying  that  the  legacy  of  20,000/.  might  be 
raised  and  paid  by  sale  of  the  said  estates  or  a  com- 
petent part  thereof.  In  February,  1843,  a  petition  was 
presented  in  the  name  of  the  infant  Plaintiff,  stating 
the  proposed  arrangement,  and  praying  for  an  inquiry  to 
ascertain  whether  it  was  proper  to  be  acceded  to  on  the 
part  of  the  infant;  and  on  the  17th  of  February,  1843, 

an 


464 


CASES  IN  CHANCERY. 


1864. 

Brooke 

V, 

Lord 

MOSTYN. 


an  order  was  made  referring  it  to  the  Master  to  ascertain 
and  report  on  that  fact  to  the  Court.  The  necessary 
evidence  was  laid  before  the  Master,  which  induced  him 
to  come  to  the  conclusion  that  the  arrangement  was 
beneficial  (on  this  evidence  I  shall  have  to  comment 
presently);  and  on  the  14th  o( Marckf  1843,  Captain 
and  Mrs.  Brooke  released  their  interest  in  the  estates 
comprised  in  the  500  years'  term.  On  the  same  day  the 
Master  made  his  report,  finding  the  arrangement  was 
an  advantageous  one  for  the  infant.  Oh  the  following 
day,  the  15th  of  March,  1843,  the  trustees  of  Captain 
and  Mrs.  Brooke*8  marriage  settlement  released  the 
estates  included  in  the  term  of  500  years  from  all  claim 
from  them,  and  on  the  17th  of  March,  1843,  the  Court 
made  an  order  confirming  the  arrangement  on  the  part 
of  the  infant  PiaintiiF,  and  thereupon  the  Defendant 
Lord  Mostyn  executed  a  deed  of  covenant  on  the  20th 
of  March,  1843,  by  which  he  covenanted  to  pay  20,000^ 
to  the  trustees  on  or  before  the  20th  o{  January,  1851, 
and  to  pay  interest  after  the  rate  of  4Z.  per  cent,  per 
annum  in  the  meantime. 


The  property  has  now  been  sold ;  Plas-Hen  has  pro- 
duced 187,882/.  15s.,  besides  leaving  twenty-one  lots  not 
yet  sold,  and  Cors-y-GedolesUtte  has  produced  the  sum 
of  124,428/.  28.  9rf.,  making  a  total  of  312,344/.  17*.9(i, 
and  the  portion  of  which  remains  unsold  is  estimated  to 
be  of  the  value  of  8,000/.,  and  probably,  as  the  estimate 
is  made  on  behalf  of  the  Defendants,  the  estimate  is  a 
low  one.  In  addition  to  all  this,  there  is  to  be  added  the 
personal  estate  of  the  testator  not  specifically  bequeathed, 
amounting  in  the  whole  to  46,262/.  \5s.  11  J. 


Since  the  hearing,  I  have,  at  my  request,  been  far- 
nished  with  a  statement  from  the  Defendants,  verified 
by  the  afiidavit  of  Mr.  Cast,  giving  all  the  details  by 
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which  the  figures  are  arrived  at,  and  which  is  also  ac- 
companied by  the  comments  and  mode  of  stating  the 
accounts  of  the  Plaintiff.  By  this  statement  of  Mr. 
Cust  it  appears,  that  the  total  amount  of  assets,  in- 
cluding therein  46,67 IZ.  Ws.  \d.  received  for  rents  of 
both  estates  up  to  the  time  of  the  sale,  amounts  to  the 
sum  of  427,435/.  lis.,  and  making  the  deduction  of 
46,671/.  \\s.  \d.  for  rents,  a  sum  of  380,763/.  9*.  lOd. 
Whereupon  it  is  pointed  out,  on  behalf  of  the  Plaintiff, 
that  the  amount  of  debts  charged  on  the  estate  com- 
prised in  the  term  being,  according  to  the  Defendant's 
own  statement,  237,090/.  10s.  2d.  and  no  more,  and  the 
legacies  55,000/.  and  no  more,  after  deducting  there- 
from two  contingent  legacies  of  10,000/.,  the  capital  of 
which  never  became  payable,  make  together  a  total  of 
292,090/.  and  no  more  as  the  charge  on  the  property, 
leaving  a  balance,  if  the  property  had  been  sold  at  once, 
of  88,673/.  to  provide  against  all  contingencies  of  costs 
and  the  like,  and  thence  they  argue,  with  apparent  force, 
that  there  must  have  been  gross  misrepresentation  to 
induce  the  Court  to  believe  that  the  property  was  not 
sufficient  to  raise  and  pay  the  legacies  charged  upon  it. 


1864. 


Few  things  require  more  careful  examination  than  an 
argument  founded  on  figures,  few  things,  I  regret  to 
say,  are  more  deceptive  than  figures,  and  how  they  may 
be  dealt  with,  and  what  different  results  may  be  produced 
from  different  modes  of  stating  the  same  sets  of  figures, 
is  well  exemplified  in  this  case.  Two  statements  are 
sent  in  to  me,  one  on  behalf  of  the  Plaintiff  and  another 
on  behalf  of  the  Defendants,  both  of  them  are  drawn 
from  the  same  sources,  the  data  are  identical,  but  only 
stated  in  a  different  manner. 


I  find  the  statement  of  the  Plaintiff  produces  a  surplus 

of  assets  over  liabilities  of  the  testator  of  209,129/.  Gs.  bd. 
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for  the  purpose  of  meeting  the  payment  of  the  legacies, 
and  besides  this  surplus,  the  Plaintiff  refers  to  the  unsold 
lots  and  several  other  items,  to  which  no  actual  money 
value  has  hitherto  been  assigned,  and  which  he  has  noti 
therefore,  brought  into  account. 

On  the  other  hand,  the  statement. on  the  part  of  the 
Defendants  shews  a  balance  of  8,228/.  2^.  AcL  and  no 
more,  being  the  whole  that  is  applicable  for  the  same 
purpose,  that  is  for  payment  of  the  55,000Z.  legacies 
and  interest  on  the  two  legacies  of  10,000^  each  to  the 
two  sisters  of  the  testator. 

I  have  examined  both  accounts  and  compared  the 
items  in  them  with  the  admitted  and  established  data 
in  order  to  form  my  own  conclusion  as  to  the  results  to 
be  derived  from  them.  Each  is,  of  course,  made  out  in 
the  most  favorable  manner  possible  to  the  party  who 
produces  it.  The  Plaintiff's  account  omits  many  very 
material  considerations ;  above  all,  it  omits  all  question 
of  costs,  which  have  been  very  heavy,. and  unavoidably 
so,  in  the  administration  of  this  estate. .  The  Defendants' 
account  contains,  in  the  statement  of  deductions,  two 
items,  whichi  as  far  as  I  understand  the  amount,  ought 
to  be  omitted  or  are  at  least  of  very  doubtful  admission. 
The  first  is  for  the  expense  of  management*  in  addition 
to  the  sums  allowed  for  repairs  by  the  Master's  report, 
this  amounts  to  7,600Z.  If  I  rightly  apprehend  the 
evidence,  this  has  been  deducted  previously  in  tbe 
ascertainment  of  the.  anoounts  of  the  net  rents,  which 
a^e  stated  in  the  accounts  of  assets.  The  second  is  an 
item  of  2,000/.  for  repairs  of  the  Cors-y^Oedol  estate 
since  the  date  of  the  Master's  report  of  the  8th  Jv/jr, 
1846,  but  I  do  not  find  on  the  opposite  side  of  tlie 
accounts  any  entry  for  the  reat^  of  the  Cars^-Oedol 
estate  received  during  the  same  period^  that  is  since  the 
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8th  of  July,  1846.  If  so,  this  item  must  be  excluded. 
In  addition  to  this,  there  are  four  items  of  estimated 
costs,  amounting  in  the  whole  to  4,500/.,  but  this 
appears  to  me  to  be  reasonable.  On  one  point  of  differ- 
ence between  the  Plaintiff  and  Defendant,  I  think  that 
the  mode  of  taking  the  account  by  the  Defendant  is 
correct,  and  that  is,  that  the  Defendant  is  to  be  charged 
only  with  the  net  rental  in  estimating  the  value  of  the 
property.  It  is  certainly  shewn  that  large  sums  of 
money  were  expended  out  of  the  rents  received.  Hot 
merely  in  repairs,  but  also  in  improving  the  property, 
but  the  value  of  the  improvements  is  shewn  in  the 
increased  price  obtained  for  the  property.  Even  if  I 
were  taking  the  account  adversely,  that  is,  in  order  to 
charge  the  Defendants  with  repayment  of  everything 
they  had  received,  as  I  should  do  against  a  mortgagee 
in  possession,  if  I  charged  him  with  the  full  amount  of 
the  rents  received,  I  must  allow  a  corresponding  re- 
duction from  the  prices  realised  by  the  sale,  a  very 
vague  and  uncertain  matter,  and  I  am  only  estimating 
a  probable  result.  I  cannot,  therefore,  on  the  present 
occasion,  do  otherwise  than  take  the  account  in  this 
respect  as  the  Defendants  have  stated  it.  However, 
on  going  through  this  account,  and  after  making  the 
largest  deduction  that  could  be  reasonably  expected  to 
be  made  from  it,  if  I  were  taking  the  account  between 
the  adverse  parties  in  the  manner  I  have  above  stated, 
it  could  not  raise  this  balance,  which  would  have  been 
applicable  towards  the  payment  of  legacies,  above 
the  sum  of  20,000/.,  and  this  would  have  had  to  be 
applied  in  payment  of  the  legacies  of  55,000/.,  and  this 
after  taking  into  account  the  value  of  the  unsold  lots. 
It  may  well  be  that  the  unsold  twenty-one  lots  would 
produce  much  more  than  the  estimated  value  of  8,000/., 
but  still,  if  the  rest  of  this  account  is  correct,  the 
additional  sums  could  not  raise  this  surplus  to  anything 
H  H  2  sufficient 
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sufficient  to  do  more  than  pay  a  small  dividend  on  the 
amount  which  would  have  been  due  Tor  principal  and 
interest  on  the  legacies  at  the  date  of  the  Master's 
report. 

Buty  besides  this,  there  are  many  other  things  to  be 
taken  into  consideration  in  examining  the  questioo 
which  alone  I  am  now  considering,  viz.|  whether  the 
actual  produce  of  the  estates  would  have  been  sufficient 
to  have  discharged  the  legacies  and  annuities  given  by 
the  testator's  will,  one  of  which,  and  a  very  material  one, 
is  this :  that,  unless  for  this  arrangement,  the  sale  of 
the  property  would  have  been  a  forced  sale  under  the 
direction  of  the  Court,  which  would  have  probably 
diminished  the  prices  realised,  and  would  certainly  have 
materially  increased  the  expense.  I  think  it  needless  to 
relate  the  various  modes  by  which  I  have  endeavoured 
to  test  the  accuracy  of  the  conclusion  at  which  I  have 
arrived  on  these  accounts,  but,  on  the  best  consideratioo 
that  I  am  able  to  give  to  the  matter,  I  am  of  opinion 
that  the  estates,  if  sold  immediately  after  the  passing  of 
the  act  of  parliament  and  under  the  provisions  of  that 
act,  or  by  order  of  this  Court,  they  would  not  have  pro- 
duced a  surplus  sufficient  to  have  paid  anything  bat  a 
small  dividend  of  the  legacies. 

In  addition  to  this,  it  is  to  be  considered  that  a  con- 
siderable additional  price  must  be  attributed  to  the  fact 
that  the  estate  was  sold,  under  the  provisions  of  the 
act  of  parliament,  in  fee  simple,  and  not  for  a  term  of 
600  years.  It  is  quite  true,  that  the  reversion  of  aa 
estate  in  fee  simple  expectant  on  a  term  of  600  years 
would  be  worth  nothing  in  the  market,  except  to  the 
owner  of  the  term  ;  but  it  does  not  therefore  follow  that 
the  additional  price  obtained  by  selling  the  fee  simple 
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would  not  be  very  considerable  (a).  It  is  true,  as  I 
observed  during  the  course  of  the  argument,  that  this 
increased  price,  derived  from  the  powers  of  the  act  of 
parliament,  is  not  to  be  allotted  entirely  either  to  the 
termor  or  to  the  reversioner.  It  ought,  no  doubt,  to  be 
apportioned  between  them.  But  still,  there  has  been  a 
large  increase  of  price,  which  has  unquestionably  been 
accomplished  by  the  powers  given  in  the  act  of  parlia- 
ment, which  has  enabled  this  property  to  be  sold  in  the 
manner  it  has  been.  But  allowing  every  increase  of 
value,  still  my  conviction  is,  that  even  if  the  legatees 
had  waited  till  the  sales  could  be  realised  as  they  have 
been,  and  even  if  the  whole  value  of  the  property  in  fee 
simple  had  been  distributed,  after  payment  of  the 
liabilities,  in  payment  of  the  legacies  and  annuities,  it 
would  still,  even  with  the  aid  of  the  personal  estate,  have 
been  insuflBcient  to  have  paid  more  than  a  small  portion 
of  what  would  have  been  due  on  those  legacies.  In  other 
words,  that  if  no  compromise  or  arrangement  at  all  had 
been  entered  into,  and  the  whole  of  Cor^-y-Gerfo/ and 
PlaS'Hen  estates  instead  of  a  term  had  been  charged 
with  the  payment  of  these  legacies,  and  that  I  was  now 
to  take  the  account  of  the  produce  of  the  property  so 
charged,  making  only  just  allowances  to  the  Defendants, 
that  the  amount  applicable  towards  payment  of  this 
legacy  of  20,000/.  would  be  very  small. 


1864. 


This  conclusion,  which  I  have  arrived  at,  is  a  very 
material  circumstance  in  favor  of  the  Defendants.  It 
is  far  from  disposing  of  the  whole  matter;  for,  had  I 
come  to  an  opposite  conclusion,  and  that  to  which  the 
Plaintiff  desires  to  lead  me,  it  would  not  have  proved 

that 

(fl)  In  Edmonds  y.  Lord  Foley,  yeara,   sold   for  3,000/.     See   7 

reported     30     Beav.    282,    tde  Jur,  1268,  and  31  LawJ.{Ch.) 

remainder    (consisting    of    nine  384. 
months)  of  an  old  term  of  200 
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,that  fraud  or  deception  had  been  used  to  iD<3uce  the 
Court  to  sanction  the  arrangement;  and  though  1  have 
arrived  at  this  conclusion  iq  favor  of  the  Defendants,  it 
may  still  be^  that  the  Court  was  intentionally  deceived 
and  misled  to  pronounce  the  order  sanctioning  the  com- 
promise. I  have  therefore  found  it  necessary  to  examine 
into  the  accuracy  of  the  statements  made  to  the  Master 
and  the  Court,  on  the  faith  of  which  the  report  of  the 
Master  and  the  order  of  the  Court  were  founded,  because 
if  I  were  of  opinion  that  these  were  intentionally  falsified, 
I  should  still  be  of  opinion  that  the  matter  could  not  be 
bindiug  on  the  infant,  and  that  he  would  be  entitled  to 
call  on  this  Court  to  assist  him  in  preventing  the  order, 
and  the  release  founded  on  it^  from  binding  his  interest. 


On  the  occasion  of  the  reference  to  the  Master,  the 
evidence  was  to  this  effect: — Lord  Mostyn  made  an 
affidavit,  in  which  he  stated,  that  Sir  TTiomas  Mostyn 
owed  to  specialty  and  simple  contract  creditors 
110,000/.,  to  mortgagees  105,000/.,  making  together 
215,000/.;  that  the  personal  estate  which  would  be 
realised  consisted  of  43,000/.,  and  that  the  total  value  of 
the  estates  comprised  in  the  term  was  15 1,800/.,  making 
together  194,800/.,  and  leaving  a  deficiency  of  assets 
to  meet  the  liabilities  of  20,200/. 


Mr.  Cynric  Lloyd  swore  that  the  property  had  been 
estimated  at  151,000/.  by  competent  surveyors,  and  that 
he  believed  that  to  be  the  real  value  of  the  property. 
The  report  he  referred  to  was  the  report  of  Mr.  Lygons, 
which  report  was,  in  fact,  substantially  to  that  effect.  My 
present  opinion  is,  that  they  all  under-estimated  the  value 
of  the  property.  I  believe,  at  that  time,  if  sold  in  lots  and 
only  for  the  residue  of  the  term  of  500  years,  it  would 
have  produced  a  much  larger  sum  than  151,000/. ;  but  I 
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come  to  this  conclusiony  aBsisted  by  the  knowledge  I 
derive  from  discovering  what  the  property  has  actually 
produced.  It  is  true  that  Mr.  Jone%  JBateman  stated 
tbat  the  property  was>  if  well  managed^  worth  lO^OOO/. 
per  annum^  and  would  sell  for  400^000/.  I  think  that 
this  was  as  much  an  over-estimate  the  other  way ;  it  is 
obvious  that  it  was  so  treated  at  the  time,  and  that  it 
was  clearly  disregarded  by  every  one  as  the  mere  loose 
expression  of  opinion  of  one  who  was  not  a  surveyor, 
and  who  had  not  carefnlly  investigated  the  subject. 


1864. 


After  reading  the  evidence  given  thereon  before  the 
Master  in  as  scrutinizing  manner  as  I  can,  and  testing 
it  by  subsequent  experience,  I  am  convinced  that  it 
was  given  bond  fide.  I  have  no  doubt  it  was  given,  as 
it  always  is  in  such  cases,  with  a  view  to  depreciate 
rather  than  enhance  the  value  of  the  property.  This  is 
a  circumstance  which,  as  every  one  acquainted  prac- 
tically with  these  transactions  is  aware  of,  and  it  is  a 
matter  carefully  to  be  guarded  against  by  the  Court;  but 
I  do  not  believe  that  any  bond  fide  surveyor,  not  valuing 
it  for  any  party  in  a  cause,  but  merely  as  to  what 
he  considered  the  property  would  really  fetch  in  the 
market,  would  have  put  the  value  of  the  estates  corn- 
prised  in  the  term  at  a  higher  sum  than  200,0002. ;  and 
even  putting  the  value  of  them  at  that  amount,  still,  I 
think  that  the  arrangement,  as  it  then  stood,  was  a 
reasonable  one,  and  one  proper  to  be  carried  into  exe- 
cution on  behalf  of  the  infant  Even  now,  with  the 
assistance  of  what  has  since  occurred  with  respect  to 
the  realisation  of  money  by  the  sale  of  this  property, 
and  on  the  assumption  that  the  legacy  of  20,0002.  only 
formed  part  of  legacies  to  the  amount  of  66,000/.,  all 
similarly  situated,  and  payment  of  which  all  the  legatees 
could  have  enforced,  if  the  Plaintiff  or  his  trustees 
could  have  compelled  payment  of  the  legacy  given  to 

Mrs. 
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Mrs.  Brooke^  I  should  be  of  opinion  that  the  arrange- 
ment was  a  beneficial  one. 

It  is  important  to  obserre  what  the  arrangement 
was,  even  if  tried  by  our  present  experience,  and 
assuming  the  property  to  realize  on  a  sale  what  it  has 
never  done. — It  avoided  a  long,  expensive  and  doubtful 
litigation,  after  which  it  was  very  probable  that  nothing 
might  have  been  realised  in  respect  of  the  legacy,  and 
when  it  was  scarcely  possible  that  the  whole  should  be 
so  realised.  In  the  next  place,  whatever  could  be  ob- 
tained would  be  at  an  uncertain  and,  as  the  result 
shews,  a  very  distant  period  of  time.  In  the  third 
place,  Captain  and  Mrs.  Brooke  and  their  son  obtained 
the  bond  and  covenant  of  a  nobleman  standing  in  the 
position  of  Lord  Mostyn^  by  which  document  he  bound 
himself  that  he  would  pay  the  interest  on  the  20,000/1 
at  4/.  per  cent,  per  annum  until  his  eldest  son  came  of 
age,  which  event  was  to  take  place  in  eight  years,  and 
then,  that  he  would  either  pay  the  full  amount  of 
QOflOOL  to  the  trustees  of  the  settlement,  or  that  be 
would  cause  the  amount  to  be  charged  or  secured  on 
his  estates.  No  one,  of  course,  at  that  time,  conceived 
it  possible  that  the  bond  and  covenant  of  a  gentleman 
standing  in  the  position  of  Lord  Mostyn^  who  at  that 
time  was  a  gentleman  of  large  possessions,  distinguished 
ancestors  and  untarnished  honour,  would,  in  the  course 
of  a  few  years,  become  utterly  worthless.  Even  now, 
were  a  similar  case  to  occur  to-morrow  with  a  gentleman 
situated  as  the  Defendant,  the  second  Lord  Mosiyn^ 
was  then,  and  after  the  sale  of  the  estates  for  the 
moneys  realised,  I  should,  rather  than  take  the  long 
and  expensive  accounts  which  would  now  be  necessary, 
sanction  a  similar  arrangement  on  the  part  of  the 
infant.  All  litigation  stopped,  all  the  expense  and  all 
the  delay  consequent  on  the  sales  of  so  large  a  property 
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avoided,  a  delay  which  in  this  case  has  exceeded  twenty 
years,  all  the  worry  and  expense  on  the  part  of  the 
infant  removed.  Who  could,  at  that  time,  have  antici- 
pated, who  would  now  suppose,  that  in  the  short  space 
of  five  years  any  nobleman  or  gentleman  in  such  a 
position,  not  subject  to  the  risks  and  casualties  of  trade 
or  commerce,  would  have  become  utterly  insolvent,  and 
become  the  subject  of  adjudication  by  the  Court  of 
Bankruptcy. 


1864. 


The  position  and  situation  of  the  Plaintiff  and  of  his 
parents  (one  of  whom  has  been  removed  from  the  scene 
before  the  catastrophe  has  occurred)  is  one  which  every 
one  must  deeply  feel.  But  though  I  feel  much  com* 
passion  for  his  position,  the  careful  examination  I  have 
made  of  the  evidence  and  proceedings  in  this  case 
satisfies  me,  that  the  compromise  and  arrangement  of 
JFebruary,  1843,  was  a  proper  one  to  be  sanctioned  by 
the  Court ;  that  it  was  obtained  by  no  fraud ;  by  no 
intentional  misstatements,  but  fairly  and  honestly ;  and 
that  the  Plaintiff  is  not  entitled  to  any  relief. 

The  bill  must  be  dismissed,  but  I  shall  give  no  costs, 
except  to  Messrs.  Clarke,  the  trustees  of  his  marriage 
settlement 


Note. — ^Tbe  PlaintiflT appealed,  and  the  Lords  Justices,  on  the  20th 
of  December,  1864,  declared  that  the  compromise  was  not  hinding  on 
the  Plaintiff  on  the  ground  that  in  the  proceedings  before  the  Master 
there  had  been  a  suppression  of  material  facts  known  only  to  Lord 
Mottyn  and  his  adviser.  The  case  will,  it  is  said,  be  carried  by  appeal 
to  the  House  of  Lords. 
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,    .,_  CARR  r.  LIVING.    (No.  2.) 

April  16.  ^ 

Bequest  by  a    rilHE  testator  gave  his  real  and  personal  estate  in 

man  to  his  A       x       x  a  i      •  i  •       .^     i     •       i       it 

wife,  to  be  ^''"^^  ^  P^Y  ^'^^  income  to  his  wife  durmg  ber  life, 

applied  for  the  qj.  ^s  she  should  by  writing  appoint,  but  without  power 
maintenance,        ^         .  .       .  o     rr        »  r 

&c.  of  herself   of  anticipation,  to  the  end  and  intent  that  the  same 

dren!-Hf/!?'  °^*S*^^  ^®  ^^^  ^^®  ®^^®»  separate  and  peculiar  use  and 
that  the  right  benefit  of  his  wife  and  their  children,  and  applied  for 
rieddaughterto  ^^^  maintenance  and  support  of  herself,  and  maintenance, 

maintenance,  education,  clothing  and  support  of  such  child  or  chil- 
&c  did  not  ^. 

cease  on  her     dren.    After  the  decease  of  his  wife,  the  property  was 

attaining  gj^^^  ^o  his  children, 

twenty-one.       ^ 

The  testator  died  in  1840,  and  his  widow  afterwards 
mortgaged  her  interest  and  took  the  benefit  of  the  In- 
solvent Act.  At  the  hearing  on  fuither  consideration 
in  June,  1860(a),  there  was  but  one  child,  Sophia  Living, 
who  required  maintenance,  and  it  was  declared,  that  she 
"  was  entitled,  during  the  life  of  her  mother  or  until 
further  order,  to  be  maintained,  educated,  clothed  and 
supported  by  and  out  of  the  income  of  the  residuary 
estate  of  the  testator.*' 


The  residue  amounted  to  752Z.  Stock  and  lOL  19f. 
cash ;  and  Sophia  having  since  attained  twenty-one,  the 
question  was,  whether  her  right  to  maintenance  had 
ceased. 

Mr.  Selwyn  for  the  Plaintiff. 

Mr.  J.  H.  Palmer  and  Mr.  Lewin  for  mortgagees. 

Mr. 
(a)  28  Beav.  644. 
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Mr.  Baggallay  for  the  assignee.    The  daughter  is        1864. 
living  with  the  mother^  and  to  continue  the  maintenance 
would  be  to  give  the  whole  income  to  the  daughter  and 
mother,  notwithstanding  her  assignment  and  insolvency. 

The  Master  of  the  Rolls. 

I  see  nothing  to  confine  the  daughter's  right  to  in- 
fancy ;  although  there  might  be  some  difficulty  in  the 
case  of  a  son  who  ought  to  earn  his  own  livelihood.  I 
think  the  proper  mode  of  construing  the  will  is,  that  so 
much  as  may  be  required  for  the  support  of  the  daughter 
should  be  applied  for  that  purpose  notwithstanding  she 
has  attained  twenty-one. 


ABADAM  V.  ABADAM. 

Mar.  1,  2. 

rpHE  testator,  by  his  will  dated  in  184),  bequeathed  A  testator  ap- 

a  share  of  his  personal  estate  to  his  son  William  nuity  of  500/. 

for  life,  and  after  his  death  to  his  son's  children.     And  ^7^*'!?^^ 

widow  for  life, 

he  gave  to  his  son  a  power  to  appomt  a  jointure  to  his  « to  be  pay- 
wife  not  exceeding  the  yearly  sum  of  500/.  issuing  out  ^^^^  J^^' 
of  the  property,  and  to  be  paid  without  any  deduction  tion  what- 
whfttfiver  ever:— fleW, 

wnatever.  ^j,^^  ^  ^^g  ^^j 

given  free  of 

The  testator  died  on  the  2nd  of  Junef  1842. 

The  5  8c  6  Vict,  c.  35,  imposing  income  tax,  passed 
on  the  22nd  of  June^  1842,  but  it  took  effect  from  the 
5th  of  ^pnZ,  1842. 

The  son  afterwards,  in  1847,  made  his  will,  by  which 
he  appointed  the  yearly  sum  of  500/.  to  his  wife  for  her 

life 
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life  for  her  jointure,  charged  on  the  properly,  and  "to 
be  payable  without  any  deduction  whatsoever." 

The  son  died  in  1852,  and  the  question  now  was, 
whether  the  jointure  ought  to  be  paid  free  of  income 
tax. 

Mr.  Seltct/n  for  the  trustee?.  It  has  been  decided 
that  a  testator  may,  by  will,  bequeath  an  annuity  free 
from  income  tax ;  Festing  v.  Taylor  (a) ;  but  his  in- 
tention to  do  so  must  be  clearly  expressed.  In  Festing 
V.  Taylor  the  direction  was  to  pay  the  rent-charge 
without  any  deduction  on  account  of  taxes,  present  or 
future,  charged  either  on  the  rent-charge  or  on  the  per- 
son entitled  to  it ;  but  here  there  is  simply  a  charge  of 
the  annuity  payable  ''without  any  deduction  whatever." 
This  is  not  sufficient;  the  income  tax  was  not  a  deduc- 
tion but  a  personal  charge  on  the  annuitant  in  respect  of 
her  income.  The  first  testator  could  not  have  con- 
sidered the  income  tax  as  a  deduction,  for  it  did  not 
exist  either  at  the  date  of  his  will  or  at  his  death. 

Mr.  Cole  for  the  widow.  This  annuity  is  bequeathed 
free  from  income  tax.  It  having  been  determined,  re- 
versing the  prior  decisions,  that  there  is  nothing  in  the 
5  &  6  Vict,  c.  39,  s.  103,  to  avoid  a  direction  to  pay  an 
annuity  free  from  income  tax,  and  that  a  will  does  not 
come  within  that  section,  which  relates  to  "contracts, 
covenants  and  agreements,"  it  follows  that  income  tax 
now  stands  on  the  same  footing  as  legacy  duty.  This 
annuity,  being  payable  "  without  any  deduction,"  is 
clearly  payable  free  of  legacy  duty,  and,  for  the  same 
reason,  it  is  exonerated  from  the  payment  of  income 
tax.    The  6  &  6  Vict.  c.  35,  s.  102,  enacts,  that  upon 

all 
(a)  3  BetH  Smith,  217. 
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all  annuities  ''there  shall  be  charged  "  7d.\n  the  pound, 
and  the  person  liable  to  pay  the  annuity  is  authorized 
to  ''deduct"  the  amount  so  charged.  The  tax  is, 
therefore^  both  a  charge  on  the  annuity  and  a  "  de- 
duction "  from  which  the  testator  has  exonerated  it. 


1864. 


To  relieve  a  bequest  from  the  charge  of  income  tax, 
it  is  not  necessary  to  use  the  words  "  free  from  income 
tax  ;'*  any  general  words  are  sufficient  for  that  purpose. 
In  Turner  v.  MuUineux(a)  some  of  the  annuities  were 
to  be  paid  "free  from  all  deductions/'  and  it  was  held 
that  they  were  free  from  the  income  tax ;  and  in  Lord 
Lovat  ▼.  The  Duchess  of  Leeds  (b)^  it  was  held  that 
income  tax  was  a  tax  "affecting"  a  mansion-house 
given  to  the  Duchess  for  life.  He  also  referred  to 
16^17  Fic<.  C.34. 

Mr.  Seltoyn  in  reply.  In  Turner  v.  Mullineux  the 
Vice-Chancellor  proceeded  on  this  : — that  the  testator, 
on  the  face  of  his  will,  had  shewn  that  he  considered 
income  tax  to  be  a  deduction.  In  Lethbridge  v.  77iur- 
low(c)f  where  an  annuity  was  given  to  one  for  life, 
"  clear  of  legacy  duty  and  every  other  deduction  what- 
ever," it  was  held  expressly  that  income  tax  was  not  a 
"  deduction.*' 


The  Master  of  the  Rolls. 

I  have  looked  at  the  cases  cited  very  carefully,  and  I 
am  of  opinion  that  they  all  come  back  to  this: — What 
was  the  intention  of  the  testator ;  was  it  directed  against 
the  income  tax,  and  did  he  consider  it  in  the  nature  of  a 
deduction  from  the  legacy.  The  matter  is  shewn  in  a 
moment  in  this  way : — "  If  a  legacy  be  given  io  A,  B, 

"  free 

(a)  1  John,  if  Hem,  334.  (c)  15  Beav,  334. 

(fr)  2  Dm.  i  Sm.  62. 


March  2. 
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1864.  "  free  from  all  taxes/'  and  an  annuity  be  given  to  C  2). 
"  free  from  all  deductions :"  assume  they  are  both  of  the 
value  of  1,000/. ;  no  doubt  they  are  both  free  from  legacy 
duty;  but  the  annuitant  will  have  to  pay  the  iocome 
tax,  which  the  legatee  will  not.  So  if  you  give  a  spe- 
cific legacy  of  1,000/.  Stock  to  a  person  and  say  it  shall 
be  paid  free  from  all  deductions,  the  legacy  duty  will 
have  to  be  paid  by  the  executor  and  borne  by  the  re- 
siduary legatee,  but  the  legatee  will  still  have  to  pay  the 
property  tax  de  anno  in  annum  on  the  dividends  of  the 
Stock  as  they  become  due.  But  it  is  argued,  that  if  it 
be  an  annuity  worth  ten  years'  purchase,  not  only  legacy 
duty,  but  the  income  tax  also^  is  to  be  deducted  from 
the  annuity,  or  the  value  of  the  annuity,  which  is  the 
same  thing.  I  find  from  Turner  v.  Mullineux  that 
Vice-Chancellor  Wood  was  of  opinion  that  income  lax 
is  not  properly  a  deduction  from  a  legacy;  he  says, 
''This  Court  always  holds  that  income  tax  is  not  a  de- 
duction." It  is,  1  think,  a  tax  on  the  income  of  the 
legatee  from  whatsoever  source  it  may  be  derived. 

All  the  cases  proceed  on  this  foundation  : — that  if  the 
testator  expressly  points  to  the  deduction  of  the  income 
tax,  it  is  a  bequest  of  so  much  additional  to  the  legacy 
or  annuity ;  and  the  Court  of  Exchequer  Chamber  has 
determined,  notwithstanding  the  policy  of  the  103rd  sec- 
tion of  the  act,  that  a  testator  may  direct  payment  of 
that  tax  if  he  thinks  fit. 

I  am  of  opinion  that  the  testator  has  not  done  60  in 
the  present  case,  and  that  he  has  not  pointed  to  the 
income  tax  as  a  deduction.  I  am,  therefore,  of  opinioo 
that  the  widow  must  pay  the  income  tax  for  the  future, 
and  I  will  make  a  declaration  to  that  effect. 


Note.— &/?  alio  Wall  v.  Wdl  15  Sim.  513,  and  Flayer  ?.  Banto, 
33  Law  J.  (CA.)  I. 
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In  re  GRAHAM'S  WILL. 

Apr.  16,  18. 

'^nriLLIAM  GRAHAM  xn?iA^  his  will  dated  the  Bequest  of 

^^      14th  day  of  December,  1846,  and  he  thereby  be-  \l^^{^^,ti  to" 

queathed  to  his  daughter  Mary  Graham  the  legacy  or  be  paid  to  her 

sum  of   140Z.y  the  interest  or  dividends  arising  from  ^l^  ^nd  at  ber 

which  to  be  paid  to  her  during  her  life,  and  at  her  death,  ^^?^^  ^ J*® 

the  sum  of  140/.  to  be  paid  to  her  daughter  Hannah  children,  fol- 

when  she  attained  the  age  of  twenty-one ;  but  should  ^^''ofnt^ent 

his  daughter  Mary  have  more  children,  then  the  said  sum  of  a  trustee 

of  140/.  should  be  equally  divided  amongst  them  as  action  fnot" 

they  respectively  attained  the  age  of  twenty-one.     And  limited  to  her 

the  testator  appointed  his  brother  trustee,  to  lend  out  the  interest:— 

the  above-mentioned  legacy  upon  mortgage  or  other  ^*d' t^^l 

good   security,  and   that  as  the  interest  or  dividends  life  interest 

arising  from  the  same  should   become   due,  the  said  ^n  absolute^n- 

trustee  should  receive  and  pay  the  same  to  his  (the  tes-  terest  subject 
^  ^     ,  .  J        ,  .       ,--  to  the  gift  to 

tator  s)  daughter  Mary.  ^^^  chSdren. 

The  testator  bequeathed  his  residue  to  his  son* 

The  testator  died  shortly  afterwards,  and  Hannah 
and  the  other  children  of  the  testator's  daughter  Mary 
had  all  died  under  twenty-one. 

The  testator's  daughter  Mary  being  of  advanced  age, 
she  and  her  husband  claimed  the  fund  absolutely,  and 
presented  a  petition  to  obtain  payment  of  it  out  of 
Court. 


Mr.  Humphrey  in  support  of  the  petition.     This  is  an 
absolute  gift  in  the  first  instance  to  Mary  Graham,  with 
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a  gift  over  to  her  children,  failing  whiclii  she  retains  her 

absolute  interest.     There  is  an  unlimited  direction  to 

Graham's     ^^^  trustee  to  pay  her  the  dividends;  this  is  a  gift  of 

Will.        the  capital;    Campbell  v.   Brownrigg {a)\   Salmon   ▼. 

Salmon  (b). 

Mr.  Mounseg,  contrct,  argued  that  this  was  a  distinct 
gift  to  Marg  Graham  for  her  life  only,  and  that  nothing 
followed  in  the  will  tending  to  enlarge  that  life  interest; 
Scawin  v.  Watson  (c). 

Mr.  Humphrey  J  in  reply,  referred  to  Zassence  v. 
Tierney  (d). 


The  Master  of  the  Rolls. 

Jpril  IS.  The  question  on  the  construction  of  this  will  is, 
whether  a  life  interest  or  an  absolute  interest  is  given  to 
the  testator's  daughter,  and  I  am  of  opinion  that  it  is 
only  a  life  interest. 

I  am  satisfied  that  the  bequest  to  her  forms  one 
sentence  only,  and  that  the  Court  is  not  at  liberty, 
where  a  testator  says,  "  I  give  a  legacy  to  A.,  the 
interest  to  be  paid  to  her  during  her  life,"  to  divide  the 
sentence  and  say  it  is  an  absolute  gift  with  a  superadded 
direction  to  pay  her  the  interest  during  her  life.  This 
is  a  bequest  of  a  life  interest  to  her  and  nothing  more. 
The  testator  afterwards  appoints  a  trustee  to  lend  out 
the  legacy  and  pay  her  the  interest;  this  is  merely 
carrying  into  effect  and  executing  the  previous  trust  to 
her  for  life. 

If 

(a)  1  PhiL  301.  (f)  10  Eeav.  200. 

(6)  29  Bew.  27.  (d)  1  Mac.  *  G.  551. 
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irtbe  testator  had  intended  her  to  take  an  absolute  1864. 

interest,  subject  to  the  interest  given  to  her  children,  he  ^^^/'^/ 

would  have  directed,  that  on  failure  of  children  she  Graham's 

was  to  take  the  legacy  absolutely.  Will. 

I  am  of  opinion  that  upon  the  true  construction  of 
this  will  the  gift  to  the  daughter  is  only  for  life. 


EADY  V.  WATSON. 

Apr.  16. 
riiHE  testatrix  bequeathed  her  residuary  estate  to  her  Upon  a  petition 
executors,  upon  trust  to  pay  the  income  thereof  to  payment  oftlie 
her  grandnephew  Charles  Grant  Eady,  or  apply  such  income  of  a 
•  f      u'  '   .  A  u       ai      \'\   u     fund  in  Court 

income  for  his  mamtenance,  use  and  benent  until  he  to  the  Peti- 

should  attain  the  age  of  twenty-five  years,  and  on  his  *ioner,  the 
attaining  that  age,  to  pay  and  transfer  to  him  the  whole  borae  by  the 
of  such  residue,  to  and  for  his  own  use  and  benefit.  apphcant. 

This  suit  was  instituted  for  the  administration  of  the 
estate,  and  by  the  decree  on  further  consideration,  made 
in  JuTiCf  1863,  the  income  of  the  residue,  which  was  in 
Court,  was  directed  to  be  paid  to  the  executors,  "  for 
the  maintenance  and  education  of  Charles  Grant  Eady 
during  his  minority  or  until  further  order." 

Charles  Grant  Eady  having  attained  twenty-one 
presented  a  petition,  praying  that  the  income  of  the 
residue  might  be  paid  to  him  until  he  attained  twenty- 
five,  and  that  the  costs  of  the  petition  might  be  paid 
out  of  the  corpus.  The  petition  was  only  served  on  the 
executors. 

Mr.  Graham  Hastings  argued  that  the  costs  of  the  . 
petition  ought  to  be  paid  out  of  the  corpus^  and  not  by 
VOL.  XXXIII — III.  1 1  the 
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he  appointed  the  Plaintiffs  bis  executors,  but  he  made 
no  devise  of  the  estate  contracted  to  be  sold,  and  the 
testator's  interest  therein  descended  on  the  Defendant 
Israel  Pugh^  his  heir-at-law.  The  Plaintiffs  were  willing 
to  complete  the  contract  entered  into  by  their  testator, 
but  the  Defendant  Israel  Pugh  refused  to  execute  the 
conveyance  of  the  property  to  the  purchaser. 

Under  these  circumstances,  the  present  suit  was  in- 
stituted, and  the  bill  prayed,  that  it  might  be  declared 
that  the  Plaintiffs  were  entitled  to  have  the  contract 
specifically  performed,  and  that  the  Defendant  Israel 
Pugh  might  be  declared  u  trustee  for  the  Plaintiiis,  as 
the  personal  representative  of  Elias  Pugh  deceased,  of 
the  lands  contracted  to  be  sold,  and  might  be  ordered 
to  execute  a  proper  conveyance  and  pay  the  costs  of  the 
suit. 

It  appeared  that  at  the  time  when  the  contract  was 
entered  into,  the  legal  estate  in  the  property  was  vested 
in  a  mortgagee,  who  had,  since  the  death  of  the  vendor, 
transferred  his  security  to  the  purchaser,  and  conveyed 
the  legal  estate  to  him. 

The  purchaser's  first  suit  for  specific  performance, 
which  had  abated  by  the  death  of  Elias  Pttgh,  was  not 
revived,  the  purchaser  being  satisfied  to  stay  proceedings 
and  rely  on  the  promise  of  the  vendor's  executors  to 
carry  out  the  contract. 

The  grounds  upon  which  the  present  suit  was  resisted 
by  the  heir-at-law  were:  first,  that,  at  the  time  when 
the  contract  was  entered  into,  the  vendor  was  an  old 
roan,  very  illiterate,  and  not  in  a  fit  state  to  contract, 
and  that  advantage  had  been  taken  of  his  position  by 
the  purchaser  to  obtain  his  signature  to  the  contract; 
secondly,  that  the  consideration  given  for  the  estate  was 

insufficient 
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insufficient ;  and  thirdly,  that  as  the  purchaser  had  ob- 
tained the  legal  estate  from  the  mortgagee,  and  the 
Plaintifisy  the  executors,  were  willing  to  complete  the 
contract,  the  concurrence  of  the  heir  in  the  conveyance 
was  unnecessary. 

No  evidence  was  adduced  in  support  of  the  charge  of 
undue  influence  exercised  over  and  advantage  taken  of 
the  vendor ;  but  as  to  the  adequacy  of  the  consideration, 
there  was  some  evidence,  on  the  part  of  the  Defendant, 
that  the  value  of  the  property  was  1,800/.  On  the 
other  hand,  the  Plaintiffs  proved  that  the  vendor  had, 
shortly  before  the  date  of  the  contract,  offered  the  pro- 
perty to  the  same  purchaser  for  1,050/. 

Mr.  Selwyn  and  Mr.  Rendall  for  the  Plaintiffs.  The 
suit  ought  not  to  have  been  defended.  The  delay  which 
has  taken  place  has  been  occasioned  by  having  to  deal 
with  an  obstinate  and  poor  heir-at-law.  He  has  been 
offered  50/.  for  his  concurrence,  but  he  has  insisted  on 
being  paid  200/. 

Mr.  John  Pearson^  for  the  purchaser,  explained  the 
reason  why  the  former  suit  had  been  discontinued,  and 
stated  that  the  purchaser  was  anxious  to  have  the  pro- 
perty. 

Mr.  F.  O,  Haynes,  for  the  Defendant  Israel  Pugh^ 
admitted  that  inadequacy  of  price  was  not,  of  itself, 
sufficient  to  entitle  the  Defendant  to  resist  a  specific  per- 
formance, but  he  relied  on  the  rule  laid  down  in  Lord 
St.  Leonard's  Vendors  and  Pur  chasers  {a),  that  "whether 
an  estate  is  sold  by  auction,  or  by  private  agreement, 
equity  will  be  as  vigilant  in  discovering  an  excuse  for 
refusing  to  perform  the  contract,  where  the  price  is  in- 
adequate, as  it  will  where  the  consideration  is  unrea- 
sonable." 
(a)  Page  274  {Uih  edit.) 


HoDDBL 
V, 
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1864.  Bonable/'  He  argued  that,  under  such  circumstances 
as  the  present,  the  Court  would  have  regard  to  the 
hardness  of  the  bargain  and  decline  to  enforce  the  con- 

PuoH.  tract ;  Baker  v.  Monk  (a) ;  Day  v.  Newman  (ft).  Again, 
the  purchaser  having  obtained  a  conveyance  of  the  legal 
estate  from  the  mortgagee,  the  heir-at-law  was  a  bare 
trustee  of  an  equity  of  redemption,  and  had  nothing  to 
convey.  Lastly,  that  the  present  suit  was  wholly  un- 
necessary, as  all  the  relief  required  might  have  been 
obtained,  at  a  trifling  expense,  by  reviving  the  other  suit. 

The  Master  of  the  Rolls. 

My  present  impression  is,  that  the  heir-at-law  has 
mistaken  his  rights  and  duties.     There  was  a  distinct 
contract  in  existence  when  the  testator  died  ;  the  conse- 
quence of  which  was,  that  the  purchase-money  became 
part  of  his  personal  estate,  the  land  having,  by  the  con- 
tract, ceased  to  be  real  estate  belonging  to  the  testator. 
By  his  will  he  has  disposed  of  his  personal  estate,  and 
it  follows  that  his  personal  representatives  were  entitled, 
in  order  to  obtain  the  purchase- money,  to  file  a  bill 
against  any  person  who  merely  filled  the  position  of  a 
trustee  for  the  purchaser  to  obtain  his  concurrence  in 
the  conveyance  of  the  property  to  the  purchaser.    This 
being  a  valid  contract,  the  heir  was  only  a  trustee,  and 
was  bound  to  convey  all  his  interest  at  the  expense  of 
the  person  requiring  it.     Mr.  Haynes  contended,  that 
the  inadequacy  of  price,  coupled  with  the  advantage 
taken  of  an  old  man,  was  enough  to  disentitle  the  pur- 
chaser to  a  specific  performance  of  the  contract.    I  will 
read  the  evidence  upon  this  part  of  the  case. 

There  is  only  one  other  point  which  I  should  like  to 

consider,  and  upon  which,  if  necessary,  I  will  hear  Mr. 

Selityn^ 

(fl)  Ante,  p.  419,  «/?i/iwfrf  Ity  (6)  2  Cor,  77. 

the  LordJuitices,  7th  May,  1864. 
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Selwyn^  viz.,  what  interest  the  heir  has  to  convey,  it 
being  an  admitted  fact  that  the  legal  estate  was  in  a 
mortgagee,  and  that  such  legal  estate  has  become 
vested  in  the  purchaser.  Puoh. 


HODDEL 
V. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  in  this  case,  that  the  Defendant  Apr,  29. 
Price  could  have  enforced  the  specific  performance  of 
the  contract,  and  that  none  of  the  circumstances  stated 
by  the  Defendant  Pugh  are  such  as  disentitled  Price 
to  that  relief.  It  may  be,  that  the  property  was  sold  at 
an  undervalue,  but  it  was  sold  by  the  owner  who  had 
lived  on  it  all  his  life,  and  the  evidence  fails  in  shewing 
that  any  undue  influence  was  exerted  by  the  purchaser, 
or  that  the  vendor  was  induced  to  sell  it  by  any  unfair 
means. 

It  is  clear  that  the  contract  could  have  been  enforced 
against  the  vendor;  but  he  died,  having  made  no  provi- 
sion for  its  completion,  and  his  interest  descended  on  his 
heir-at-law.  The  heir  is  called  upon  to  convey,  the 
whole  matter  is  explained  to  him  and  he  is  offered  50/., 
but  he  refuses,  and  says  he  will  have  200Z.,  and  he 
stands  out  for  that  sum. 

The  right  of  the  Plaintiffs  to  make  the  Defendant 
Pugh  convey  all  the  right  in  the  property  which  has  de- 
volved on  him  by  reason  of  being  heir-at-law  of  the 
vendor  is  clear.  He  has  refused  to  convey,  and  the 
necessity  of  this  suit  has  been  caused  by  his  refusal. 
I  shall  direct  him  to  execute  a  proper  conveyance  of  all 
his  right,  title  and  interest  in  the  property  by  reason  of 
his  being  heir-at-law,  to  be  settled  in  chambers  if  the 
parties  differ.  Pugh  must  pay  the  costs  of  the  suit, 
which  he  has  occasioned,  and  the  Plaintiff  must  pay 
Price^s  costs  and  have  them  over  as  against  Pvgh. 
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When  a  first 
mortgagee  sells 
the  mortgaged 
property  to  the 
second  mort- 
gagee,by  virtue 
of  a  power  of 
sale,  the  latter 
obtains,  as 
against  the 
mortgagor,  an 
irredeemable 
title  to  the 
property. 


SHAW  V.  BUNNY. 

npHE  bill  !d  this  case  was  filed  by  Shaw  against 
Bunny  and  Slocock,  and  it  prayed  a  redemption 
of  certain  mortgaged  property.  The  principal  question 
related  to  four  houses,  the  title  to  which  was  as 
follows : — 

In  1852,  they  were  mortgaged  to  HalleU  and 
Hodgson  for  two  sums  of  1,000/.  and  1,000/.  with  the 
usual  power  of  sale. 

In  1853,  they  were  mortgaged  to  the  Defendants 
Bunny  and  Slocock  for  6,000/.  The  equity  of  redemp- 
tion of  these  premises  belonged  to  the  Plaintiff  S/iat0. 

In  1855,  Hallett  and  Hodgson^  under  their  power  of 
sale,  sold  and  conveyed  the  property  to  the  Defendant 
Bunny  ioT  1,100/. 

The  Plaintiff  insisted  that  he  was  entitled  to  redeem 
upon  repayment  of  the  1,100/.;  but  the  Defendants  in- 
sisted that  the  equity  of  redemption  had  been  destroyed 
by  the  sale. 

There  was  other  property  comprised  in  the  mortgages, 
to  which,  however,  it  is  unnecessary  to  advert 

Mr.  Baggallay  and  Mr.  W.  Morris,  for  the  Plaintiff, 
argued,  that  a  second  mortgagee  could  not,  by  pur- 
chasing the  mortgaged  estate  from  the  first  mortgagee, 
get  rid  of  the  equity  of  redemption,  and  thereby  obtain 
an  irredeemable  title  as  against  the  mortgagor;  but 

that 
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that  be  was  still  liable  to  be  redeemed  on  payment  of 
what  he  had  paid  in  defence  of  the  title ;  Baldwin  v. 
Banister  (a),  in  which  case  it  was  held,  that  the  mort- 
gagor was  entitled  to  the  benefit  of  a  purchase  made  by 
the  mortgagee  of  a  right  of  dower  affecting  the  mort- 
gaged estate.  So  in  Murrell  v.  Goodyear  (6),  a  pur- 
chaser of  an  estate  who  had,  prior  to  the  completion, 
bought  up  an  adverse  title,  was  held  only  entitled  to  the 
price  paid  for  it.  They  asked  for  a  declaration,  that  the 
Plaintifi'was  entitled  to  the  benefit  of  the  purchase  made 
by  the  Defendant  Bunny  from  Hallett  and  Hodgson. 


1864. 


Mr.  Seltayn  and  Mr.  E.  Smith  for  the  Defendants. 
A  second  mortgagee,  who  purchases  from  the  first, 
obtains  thereby  the  same  rights  as  a  stranger.  The 
right  of  redemption  is  destroyed  by  the  sale,  and  the 
purchaser  becomes  the  absolute  owner.  It  is  true  that 
the  heir  or  a  trustee,  who  buys  in  an  incumbrance,  is 
allowed  only  what  he  pays  for  it ;  but  that  principle  does 
not  extend  to  persons  not  standing  in  that  situation. 
Even  the  heir  himself,  who  has  a  charge  on  the  estate, 
in  his  own  right,  and  buys  up  a  charge  on  it  for  less 
than  the  amount  due,  is  entitled  to  the  full  amount  of  the 
charge  on  it ;  Davis  v.  Barreti{c).  A  mortgagee  is  not  a 
trustee  for  the  mortgagor ;  Dobson  v.  Lund{d)f  in  which 
the  case  of  Baldwin  v.  Banister  was  disapproved  o{{e), 

Mr.  Baygallay  in  reply. 


T/ie  Master  of  the  Rolls. 

I  am  opinion,  that  when  the  Defendant  bought  the 
four  houses  from  the  first  mortgagees,  he  got  the  abso- 
lute 


(a)  3  P.  Wmt.25\,n.(tt). 
(6)  2  Gif.  51,   and  affirmed 
1  Ve  G.,  F.  *  J.  432. 
(c)  H  Beav.  542. 


(d)  8  Hare,  216. 

(«)  See  the  obtemation  of  V,-C. 
Kindenletf  in  Parkinton  v.  Han' 
bury,  I  Drew.  ^  Sm,  146. 


Mar,  4. 
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lute  interest  in  them^  and  that  the  Plaintiff  is  not  en* 
titled  to  redeem  them.  I  have  looked  at  the  case  re- 
ferred to  by  Mr.  BaggalUiy^  and  I  find  that  it  does  not 
bear  out  the  principle  contended  for  by  him.  I  see 
no  reason  why  a  second  mortgagee  is  to  be  treated 
differently  from  a  stranger,  if  he  buys  the  mortgaged 
property  from  the  first  mortgagee,  nor  any  reason  wliy 
he  should  not  be  at  liberty  to  purchase  it. 


I  am,  therefore,  of  opinion,  with  respect  to  the  four 
houses,  that  the  Defendants  have  an  absolute  title  to 
them,  so  far  as  the  Plaintiff  is  concerned,  and  that  they 
are  entitled  to  a  declaration  that  they  are  the  absolate 
owners  of  these  houses. 


Note. — The  case  was  affirmed  by  the  Lords  Justices,  on  the  19th of 
January ^  1865  ;  and  was  afterwards,  on  the  22nd  April,  1865,  com* 
promised. 


MILLER  V.  THURGOOD. 

A^tatoilhad  IVT^-  THURGOOD,  by  his  will  dated  in  1833. 
a  freehold  in  -^-^  "  devised  unto  his  wife  Mary  Thurgood  all  and 
and  a  freehold  ^^^ry   his  freehold    messuages    or  tenement,   cottages, 

in  South  Street,  hereditaments  and  premises  situate  in  Potter  Street 
and  he  was  en- 

and  South  Street  in  Bishops  Stortford  or  elsewhere, 

with  the  appurtenances  thereunto  respectively  be- 
longing, to  hold  the  same  unto  his  wife  Mary  Thur- 
good and  her  assigns  for  her  life,  she  and  they  keeping 
the  other  one-  the  same  in  -tenantable  repair.  And  from  and  after  the 
to  his  wifef  decease  of  his  wife  Mary  Thurgood  he  gave  and  devised 
By  his  will,  he  ^^  gj^jj   messuages  or  tenements,  cottages^  heredita- 

freehold  mes-  menls 

suages,  **  cot- 
tages," &c.,  in  the  two  streets  to  his  wife  for  life,  she  keeping  them  in  tenantable  re- 
pair, and  then  upon  trusts  for  sale  and  division.  Held,  that  the  wife  was  hound  to  dect 
between  her  one-third  of  the  bouse  and  cottages  and  the  other  benefits  given  ber  b/ 
the  will 


titled  to  two- 
thirds  of  a 
house  and 
18  freehold 
cottages  in 
South  Street, 
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Dients  and  premises,  with  the  appurtenances,  onto  his  1864. 
son  Thomas  Thurgood  and  his  son-in-law  the  PlaintifT, 
to  hold  the  same  unto  the  said  Thomas  Thurgood  and 
the  Plaintiff  Benjamin  Miller,  and  their  heirs,  upon 
trust,  as  soon  as  conveniently  might  be  after  the 
decease  of  his  wife,  to  sell  all  the  said  messuages  or 
tenements,  cottages,  hereditaments  and  premises."  He 
bequeathed  the  money  to  arise  from  such  sale  to  his 
seven  children. 

The  testator  also  bequeathed  to  his  widow  all  his 
ready  money  and  securities  for  money  and  other 
benefits. 

The  testator  died  in  1855,  and  his  wife  survived  him 
and  died  in  1863. 

The  testator,  at  the  date  of  his  will  and  at  his  death, 
was  entitled  to  the  entirety  of  a  freehold  house  in  Potter 
Street  and  to  the  entirety  of  a  freehold  house  in  South 
Street.  In  addition  to  this,  he  was  entitled  to  two  un- 
divided thirds  of  a  house  and  eighteen  freehold  cottages 
in  South  Street,  which  he  had  purchased  from  his  wife's 
brothers,  his  wife  being,  under  her  father's  will,  entitled 
to  the  remaining  one-third  of  the  house  and  eighteen 
cottages  in  South  Street. 

In  1820,  Mr.  and  Mrs.  Thurgood  had  executed  a 
deed  conveying  the  house  and  eighteen  cottages  in  South 
Street  by  way  of  mortgage,  the  equity  of  redemption 
being  thereby  reserved  to  Mr.  Thurgood.  The  mortgage 
deed  contained  a  covenant  that  Mrs.  Thurgood  would 
levy  a  fine  to  make  it  efiectual,  but  which  had  never 
been  performed. 

Under  these  circumstances,  it  was  insisted  by  the 
VOL.  xxsiii — III.  K  K  children 
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Thuroood. 


children,  that  the  widow  and  her  heir-at-law  ought  to  be 
put  to  their  election,  between  the  one-third  of  the  house 
and  the  eighteen  cottages  and  the  benefits  given  to  the 
widow  by  the  will.  That  they  could  take  no  beneficial 
interest  under  the  will  without  giving  effect  to  its  pro- 
visions, by  suflPering  the  one-third  of  the  house  and 
eighteen  cottages  to  be  treated  as  subject  to  the  trosts 
thereof. 


Mr.  Eddis,  for  the  Plaintiff,  a  trustee,  stated  the  case. 

Mr.  G.  Z.  Russell,  for  the  heir-at-law  of  the  widow. 
No  case  of  election  is  raised  by  this  will;  it  is  necessary 
for  such  a  purpose  that  the  words  should  be  clear  and 
unambiguous,  and  nothing  must  be  left  to  surmise.  A 
person  is  not,  without  strong  indications  of  such  an 
intent,  to  be  understood  as  dealing  with  what  does  not 
belong  to  him;  Dummer  v.  Pitcher  {a).  If  a  testator 
says,  "  I  devise  my  freehold  messuages,'*  he  must  be 
taken  to  dispose  only  of  his  own  property,  and  not  of 
that  belonging  to  another  person.  There  is  nothing  to 
justify  the  Court  in  holding  that  the  testator  thereby 
intended  to  give  what  was  not  his  own  (ft).  Here  the 
testator  had  sufficient  of  his  own  to  satisfy  the  gift,  for 
he  had  a  freehold  messuage  both  in  Potter  Street  and 
South  Street.  Again,  this  is  a  general  devise,  which  is 
as  insufficient  to  create  a  case  for  election,  as  it  is  to 
operate  as  an  execution  of  a  power;  Denn  v.  IloahB{c), 
The  mortgage  cannot  be  relied  on  as  affecting  the  con- 
struction of  the  subsequent  will.  He  referred  to  FitZ' 
Simons  v.  Fitzsimons  (d) ;  Honywood  v.  Forster{e). 


Mr.  E.  R.  Turner  for  the  children.    The  widow  was 
bound  to  elect    The  testator  devises  his  **  cottages''  in 

Swth 


(a)  2  Myl  Sf  K.  262. 

(6)  Ibid.  p.  276. 

(c)  6  Barn.  ^  Cr.  720. 


(<0  28  Beav.417. 
(e)  30  Beav.  14. 
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South  Street^  and  this,  thereforey  can  only  apply  to  the 
eighteen  cottages  of  which  he  considered  himself  the 
owner.  The  case  is  governed  by  Padbury  v,  Clark  (a). 
In  addition  to  this,  the  direction,  that  his  wife  should 
keep  the  devised  property  in  tenantable  repair,  must 
apply  to  the  entirety,  and  it  shews  that  the  intention 
was  to  deal  with  the  whole,  and  not  of  two  undivided 
thirds ;  Howells  v.  Jenkins  (6) ;  Chave  v.  Chave  (c). 
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Mr.  G.  L,  Russell  in  reply. 


The  Master  of  the  Rolls. 


My  difficulty  is  this : — If  the  devise  passes  the  share 
of  the  testator  in  the  eighteen  cottages,  was  it  his  in- 
tention to  sell  only  the  one-third  ? 


The  Master  of  the  Rolls. 

This  is  a  question  whether  the  heir-at-law  of  the 
widow  is  to  be  put  to  his  election.  There  are  many 
cases  on  the  subject,  but  they  all  resolve  themselves 
into  this : — If  a  testator,  having  an  undivided  interest 
in  a  particular  property,  devises  that  property  specifi- 
cally to  his  co-owner,  a  case  of  election  arises^  and  the 
devisee  must  elect  between  his  own  interest  in  the  pro- 
perty and  the  interest  he  takes  under  the  will.  But  if 
the  testator  does  not  dispose  of  it  specifically,  but  by 
general  words,  such  as  ''all  my  lands  and  hereditaments" 
or  the  like,  no  case  for  election  arises,  because  there  is 
other  property  of  the  testator's  sufficient  to  satisfy  the 
devise    itself.      All   the   cases   cited,    as  Padbury  v. 

Clark 

(a)  2  Mae.  Sf  Cor.  298,  and         (b)  2  John.  4*  Hem.  706. 
2  HaU  ^  TweUs,  341.  (r)  Ibid,  p.  713,  note. 

K  K  2 
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Clark  (a) ;  FitzHmons  v.  Fiizsimons  (6),  and  Honytoooi 
V.  Forster  (c),  point  in  that  direction ;  they  are  per- 
fectly consistent  with  the  other  cases  which  were  cited 
to  me,  and  shew  clearly  that  where  there  is  a  mere 
general  devise  no  case  for  election  arises. 

That  being  the  state  of  the  law,  the  real  question  is, 
whether  this  will  disposes  of  the  property  specifically. 
The  testator  had  a  freehold  messuage  in  Potter  Street, 
he  had  another  freehold  messuage  in  South  Street,  and 
in  addition  to  this  he  had  two-thirds  of  a  messuage  and 
of  eighteen  cottages  in  South  Street.  Having  this  pro- 
perty,  he  devises  all  his  freeholds,  &c.  in  those  streets  to 
his  wife  for  life.  Now,  if  he  had  devised  them  ia  these 
terms,  **  all  and  every  my  freeholds  in  Potter  Street  and 
South  Street  and  elsewhere,  with  the  appurtenances,"  I 
should  be  of  opinion  that  no  case  for  election  arose. 
But  he  specifically  points  to  his  **  cottages"  in  South 
Streetf  and  that  being  so,  I  am  of  opinion  that  these 
words  can  only  refer  to  the  messuage  and  eighteen  cot- 
tages of  which  he  had  only  two-thirds,  and  consequently 
I  am  of  opinion  that  a  case  for  election  arises. 

It  is  also  to  be  observed,  though  it  cannot,  for  the 
construction  of  the  will,  be  relied  on  by  the  Court,  that 
by  executing  a  mortgage  of  the  property  with  his  wife 
and  reserving  the  equity  of  redemption  to  himself,  he 
intended  and  supposed  that  if  he  paid  off  the  mortgage 
the  whole  would  vest  in  him. 


I  am  of  opinion,  that,  under  the  words  of  the  will, 
this  is  a  specific  devise  of  the  property,  and  that  the 
whole  was  to  be  sold  after  the  wife's  death,  and  the 
only  way  of  effecting  this  is,  to  say  that  the  testator  has 
disposed  of  the  entirety,  and  that  a  case  for  election 
arises. 

(a)  2  Mac.  if  Oor.  298.  (c)  30  Beav.  14. 

(b)  28  Beao.417. 
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SCOTT  V.  OAKELEY. 

Apr,  10. 
rilHIS  case  came  on  upon  a  demurrer  to  the  whole  A  bank  agreed 
-*■      bill,  which  stated  substantially  as  follows : —  moters  of  a 

In  1861,  Oakeley  and  others  promoted  a  railway  bill  ^pogltiheEx- 

in  parliament,  and  by  the  67th  Standing  Order  of  the  chequer  Bills 

...    required  to  be 
House  of  Commons,  they  could  not  proceed  with  it  deposited  in 

unless  a  deposit  of  10,400/.  (being  8/.  per  cent,  on  the  {{J^/g^^^.^^ 

estimate  of  the  expense  of  the  undertaking)  should,  Orders  of  tbe 

previous  to  the  16th  o{  January,  1862,  be  paid  into  Sonsfanfr' 

Court  under  the  9  &  10  Vict.  c.  20.  wasa^eedthat 

the  projectors 
should  with- 

The  directors  *' having  no  funds  at  their  command"  draw  the  bill  at 

the  third  read- 
for  that  purpose  applied  to  the  Union  Bank  to  advance  jng,  unless  the 
that  sum.  deposit  should 

then  have  been 
repaid  to  the 

The  Union  Bank  consented  to  advance  the  sum  of  ^^°^  there  was 
10,400/.  in  Exchequer  Bills  for  the  purpose  of  such  de-  nothing  illegal 
posit,  upon  having  the  repayment  thereof,  together  with  public  policy 
interest  at  the  rate  of  6/.  per  cent,  per  annum,  and  upon  m this arrange- 

,       .  ,  ^        /  ^     ,  T^Mi  .    ,      .       inent-     ^^^^^ 

havmg  the  return  of  such  Exchequer  Bills,  and  the  m-  also,  that  a  bill 

terest  which  in  the  meantime  should  accrue  thereon,  ^o"^^l»«to 

'  compel  the  per- 

secured  as  hereinafter  mentioned,  that  is  to  say, —  sons  in  whose 

names  the  Ex- 
'*  That  the  Exchequer  Bills  should  be  deposited  (pur-  chequer  Bills 
I  i-^  a   1/x  ry  rt/\v  •       I      •   .  were  invested 

suant  to  the  act  of  9  &  10  Vict,  c.  20)  m  tbe  joint  names  to  restore  them 

of  two  nominees,  one  of  whom  was  to  be  nominated  ^^  *J*®  ^^^J^* 

'  By  a  railway 

for  act,  the  par- 
liamentary de- 
posit was  not  to  be  paid  out  of  Court  until  the  company  should  give  a  certain  bond, 
approved  of  by  the  solicitor  of  the  Treasury,  whose  certificate  was  to  be  sufficient 
evidence  of  the  facts  so  certified.  A  bill  to  recover  the  deposit  alleged  that  such 
a  bond,  but  dated  anterior  to  the  act,  had  been  given  and  certified.  Held,  on 
demurrer,  that  this  was  sufficient 
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1864.       for  that  purpose  by  the  directors,  and  the  other  by  the 
Union  Bank. 

*'  That  the  directors  should  undertake  not  to  proceed 
with  the  said  bill  to  a  third  reading  in  the  House  of 
Lords,  but  to  cause  the  said  bill  to  be  withdrawn  from 
parliament,  unless,  in  the  meantime  and  before  the  said 
bill  should  have  arrived  at  that  stage  when,  according 
to  the  practice  in  such  cases,  the  said  bill  might  be  read 
a  third  time  in  the  House  of  Lords,  the  said  sum  of 
10,400/.  should  have  been  repaid  to  or  secured  to  the 
satisfaction  of  the  Union  Bank. 

*^  That  upon  the  withdrawal  of  the  said  bill,  the  nomi- 
nees and  directors  should  do  and  concur  in  all  such  acts 
and  things  as  should  be  necessary  for  obtaining  Uie  de- 
livery and  payment  out  of  Court  of  the  said  Exchequer 
Bills,  and  the  interest  which  in  the  meantime  should 
accrue  thereon,  to  the  Union  Bank,  or  to  such  person  as 
the  Union  Bank  should,  in  that  behalf,  appoint ;  and 

"  That  the  said  10,400/.  should  be  also  secured  by 
the  joint  and  several  promissory  note  hereinaflLer  men- 
tioned." 

''The  directors  accepted  the  said  terms,"  and  the 
10,400/.  in  Exchequer  Bills  were  accordingly,  on  the 
14th  of  January,  1862,  deposited  by  the  Union  Bank 
in  Court  in  the  joint  names  of  Oakeley,  who  was  nomi- 
nated by  the  directors,  and  of  Beattie  on  behalf  of  the 
Union  Bank,  Simultaneously  the  directors  and  their 
solicitors  and  parliamentary  agents  gave  the  Union  Bank 
a  written  undertaking  to  withdraw  the  bill  in  the  event 
before  stated,  and  Oakeley,  Field  and  the  solicitors  gave 
their  promissory  notes  for  the  amount,  payable  four 
months  after  date. 

The  bill  passed  the  House  of  Commons,  and  arrived 

at 
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at  that  stage  at  which  it  might  be  read  the  third  time  in 
the  House  of  Lords.  The  Union  Bank,  on  the  applica- 
tion of  the  directors,  consented  to  allow  the  third  read- 
ingy  upon  the  agreement  that  the  directors  would,  as 
soon  as  practicable,  procure  the  bond  next  referred  to 
to  be  executed  and  delivered,  and  that  Oaheley  would 
concur  in  all  necessary  acts  for  obtaining  the  delivery  of 
the  Exchequer  Bills  to  the  Union  Bank. 

The  bill  received  the  royal  assent  on  the  29th  of  July , 
1862,  and  the  26th  section  (a)  provided,  that  the  10,400/. 
should  not  be  paid  out  of  Court  unless  the  company 
should,  within  the  time  limited  for  its  completion,  either 
open  the  railway  or  prove  that  half  the  capital  had  been 
paid  up  and  expended.  But  it  provided,  that  if  the 
company  should,  at  any  time  after  passing  the  act,  exe- 
cute a  bond,  to  be  approved  of  by  the  Solicitor  of  the 
Treasury,  conditioned  for  payment  of  that  sum  to  her 
Majesty,  if  the  company  should  not  open  the  railway 
within  that  time,  or  prove  that  half  the  capital  had  been 
paid  up  and  expended,  then  the  money  might  be  paid  out 

The  bill  stated,  that  this  bond,  prepared  to  the  satis- 
faction of  the  Solicitor  of  the  Treasury,  had  been  exe- 
cuted and  delivered,  and  that  it  was  dated  the  19th  of 
May,  1 862(6);  it  also  stated,  that  the  Solicitor  of  the 
Treasury  had,  by  a  certificate  dated  the  Ist  of  June, 
1862,  certified  the  preparation  and  delivery  of  the  bond. 

Oakeley,  however,  refused  to  concur  with  Beattie  in 
an  application  to  the  Court  to  enable  the  Union  Bank 
to  obtain  the  redelivery  of  the  Exchequer  Bills;  and  this 
bill  was  filed  by  Scott,  the  public  officer  of  the  Union 

Bank, 

{a)  By  the  13 Ist  of  the  Stand-      required   to  be   inserted   in    all 
ing  Orders  of  the  House  of  Com-      railway  bills. 
mens,  a  clause  to  this  effect  is  (b)  This  date  was  erroneous, 

instead  of  1863. 
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Bank  J  against  Oakeley,Beattie  and  the  railway  company^ 
praying  a  declaration  that  the  Exchequer  Bills  ought  to 
be  delivered  to  the  Union  Bank,  and  that  Oakeley  might 
do  and  concur  in  all  acts  necessary  for  that  purpose. 

To  this  bill  Oakeley  demurred,  first,  for  want  of 
equity;  secondly,  on  the  ground  that  the  agreement 
was  ''against  public  policy  and  illegal/'  and  thirdly, 
that  all  the  directors  were  necessary  parties. 

Mr.  Seluryn^  Mr.  Cole  and  Mr.  Prendergast,  in 
support  of  the  demurrer.  First,  this  was  a  mere  loan  to 
the  railway  company,  and  the  proper  course  to  recG?er 
it,  or  for  remedy  under  the  agreement,  is  by  action  at 
law,  and  not  by  a  suit  in  equity.  Secondly,  the  agree- 
ment is  contrary  to  public  policy,  and  this  Court  will 
not  assist  in  enforcing  it.  The  deposit  by  the  bank 
instead  of  by  the  promoters  was  colorable,  and  an 
evasion  of  the  Standing  Orders  and  a  fraud  on  the 
legislature,  and  the  agreement  as  to  withdrawing  the 
bill  on  the  third  hearing  was  an  interference  with  the 
free  action  of  the  Houses  of  Parliament,  and  gave  the 
bank  a  power  of  control  over  their  proceedings,  which 
made  it  a  fourth  estate.  Thirdly,  the  bond  alleged  to 
have  been  given  is  not  in  compliance  with  the  statute, 
it  was  dated  the  I9th  of  May,  1862,  and  before  the  act 
passed.  Lastly,  the  other  directors  ought  to  have  been 
made  Defendants  to  this  bill,  for  all  the  parties  to  a  con- 
tract must  be  before  the  Court  in  the  suit  to  enforce  it. 

Mr.  Southgate  and  Mr.  C.  Locock  Wtbb  were  not 
called  on. 

The  Master  of  the  Rolls. 

Upon  the  statements  contained  in  this  bill,  which  I 
am  bound  to  take  to  be  true,  I  think  the  demurrer 

cannot 
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cannot  be  sustained.     In  the  first  place,  I  look  at  the       1864. 

Standing  Orders  of  Parliament  with   respect  to  the 

deposits   required  to  be  made  upon  the  promotion  of 

bills  as  I  see  them  stated  on  this  record,  and  it  appears 

that  the  object  of  parliament  was  this : — That  8/.  per 

cent,  on  the  amount  of  money  required  for  the  purpose 

of  the  undertaking  should  be  deposited  as  a  security 

that  the  railway  should  be  completed  within  a  certain 

time,  or  proof  given  that  one-half  of  the  capital  had 

been  subscribed  and  expended  on  the  works. 

But  I  see  nothing  in  the  Standing  Orders  of  the 
Ilouse  of  Commons,  as  stated  here,  which  requires  that 
the  money  deposited  should  be  the  actual  money  of  the 
promoters  of  the  bill ;  on  the  contrary,  there  is  nothing 
that  I  can  see,  either  in  the  Standing  Orders  of  Parlia- 
ment or  in  the  reason  for  the  thing  itself,  which  prevents 
the  persons  bound  to  make  the  deposit  from  obtaining 
it  by  loan,  or  in  any  other  legal  mode.  If  the  loan  as 
between  the  lender  and  the  borrower  be  legal,  why 
should  not  the  promoters  resort  to  the  same  mode  for 
obtaining  a  parliamentary  deposit  as  for  any  other  pur- 
pose for  which  a  deposit  is  required.  Here  a  deposit  is 
made  by  the  promoters  of  the  bill,  which  is  advanced  by 
the  Union  Bank  of  London,  and  it  is  deposited,  as  it  no- 
toriously is  in  all  these  cases,  in  the  names  of  a  nominee 
of  the  bank  and  of  one  of  the  promoters  of  the  bill,  in  the 
name  of  the  Accountant-General  to  the  credit  of  the 
railway  company.  It  is,  therefore,  peculiarly  a  subject- 
matter  over  which  this  Court  has  jurisdiction,  because  it 
is  deposited  with  the  Accountant-General  of  this  Court 
in  order  that  this  Court  may  deal  with  it.  If  there  were 
nothing  else  in  the  case,  this  would  remove  the  effect  of 
the  observation,  that  this  is  a  matter  which  would  more 
properly  be  dealt  with  in  an  action  at  law,  because  this 
fund  is  intrusted  to  the  Court  of  Chancery  for  certain 

specific 
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specific  purposes  which  it  has  to  deal  with,  and  the 
Court  will  have  to  consider,  at  the  hearing  of  this  caiue, 
whether  it  can  deal  with  it  or  not,  assuming  of  coarse 
that  the  facts  in  the  bill  are  proved. 

I  pass  by  all  the  observations  as  to  the  creation  of  a 
fourth  estate  of  the  realm,  namely  the  Union  Bank, 
whose  consent  would  be  required  to  the  passing  of  an 
act  of  parliament,  because  that  clause  in  the  agreement 
does  not  in  the  slightest  degree  affect  or  fetter  the  powers 
of  the  legislature,  who  may  do  exactly  what  they  think 
fit  on  the  subject,  but  it  does  affect  the  promoters  of  the 
bill.  It  might  as  reasonably  be  said  that  this  agreement 
introduces  a  fifth  estate  of  the  realm,  whose  consent  is 
required  for  the  passing  of  the  bill,  namely,  the  pro- 
moters of  the  bill,  for  if  they  did  not  choose  to  proceed 
with  the  bill  it  unquestionably  would  not  pass.  It  is 
the  same  thing  as  where  persons  enter  into  a  contract 
which  makes  it  inequitable  that  they  should  bring  an 
action  in  another  Court,  or  where  they  agree  not  to 
promote  a  private  bill  in  parliament;  in  which  cases  this 
Court  grants  an  injunction  to  prevent  a  breach  of  the 
contract.  But  the  last  thing  this  Court  would  attempt 
to  do  would  be  to  control  the  functions  of  any  Court  of 
Law,  and,  if  possible,  still  less  to  control  the  powers 
and  functions  of  parliament.  It  acts  only  tn  personam, 
against  the  persons  bringing  the  action  or  promoting  the 
private  bill,  and  says, ''  You  have  entered  into  engage- 
ments which  make  it  inequitable  that  you  should  be 
allowed  to  proceed  in  this  matter,  and,  therefore,  as 
against  you,  we  will  prohibit  your  proceeding."  But  if 
the  legislature,  in  spite  of  any  contract  of  that  sort, 
thinks  fit  to  pass  any  measure,  this  Court  has  no  juris- 
diction to  interfere. 

Then  the  only  question  is,  what  is  to  be  done  here. 

There 
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There  is  an  agreement  that  the  money  shall  be  repaid  1864. 
or  secured  to  the  satisfaction  of  the  Union  Bank  before 
the  third  reading  of  the  bill  in  the  House  of  Lords. 
The  bill  states,  that  before  the  third  reading  in  the 
House  of  Lords  the  Union  Bank  was  applied  to  for  its 
consent  to  the  bill  being  read  a  third  time,  that  they 
gave  such  consent  upon  the  understanding  and  agree- 
ment that  the  directors  would,  on  their  part,  as  soon  as 
practicable,  procure  the  bond  thereinafter  mentioned  to 
be  executed  and  deposited  with  the  solicitor  of  the 
Lords  Commissioners  of  her  Majesty's  Treasury,  and 
that  Mr.  Oakley  would,  on  his  part,  do  and  concur  in 
all  such  acts  and  things  as  should  be  necessary  for 
obtaining  the  delivery  or  payment  out  of  Court  of  the 
said  Exchequer  Bills  for  10,400/.  deposited  as  afore- 
said, and  the  interest  which,  in  the  meantime  and  since 
the  date  of  such  deposit,  should  have  accrued  thereon, 
to  the  Union  Bank, 

Mr.  Oakley  comes  here  and  by  his  demurrer  admiti^ 
this  to  be  true,  viz.,  that  such  an  agreement  was  entered 
into. 

Now,  what  has  since  taken  place?  The  act  of 
parliament  has  passed,  which  provides,  not  that  thi» 
money  should  be  retained  by  way  of  deposit  in  the 
Court  of  Chancery,  because  that  would  prevent  its  being 
applied  in  the  construction  of  the  railway,  and  would 
defeat  the  very  object  of  the  legislature,  which  was,  that 
sufficient  funds  should  be  forthcoming  for  carrying  on 
the  undertaking  and  completing  the  railway ;  but  it  pro- 
vides, in  the  26th  clause,  that  the  deposit  shall  not  be 
paid  out  unless  the  company  shall  open  the  railway 
previously  to  the  expiration  of  the  period  limited  by  the 
act  for  its  completion,  or  the  company  prove  that  they 
have  paid  up  one-half  the  capital,  and  have  expended 

it 
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1864.  it  for  the  purposes  of  the  act.  But  then  comes  this 
proviso : — That  if;  at  any  time  after  passing  the  act|  the 
company  shall  execute  a  bond  with  sureties,  to  be 
approved  of  by  the  solicitor  of  the  Lords  of  the  Trea- 
sury, conditioned  for  payment  of  10,400/.,  if  the  company 
shall  not  open  the  railway  within  the  time  limited,  or 
prove  to  the  satisfaction  of  the  Board  of  Trade  that  the 
company  have  paid  up  one-half  of  the  amount  of  their 
capital,  and  have  expended  it  for  the  purposes  of  the  act, 
then  the  deposit  shall  be  paid  to  the  persons  named  in 
the  warrant,  and  the  moneys  to  be  recovered  upon  such 
bond  shall  be  dealt  with  in  the  like  manner  as  the 
deposit  would  have  been  dealt  with  if  such  bond  had 
not  been  executed. 

The  meaning  of  that  clause  is  plain,  it  is,  that  after  the 
act  has  passed  the  money  may  be  got  out  of  the  Court 
of  Chancery,  either  on  proof  of  a  particular  state  of  facts 
to  the  Board  of  Trade  or  on  the  execution  of  this  hood. 
The  first  question  is,  whether  this  has  been  complied 
with.  It  is  said  that  it  has  not,  because  the  bond  bears 
date  before  the  act  passed.  But  it  is  to  be  observed, 
that  the  object  of  the  bond  is  to  satisfy  the  Lords  of  the 
Treasury  that  they  will  be  able  to  enforce  the  payment 
of  the  amount  of  the  deposit.  For  that  purpose  it  is 
obvious  that  the  material  thing  is  procuring  proper 
sureties,  because  if  the  company  do  nothing  the  right 
of  suing  them  would  be  a  matter  of  very  little  value,  and 
the  important  thing  is  to  have  substantial  sureties.  If 
the  Lords  of  the  Treasury  are  satisfied  with  the  bond 
given  to  enable  them  to  perform  their  duties,  I  do  not 
see  that  any  other  person  has  any  right  to  interfere  or 
to  complain.  It  is  also  to  be  observed,  that  if  this  has 
not  already  been  done,  it  may  be  done  at  any  timei 
because  the  proviso  in  the  clause  is,  "  at  any  time  after 
the  passing  of  this  act."    But  then  the  clause  proceeds 

in 
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in  these  words, ''  and  the  certificate  of  the  said  Solicitor  1864. 
to  the  said  l«ords  Commissioners  that  such  bond  has 
been  executed  and  deposited  as  aforesaid/'  kc,  **  shall 
respectively  be  sufficient  evidence  of  the  facts  so  certi- 
fied." Then  follows  a  statement,  that  by  a  certificate 
dated  the  Ist  day  of  June,  1862,  under  the  hand  of  the 
Solicitor  of  the  Lords  Commissioners  of  her  Majesty's 
Treasury,  he  certified  that  such  bond  bad  been  prepared 
to  his  satisfaction  and  had  been  deposited  with  him. 
This  the  clause  says  shall  be  sufficient  evidence  of  the 
facts  so  certified.  What  more  can  be  required  ?  The 
important  thing  is  having  proper  sureties,  and  though 
the  company  may  not  have  had  any  existence  at  the 
time  when  the  nominal  seal  was  put  to  the  bond,  and 
it  might  not  bind  or  be  of  any  value  as  against  the  com- 
pany if  it  became  necessary  to  put  it  in  suit,  still  the 
essential  thing  is  the  having  proper  sureties,  and  if  the 
Treasury,  who  are  the  obligees  of  the  bond,  are  satisfied 
with  the  bond,  I  do  not  see  that  this  Court  has  any 
reason  to  say  that  it  should  require  another  or  a  different 
bond  to  be  given.  But  the  validity  or  sufficiency  of  the 
bond  is  not  the  question  which  I  have  now  to  consider; 
it  might  arise  upon  an  application  for  the  payment  of 
the  money  out  of  Court,  and  I  might  then  require  the 
Lords  of  the  Treasury  to  be  served  in  order  to  be  as- 
sured that  the  act  had  been  properly  complied  with.  It 
may  appear  at  the  hearing  of  this  cause  that  the  act  has 
then  been  fully  complied  with,  even  if  it  has  not  at 
present,  because  it  may  be  done  at  any  time. 

There  being,  therefore,  a  sum  of  money  in  Court, 
which  confessedly  belongs  to  the  Union  Bank,  and 
which  was  deposited  there  under  an  agreement  with  the 
Defendants  and  for  their  benefit,  and  all  the  formalities 
which  entitle  them  to  have  the  money  paid  out  of  Court 
having  either  been  already  complied  with,  or,  if  not, 

being 
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1864.  being  capable  of  being  complied  with^  before  the  hearing 
of  this  cause,  I  am  of  opinion  that  this  demurrer  cannot 
be  sustained. 

I  have  lastly  to  consider  the  demurrer  for  want  of 
parties,  which  alleges  that  all  the  directors  ought  to  be 
made  parties  to  this  suit.  Now  it  is  to  be  observed, 
that  the  directors  fill  two  characters;  they  may  be 
either  personally  liable  in  respect  of  their  contract,  or  as 
directors  and  members  of  the  railway  company.  In  the 
latter  character  they  are  represented  by  the  company, 
who  are  Defendants  to  the  suit  It  would  not  be  proper 
to  make  them  parties  separately  and  distinctly  in  that 
character,  and  if  they  were  so  made,  I  think  they  might 
demur.  As  regards  any  personal  contract  distinct  from 
the  railway  company,  I  do  not  find  in  this  bill  any  alle- 
gation of  an  agreement  which  is  sought  to  be  enforced 
against  them  personally  and  irrespective  of  their  cha- 
racter of  directors,  or  from  which  they  could  derive  any 
personal  benefit.  The  persons  who  entered  into  the 
contract  to  restore  the  deposit  to  the  Union  Bank,  and 
in  whose  names  the  fund  stands,  are  Mr.  OakeUy  and 
Mr.  Beattie.  Mr.  Beatiie  does  not  demur,  and  the 
company  does  not,  I  suppose,  interfere  in  the  matter. 

The  result  is,  that,  in  my  opinion,  the  demurrer  must 
be  overruled. 


Note. — Affirmed  6y  the  Lords  Jutlices,  6th  June,  1864. 
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PACKER  t;.  SCOTT. 

Mar.  9. 

THE  testatrix,  having   made  a  devise  and  specific  Bequest  of 
bequest  to  the  Defendant  Sarah  Ware  Scott,  the  Pf™"j)Xn' 
wife  of  Henry  B.  Scott,  bequeathed  all  her  personal  and  as  the 
estate  to  her  executors  in  trust  to  invest  and  to  stand  children  of 

possessed  thereof  upon  the  following  trusts  : —  ^'  B.  should 

'^  r  &  severally  at- 

"  In   trust,   when   and   as   the  child  or  children  of  *»!»  tl»e  age  of 

my  said   niece  by   her  said   husband   shall   severally  years,  to  pay 

attain  the  age  of  twenty-one  years,  nay  and  divide  the  *"^  divide  the 
®  •'  J         ^  r  ^  gj^jjjg  equally 

same  equally  between  them  and  the  child  or  children  of  between  them 

such  of  them  (if  any)  as  may  depart  this  life  under  the  Jren^of  such'of 

age  of  twenty-one  years;  but  so  as,  nevertheless,  that  them  (if  any) 

the  child,  or  the  children  collectively,  of  any  deceased  pa™ tlis  life 

child,  on  their  severally  attaining  the  age  of  twenty-one  "P^®*"  ^^  ^ge 

f    ,.       1       ,  ,  „  ,       ,  oftwenty-one 

years,  shall  take   between   them,  equally,  such  share  years;  but  so, 

only  as  his,  her  or  their  parent  would  have  taken  if  !i^\*!?^^?m 
living.     And  I  do  declare  and  direct  that  so  long  as  drenofany 
any  child  or  children  of  my  said  niece,  or  any  descend-  oratuining  ' 
ant  of  such  child  or  children,  shall  be  under  the  age  of  twenty-one, 
twenty-one  years,  and  my  said  niece  shall  be  living,  the  between  them 
income  arising  from  the  share  or  shares  of  my  said  per-  ^^^  "^*J® 
Bonal  estate  to  which   such   child   or  children  or  de-  parent  would 
scendant  thereof  shall  be  presumptively  entitled  shall  ij^ne^HcLi 
be  paid  by  my  said  trustees  and  trustee  for  the  time  not  too  re- 
beiDg  to  my  said  niece,  to  be  applied  by  her  in  and  for 
their  respective    maintenance    and   education."      She 
authorized  the  trustees  to  advance  any  sum  not  exceed- 
ing 1(X)/.  for  each  such  child  or  descendant  of  a  child 
by  and   out  of  their  shares,   for   their  advancement. 
And  she  directed,  in  the  event  of  the  decease  of  her 
niece  '^before  the  said  shares  should   have    become 

payable," 
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payable/'  the  trustees  to  apply  the  income  towards  the 
maintenance  of  the   persons   respectively  who  might 
I  '  "^7**      *^6°  be  presumptively  entitled  thereto. 

The  testator  died  in  1854.  Sarah  Ware  Scott  hzi 
had  twelve  children,  ten  of  whom  were  bom  in  the  life 
of  the  testatrix,  and  eight  of  them  were  still  living. 

This  suit  was  instituted  by  the  executors  to  have  the 
rights  and  interest  of  the  parties  declared. 

Mr.  Busk  for  the  Plaintiffs. 

N 

Mr.  Hobhouse  and  Mr.  Colt,  for  Sarah  Ware  Scott, 
the  next-of-kin  of  the  testatrix,  argued  that  the  trusts 
of  the  personal  estate  were  too  remote  and  void.  They 
cited  Webster  v.  Boddington  (a) ;  and  see  Gooch  v. 
Gooch(b)\  Greenwood^ V.  Roberts  (c);  Bead  v.  Good- 
ing (d);  Seaman  Y.  Wood{e);  Cattlin  v.  Brown  (fy 

Mr.  Selwyn  and  Mr.  WickenSf  contra,  were  not 
heard. 


ne  Master  of  the  Rolls. 

I  should  be  striking  words  out  of  this  will  if  1  held 
that  the  payment  or  division  could  be  postponed  until 
the  children  of  a  deceased  child  of  the  niece  attained 
twenty-one ;  for  the  attainment  by  a  child  of  the  niece 
of  the  age  of  twenty-one  is  stated  to  be  the  period  at 
which  the  gift  is  to  take  effect  If  the  limitation  had 
been  to  the  great  grand-children  of  A.  B.,  such  great 

grand-children 

(a)  26  Beav.  128.  (d)  21   Beav.  478. 

(6)  14  Beav.  565,  and  3  De         {e)  22  Beav.  591. 
Gear,  M.  ^  G.  366.  (/)  11  Hare,  372. 

(c)  15  Beav.  92.  ^ 
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grand-children  to  take  when  the  child  of  a  living  person        1864. 
attained  twenty-one,  I  should  hold  the  gift  perfectly 
good. 

This  gift  to  the  children  on  attaining  twenty-one  is 
not  made  void,  by  saying  that  the  children  of  a  de- 
ceased child,  on  attaining  twenty-one,  shall  take  their 
parent's  share,  and  I  will  therefore  declare  that  the  gift  to 
the  twelve  is  valid. 


FLETCHER  v.  GREEN.  (No.  2.) 


April  16. 


TOHN  GREEN,    William    Green   and    Howard  Contribution 
Fletcher  J  the  three  trustees  of  a  marriage  settlement,  trustcM^can- 

had  committed  a  breach  of  trust,  whereby  1,323/.  6«.  llrf.  5®*  ^  f^' 

^  forced  m  a 

had  been  lost  to  the  trust.  suit  instituted 

against  them 
to  repair  a 
By  the  decree,    made   on  the  24th    of  February,  breach  of 

1864  (fl),  it  was  declared  that  John   Green,  William  ^^y^^^^'""^ 

Green    and   the  executors   of  Howard  Fletcher  (de-  liable. 

ceased)  were  jointly  and  severally  liable  to  make  good 

the  loss,  and  they  were  ordered  to  pay  the  amount  into 

Court. 


The  executors  of  Howard  Fletcher  alone  paid  the 
whole  amount  into  Court,  and  they  afterwards  called 
upon  John  Green  and  William  Green  to  pay  their 
shares,  which  they  failed  to  do. 

A  motion  was  now  made,  on  behalf  of  the  executors 
of  Howard  Fletcher,  that  John  Green  and  William 
Green  might  pay  to  them  ''  the  whole,  or  so  much  and 

such 

(a)  Ante,  page  42(i. 
TOL.  XXXITI  — III.  L  L 
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1(864.       such  part  as  the  Coart  might  order  and  direct  of  the 
Wvw      gum  of  1,323/.  6s.  Ud. 

V. 

(No.  2.)  Mr.  Baggallay  and  Mr.  BrUtowe,  in  support  of  the 

motion,  argued  that  the  authorities  shewed,  that  the 
Court  had  jurisdiction  to  determine  the  liability  o{ 
co-Defendants  inter  se,  where  the  facts  sufficiently  ap- 
peared upon  the  pleadings.  That  such  appeared  to  ha?e 
been  the  opinion  of  the  Court  when,  at  the  hearing  of 
the  cause,  it  was  said,  ''if  any  one  of  the  trostees 
should  pay  the  whole,  he  may  come  against  the  othei 
for  contribution,  and  /  shall  then  determine  the  question 
between  co-Defendants"  That  there  would  be  no  ad- 
vantage to  the  Respondents  by  filing  a  bill,  but  on  the 
contrary,  for  much  trouble  and  expense  would  be  saved 
by  determining  the  question  on  the  present  motion, 
upon  which  both  sides  might  go  into  additional  evi- 
dence, without  the  trouble  and  expense  of  preliminary 
pleadings,  which  would  be  useless.  Lastly,  that  the 
tendency  of  modem  decisions  was  to  relax  the  strict 
rules  of  pleading. 

Mr.  Selwyn  and  Mr.  A.  Smith  objected  that  ques- 
tions afiecting  co-Defendants  alone  could  not  be  de- 
termined on  motion,  there  being  no  issue  joined  be- 
tween them,  and  that  the  relief  asked  could  only  be 
obtained  by  bill. 

The  following  authorities  were  referred  to :  Coote  ▼. 
Lowe,  cited  in  Holton  v.  Lloyd  {a) ;  Perry  v.  Knott\Ji)'9 
Pitt  V.  Bonner  (c) ;  The  Mayor  of  Berwick  v.  Jtfw- 
ray  {d) ;    Lockhart  v.   Reilly  (c) ;    Chamley  v.  Ihn- 

sany; 

(a)  1  Molhy,  31,  note.  (rf)  7  De  G.,  JIf.  *  G.  497. 

(6)  4  Beav.  179.  (e)  1  De  G.  *  J.  464. 

(c;  1  Younge  ^  C.  C.  C.  670. 


Fletcher 

V. 
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8any{a);    and   see    Conry  v.   Caulfieldifi);   Going  v.        1864. 
Farrell^c);    Green  v.  Pledger  {d);   Eccleston  v.  Lord 
Skelmersdale  (e) ;  Trevelyan  r.  White  (f);   Ooodmny. 
Clewley  (g) ;  Cottingham  t,  Earl  of  Shrewsbury  (A).  /^"*2 ) 

The  Master  of  the  Rolls. 

I  cannot  make  any  order  upon  this  motion  if  it  be 
opposed ;  in  fact  it  would  be  making  a  decree  in  favor 
of  one  Defendant  against  another.  My  judgment  has 
led  to  some  misconstruction ;  when  I  said  that  ail  the 
trustees  were  jointly  and  severally  liable  to  the  Plaintiff, 
and  that  ''if  any  one  of  the  trustees  should  pay  the 
whole,  he  may  come  against  the  others  for  contribu- 
tion, and  I  shall  then  determine  the  question  between 
co-Defendants/'  I  did  not  mean  to  say  that  the  equities 
of  the  Defendants,  as  between  themselves,  could  be 
determined  in  this  suit. 

By  waiver  of  form,  as  is  frequently  done  in  Chambers, 
this  question  might  be  determined,  but  it  may  be  better 
for  the  Respondents  to  have  a  bill  filed,  and  to  have  the 
facts  and  grounds  distinctly  stated  in  it,  in  order  that 
they  may  be  clearly  put  in  issue,  and  the  Respondents 
are  entitled  to  insist  on  this  being  done.  I  never  heard 
of  a  case  in  which  one  of  several  Defendants  could  ad- 
versely obtain  contribution  from  his  co-Defendant  in  a 
suit  instituted  to  make  them  both  liable.  I  have  ik> 
power  to  make  the  order  asked,  and  I  roust  therefore 
refuse  the  motion  with  cost^. 

(a)  2  Sch.  4-  Lef.  710—718.  (c)  1  Beao.  396. 

(6>  2  Ball  if  B.  255—271.  (/)  1  Beav.  588. 

(c)  Beattyt  p.  475.  (e)  2  Beav.  30. 

(rf)  3  Hare,  172.  (X;  3  Hare,  627. 
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FIRTH  V.  RIDLEY. 

Jpril  13. 
SpeciBcper-     TN    March,  1861,   Ridley  and   Rothery  obtained  a 
I%Tement^"*  patent  for   improvements  in   hewing  or  working 

between  four    coal,  and  in  May,  1861,  DonUthorpe  obtained  a  patent 

E^SiJ^ht  for  a  s'o^'la'"  purpose. 

to  alltheir 

fntentwnTr^      *"  "^"^^  ^^^''  ^^^  following  agreement  was  entered 

fused,  on  the    into  between  Ridley,  Rothery,  Donisihorpe  and  Firth: — 

following 

%at  it  was  too       ^'  Memorandum  of  Agreement  made  27th  June,  1861. 
▼ague  and  un- 
certain as  to  «  Firstly.  That  the  patent  for  coal  getting,  obtained 

secondly,  that  ^^  ^'^®  names  of  Robert  Ridley  and  Joseph  Rothery, 

it  involved  a  shall,  when  complete,  be   transferred  to   Mr.  O.  K 

contract  for  o            ,           i       •   •                           /•    i          'j 

personal  ser-  JJonisthorpe,  for  and  on  the  jomt  account  of  the  said 

vices  of  an  JDonisthorpe  and  W.  Firth. 

uncertain  ^ 

duration ; 

thirdly,  the  "  Secondly.  That  all  expenses  already  disbursed  by 

tuality  in  re-     s^id  Ridley  and  Rothery,  up  to  this  time,  and  also  all 
gard  to  one  of  accounts  yet  remaining  unpaid,  amounting  to  not  ex- 
tions;  and       ceeding  50/.,  shall   be  paid  by  said   Donisthorpe  and 
thrpoi^tiln*of  ^*^^*»  a^d  also  all  further  expenses  in  obtaining  the 
the  parties  had  patent, 
been  ma- 
terially varied 
by  the  as-  "  Thirdly.  That  all  future  improvements  or  patents 

one"to°a   ^     ^^^  coal-working   invented   or  patented    by  the  said 

stranger,  of  all  Donisthorpe,  Ridley,  Rothery  or  Firth  shall  become 

under  the         ^^^  property  of  the  said  G.  E.  Donisthorpe,  and,  in 

agreement.       consideration  of  these  arrangements,   he  shall  pay  to 

the  said  Robert  Ridley  15Z.  per  cent.,  and  to  the  said 

Joseph  Rothery  51.  per  cent.,  of  all  profits  which  he  ma; 

make   out  of  the   said   patent   or  patents  or  future 

improvements,  in  addition  to  the  wages  or  salary  of  3i 

net,  per  week,  to  said  Ridley. 

"  Fourthly. 
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'<  Fourthly.  That  all  profits  on  patents  to  be  obtained        1864. 
by  said   parties  in  foreign  countries,  for  the  purposes 
named,  shall  also  be  liable  to  the  152.  per  cent  and  5/. 
per  cent,  allowance  respectively.  Ridlet. 

"  Fifthly.  That  said  Eidley  shall  give  the  whole  of 
his  time  to  the  business  named,  and  shall  follow,  in  all 
cases,  Mr.  Donistkorpe's  instructions  as  to  the  employ- 
ment thereof. 

**  Sixthly.  That  no  charge  shall  be  made  upon  the 
West  Ardsley  Company  for  the  use  of  the  machines 
made  or  to  be  made  hereafter,  but  that  said  company 
shall  have  the  free  use  of  any  of  the  patent  machines 
on  payment  of  cost  of  manufacture. 

''  Seventhly.  That  said  Ridley  and  Rothery  shall  be 
exempt  from  all  expenses  or  losses  which  may  be 
incurred  in  obtaining  all  said  patents  or  defending  the 
same." 

In  November^  1861,  Donisthorpe,  Firth  and  Ridley 
obtained  a  third  patent  for  a  similar  purpose. 

Ridley  continued  in  the  service  until  May,  1863,  and 
in  June,  1863,  Ridley  and  Jones  (with  whom  he  had 
become  associated)  obtained  a  fourth  patent  for  a  similar 
purpose. 

In  October,  1863,  Rothery,  in  consideration  of  600/., 
assigned  to  Bower  all  his  right  under  the  agreement  of 
June,  1861. 

This  suit  was  instituted  by  Firth,  Donisthorpe  and 
Bower,  who  carried  on  business  under  the  style  of 
''  The  West  Ardsley  Coal  Company^  against  Ridley 
and  Jones,  praying  that  Ridley  might  be  compelled 
specifically  to  perform  the  agreement  of  the  27th  of 

June, 
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Juntf  1861,  80  for  as  it  was,  or  purported  to  be,  obliga- 
tory upon  him,  and  might  assign  to  the  Plaintifig  his 
share  of  the  first,  third  and  fourth  patents,  and  for  an 
injunction  against  Ridley  and  JoTies  from  using  the 
fourth  patent,  which,  it  was  alleged,  was  an  infringement 
on  the  prior  ones. 

Mr.  Grovep  Mr.  BaggaUay  and  Mr.  Faohs  for  the 

Plaintiff. 

Mr.  Southgate  and  Mr.  Bagshawe  objected :  first,  that 
the  agreement  of  the  27th  of  June,  1861^  was  not  a 
final  agreement;  secondly,  that  there  was  no  mutuality; 
thirdly,  that  no  specific  performance  could  be  decreed 
of  a  contract  for  personal  services ;  fourthly,  that  the 
contract  was  too  uncertain,  as  to  its  duration,  to  enable 
the  C!ourt  to  direct  its  performance. 

Mr.  BaggaUay  in  reply. 

The  following  cases  were  relied  on :  Syhes  v.  JDixon{(i^\ 
Lees  V.  Whitcomh  (ft) ;  Flight  v.  Bolland  (c) ;  Johnson 
V.  The  Shrewsbury,  ^c.  Railway  Company  {d);  Stacker 
V.  Wedderbum  (e) ;  Stacker  v.  Brockelbank  (/);  Picker- 
ing  V.  The  Bishop  of  Ely  (g) ;  Ogden  v.  Fossick  {h) ; 
Peto  V.  Brighton,  ^c.  Railway  Company  (t) ;  Brett  v. 
The  Bast  India  and  London  Shipping  Company  (k); 
Ridgway  v.  Wharton  (Z). 

TJie  Masi^br  of  the  Rolls. 

I  think  the  Plaintiffs  cannot  enforce  this  contract 

There  are,  as  it  appears  to  me,   several  very  serious 

defects  in  it.    In  the  first  place,  it  is  much  too  uncer- 

tain, 

(a)  9  Adol.  4-  E.  693.  (g)  2  YoungeSf  C.(C.  C.)249, 

U)  5  Bing.  34.  (A)  32  L.  /.  (CA.)  73. 

(c)  4  Riiis.  298.  (0  1  Hem.  4-  MU.  468. 


(d)  3  De  G.,  Af.  d-  G.  914.  (k)  12  W,  R,  596. 

(c)  3  ITflv  4^  J.  m  "    ^ 

if)  3  Mac.  if  Got.  250. 


(c)  3  Kav  4-  J.  393.  (0  ^E.ofL.Ca».  238. 
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tain,  and  this  objection  ii,  in  my  opinion,  instiper-  1864« 
able: — viz.  that  it  is  iniposi»ibIe  to  state  during  what 
period  the  agreement  is  to  last  The  third  clause 
provides  that  all  future  improvements  or  patents  for  Riblbt* 
coal-working,  invented  or  patented  by  Donisikorpe, 
Ridley ^  Rothery  or  Firth,  shall  become  the  property  of 
Donistkorpe,  That  means  all  the  future  improvements 
or  inventions  which  they  shall  ever  thereafter  make; 
how  can  I  limit  it  to  the  duration  of  the  two  then 
existing  patents?  According  to  the  literal  meaning  of 
these  words,  the  agreement  would  continue  as  long 
as  any  patent  intented  by  any  one  of  these  four  persons, 
at  any  fhture  period  of  their  lives,  should  remain  in 
force.  It  is  impossible  to  say  that  it  is  to  stop  at 
the  termination  of  any  one  patent,  for  a  subsequent 
patent  for  an  invention  obtained  years  afterwards  would 
be  included  in  it. 

Then  RidUy  is  to  receive  16/.  per  cent  and  Rothery 
bL  per  dent,  out  of  all  profits  which  Doniethorpe  may 
make  out  of  the  patents,  in  addition  to  the  salary  of  8/. 
a  week  to  Ridley.  That  would  go  on  as  long  as  any 
profits  are  derived  from  these  patents,  and  would  extend 
over  the  whole  period,  and  nobody  has  power  to  put  an 
end  to  it,  previously  to  the  determination  of  the  agree- 
ment. There  is  nothing  to  define  at  what  period  it  is 
to  stop,  or  whether  (as  was  suggested)  it  is  to  be  at 
the  death  of  any  of  these  persons,  though  profit  may 
be  subsequently  derived  from  the  patents ;  for,  assume 
that  these  parties  all  concur  that  the  agreement  should 
go  on  and  be  binding  after  Mr.  Donisthorpe^a  death, 
would  they  not  be  entitled  to  the  profit  subsequently 
made  by  the  patents  ?  This  Would  bind  his  executors 
and  his  estate  if  profits  were  made  from  the  patents,  and 
to  what  extent  or  how  long  would  that  go  on  no  one 
could  decide. 

But 
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1864.  But  the  difficulties  do  not  rest  here,  there  is  another 

very  serious  one  connected  with  the  fifth  paragraph, 
which  is,  that  **  Ridley  shall  give  the  whole  of  his 
time  to  the  business  named,  and  shall  follow,  in  all 
cases,  Mr.  Donisthorpe^s  instructions  as  to  the  employ- 
ment thereof."  That  must  mean,  he  shall  give  his  whole 
time  during  the  duration  of  the  agreement  It  is  im- 
possible to  say,  that  the  cases  of  Ogden  v.  Fogsick{a) 
and  Sykes  v.  Dixon  (b)  do  not  apply  to  this  case. 
Here  is  an  express  contract  by  Ridley,  that  he  will 
devote  the  whole  of  his  time  to  the  business,  that 
is,  during  the  duration  of  the  contract.  But,  on  the 
other  hand,  there  is  no  contract  on  the  part  of  Donis' 
thorpe  or  the  West  Ardsley  Coal  Company  to  em- 
ploy him  during  that  time.  Mr.  Donisthorpe  might 
have  nothing  at  all  to  do  with  the  business,  while  Ridley 
might  be  compelled  to  give  the  whole  of  his  time  to  this 
business,  and  yet  derive  no  profit  whatever  from  it  If 
this  constituted  a  contract,  the  cases  decide  that  it  coald 
not  be  specifically  enforced.  Then  it  is  said,  that  this 
is  not  a  material  part  of  the  contract,  but  a  collateral 
matter.  But  it  is  distinctly  expressed  in  the  fifth 
clause  of  the  contract ;  and  it  would  be  a  new  doctrine 
in  this  Court,  to  reject  one  of  the  seven  clauses  of  an 
agreement  and  say  it  is  not  material,  there  being 
nothing  more  certain  than  this : — that  a  contract  must 
be  enforced  in  its  entirety,  or  not  at  all. 

Then  the  difficulty  which  has  arisen  with  respect 
to  Rothery  only  shews  more  completely  the  extreme 
uncertainty  of  the  contract.  If  I  saw  my  way  clearly 
to  the  specific  performance  of  the  whole  contract, 
I  might  allow  the  bill  to  stand  over  with  leave  to 
amend  by  adding  him  as  a  party ;  but  his  retirement 

has 

(a)  32  L.  J.  (CA.)  73.  (b)  9  AdoL  4-  £.  693. 
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has  completely  varied  the  character  and  effect  of  the  1864, 
agreement,  so  far  as  regards  him.  Ridley  is  entitled  to 
15/.  per  cent,  of  the  benefit  of  all  Rothery*s  inventions. 
Rothery  was  one  of  the  inventors  of  the  first  machine, 
and,  for  aught  we  know,  he  may  have  invented  or  be 
capable  of  inventing  several  others  of  great  value; 
Ridley  is  entitled  to  16/.  per  cent,  of  the  profits  of  all 
those  inventions.  But,  if  this  arrangement  between 
Rothery  and  Bower  stands,  Ridley  can  never  get  a 
penny  from  any  invention  Rothery  makes ;  for  Rothery 
is  entitled  under  the  contract  to  6Z.  per  cent.y  and  no 
more,  of  the  profits  of  all  the  inventions  made  by  him, 
and  he  has  assigned  the  whole  of  that  to  Bower. 
If,  therefore,  he  is  still  a  party  to  the  contract  of 
June,  1861,  and  if  the  conditions  of  it  are  still  obliga- 
tory upon  him,  it  is  obvious,  that  he  will  never  make 
another  invention,  for  he  can  get  no  benefit  from  it. 
Under  the  contract,  96Z.  per  cent,  goes  to  Donisthorpe 
and  Ridley,  and  under  the  subsequent  assignment,  the 
remaining  51.  per  cent,  goes  to  Bower.  Ridley,  there- 
fore, is  completely  deprived  of  all  benefit  under  it. 

The  contract,  therefore,  is  radically  vague,  it  is  a  con- 
tract for  personal  services  of  an  uncertain  duration, 
which  any  of  the  parties  could  put  an  end  to  at  any 
period  of  time,  and  the  moment  it  was  put  an  end  to 
it  would  be  of  no  efficacy  whatever. 

I  am  of  opinion,  therefore,  that  the  bill  must  be  dis- 
missed with  costs,  this  not  being  a  contract  which 
this  Court  can  enforce. 

Note. — Affirmed  by  the  Lords  Justices,  30  June,  1864. 
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NEWMAN  V.  SELFE. 

March  4i  5. 
The  Coait        rilHIS  suit  was  instituted  by  a  first  mortgagee  against 
ftde  instead  of  ^^^  mortgagee  and  several  puune  incumbraocere, 

a  foreclosure,    and  it  prayed  a  foreclosure. 

nnder  the 

15 &  16  Fict.c 

OTt  Uitwi**^      Mr.  Selun/n  and  Mr.  Bowring,  for  the  Plaintiff,  did 

sent  of  the       not  object  to  a  sale  of  tbe  property,  under  the  15  k  16 

md^fdirect  ^^^^'  ^'  ^^'  *•  ^^'  *'  ^^®  ®"^  ^^  ^^^^  months;  but 
the  sale  to  teke  asked,  that  in  the  event  of  a  redemption  decree  beiog 
place  a  once.    ^^^^^^  ^^^  ^^y  might  be  appointed  for  all  the  incom- 
brancers  to  redeem. 


Mr.  Jessel,  Mr.  Fitzhugh,  Mr.  E.  G.  WhUe,  and 
Mr.  Shebbeare,  for  the  subsequent  incumbrancers,  also 
concurred  in  an  early  sale  of  the  mortgaged  property. 
They  cited  Hurst  v.  Hurst  {a). 

Mr.  r.  A.  Roberts,  for  the  mortgagor,  did  not  object 
to  the  usual  decree  for  foreclosure;  but  he  stated,  that 
the  property  consisted  of  building  land  at  Surbitan,  and 
that  an  immediate  and  forced  sale  could  not  be 
effected  without  a  considerable  sacrifice  and  loss.  He 
argued,  that  as  a  mortgagor  was  entitled  to  six  months 
to  redeem,  so  he  was  entitled  to  a  delay  of  six  months 
before  a  sale,  in  order  to  enable  him  to  make  arrange- 
ments for  paying  off  the  mortgages.  He  cited  M^IMyd 
V.  Whittey  (i),  in  which  ihe  Court  would  not,  in  the 
absence,  or  without  the  consent  of  the  mortgagor, 
deprive  him  of  the  usual  period  of  six  months  to  redeem. 
He  observed,  that,  on  payment  of  interest,  the  Court 
would  extend  the  usual  time  given  by  the  decree  for 

redemption, 

(a)  16  Bean.  372.  (6)  22  L.  J.  (CA.)  1038. 
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redemption^  and  that  it  bad  even  been  extended  after  a 
foreclosure  absolute* 

The  Mastbr  of  the  Rolls. 

I  will  consider  the  point,  but  I  think  that  the 
PlaintifTs  proposal  to  allow  three  months  is  very 
reasonable;  the  sale  would  then  take  place  in  June. 
I  will  see  whether  a  mortgagor  is  entitled  to  insist, 
whatever  may  be  the  situation  of  the  property,  on 
delaying  a  sale  for  six  months. 


523 


1664. 


The  Mastbr  of  the  Rolls. 

The  question  is,  what  time  ought  the  Court  to  give 
for  the  sale  of  the  mortgaged  property,  and  whether, 
under  the  48th  clause  in  the  statute,  the  Court  has  the 
power,  notwithstanding  the  resistance  of  the  mortgagor, 
to  direct  a  sale  of  the  mortgaged  property,  or  whether 
it  is  obligatory  on  the  Court  to  give  him  six  months 
to  obtain  the  money. 

I  am  of  opinion,  that  it  is  not  obligatory  on  the 
Court,  either  to  require  the  consent  of  the  mortgagor, 
or  to  give  him  any  time  to  obtain  the  money.  It  is 
true  that  six  months  are  usually  given  for  that  purpose 
in  cases  of  foreclosure,  but  if  all  the  other  incumbrancers 
require  a  sale,  and  the  mortgage  has  been  in  arrear  for 
many  years,  and  the  interest  is  still  unpaid  on  some  of 
the  mortgages,  the  Court  has  pow*er  to  direct  a  sale  at 
once,  if  it  thinks  fit.  It  is  proposed  by  the  mortgagor, 
that  six  months  should  be  given ;  but  I  have  no  doubt 
that  September  would  be  the  least  favorable  month  in 
which  to  sell  this  property,  and  that  it  would  be  much 
better  to  sell  it  in  the  Summer  or  Spring,  and  it  being 
proposed  by  the  Plaintiff,  that  the  sale  should  take  place 

in 


MatxhS. 
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1864.       in  three  months,  I  think  that  this  will  be  the  proper 

^■'^'  ^^      period.     I  will  direct  the  sale  to  take  place  in  Jiew, 

with  liberty  in  the  mean  time  for  the  mortgagor  to 

apply,  and  if  he  will  pay  into  Court  a  reasonable  sum, 

I  shall  probably  extend  the  time. 


.    ,^^  LORD  PALMERSTON  v.  TURNER. 

Apnl  25. 

By  a  contract  "DY  an  agreement,  dated  the  19th  of  July^  1861,  the 

an'estote  it*'  "^     ^^^^  of  Malmesbury,  on  behalf  of  himself  and  the 

was  stipulated,  trustees  of  his  marriage  settlement,  agreed  to  sell  to  the 

any  cause  Defendant  Mr.  Turner  the  fee  simple  of  some  property 

whatsoever,  fo,.  14^200/.,  the  purchase-money  was  to  be  paid  and  the 

should  not  be  Conveyance  executed  on  the  29th  day  of  September  then 
a*day  named^'*  ^^^^»  ''P  ^^  which  time  the  vendors  were  to  clear  all 

the  purchaser  outgoings,  and  from  which  time  the  purchaser  was  to 

terest  on  his  ^^  entitled  to  possession ;  and  the  purchaser,  on  such 

purchase-  payment  of  the  remainder  of  the  purchase-money,  was 
money  from  ,  .  ,    ,  i    ,  , 

that  day  until  to  be  entitled  to  a  conveyance  of  the  property,  to  be 

the  completion,  prepared  at  his  expense  by  his  solicitor,  but  to  be  exe- 

necessary  to  cuted   by  all  necessary  parties  at  the  expense  of  the 

to'rectify^the*  vendors,  who,  being  trustees  only,  were  not  to  enter  into 

power  under  any  other  covenant  than  that  they  had  done  no  act  to 

which  the 

vendors  sold,  incumber  the  property  conveyed.    And  if,  from  any  cause 

in  order  to  whatsoever,  the  purchase  should  not  be  completed  and 

make  a  good  ^  ,        •   i    i. 

title,  and  a  the    purchase-money    paid    on   the   day  therembefore 

fn  l^/m^ple"^^  Stipulated,  the  purchaser  was  to  pay  interest  from  that 

There  being  day  until  the  completion  of  the  purchase  at  the  rate  of 

no  wilful  de-  ^ , 

fault  on  the  4/.  per  cent,  per  annum. 

part  of  the 

vendor,  Held 

that  the  pur-         On  the  8th  of  August,  1861,  the  vendors'  solicitors 

chaser  was  ••  • 

bound  to  pay  furnished  an  abstract  of  title  to  the  purchaser's  souci- 

interest,  and  ^j.g    ^Jjq   made    various    requisitions   and   objections 

was  entitled  to  ^  .  r 

the  corres-  thereto,  one  of  which  was  as  to  the  sufficiency  of  a 


ponding  rents. 


power 


Lord 
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power  of  sale  contained  in  the  settlement,  it  being 
doubtful  whether   this   power   of  sale,  given   to  the 
trustees,  at  the  request  of  the  person  '^  seUed  of  the    Palmbrston 
freehold  and  inheritance"  could  be  exercised  by  the      Xurmer. 
present  Earl,  who  was  only  tenant  for  life  in  posses- 
sion, and  not  seised  of  the  inheritance. 

This  question  was  argued  before  the  Master  of  the 
Rolls  in  a  suit  of  Phillipson  v.  Tumer(a\  who,  in 
March,  1862,  expressed  his  opinion  that  the  power 
could  not  then  be  exercised. 

A  suit  of  Malmesbury  v.  Malmesbury  was  instituted  in 
Maj/y  1862,  by  the  Earl  of  Malmesbury  to  rectify  the  set- 
tlement;  and  under  decree  made  in  that  suit  on  the  24th 
of  July f  1862(i),  the  power  was  rectified,  and  the  power 
of  sale  then  became  clearly  exercisable.  A  supplemental 
abstract  was  sent  on  the  12th  of  November,  1862,  and  the 
conveyance  was  subsequently  (in  April,  1863)  executed 
by  the  vendors  and  retained  by  them.  The  purchase- 
money  was  paid  over  in  August,  1863,  reserving  the 
question  of  the  liability  of  the  purchaser  to  pay  interest 
on  his  purchase-money  to  be  determined. 

This  suit  was  instituted  by  the  vendors,  nominally  for 
the  specific  performance  of  the  agreement,  but  sub- 
stantially to  have  it  determined  whether  the  purchaser 
was  liable  to  pay  interest  on  his  purchase-money  from 
the  29th  of  September,  1861,  to  the  18th  of  August, 
1863.  The  Plaintiffs  relied  on  the  terms  of  the  con- 
tract, and  also  on  acts  of  ownership  done  by  the 
purchaser  in  the  interval,  by  cutting  timber,  adding  to  a 
cottage,  digging  a  pond,  and  altering  fences. 

Mr.  Selwyn  and  Mr.  C  Hall,  for  the  Plaintiffs,  re- 
lied 

(a)  Su  31  Beav.  407.  (6)  31  Bcav.  416. 
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lied  on  the  express  words    of  the  contract  to  pay 
interest,  and  argued,  that  the  delay  in  completion  bad 
Palmbrstom    ^i^sen  from   unforeseen  difficulties,  and  not  from  any 
^  V-  wilful  neglect  or  default  of  the  vendors ;   Skerujin  ?. 

TuRNEE 

Skakspeare(a);  Esdaile  v.  Stephenson  (b);  Monck^, 
Hu8kis8on{c)]  De  Vhme  ▼.  De  Visme{d);  Vickenj. 
Handle) ;  SugderCs  Vendors  (/). 

Mr.  Baggallay  and  Mr.  F.  O.  Haynes^  for  the  De- 
fendant Mr.  IkimeTf  argued,  that  the  vendors,  who  had 
taken  on  themselves  to  sell  without  any  power  to  do  so, 
were  not  entitled  to  take  advantage  of  the  stipulation  as  to 
interest.  That  the  delay  had  arisen  from  the  necessity 
of  instituting  a  suit,  by  means  of  which  they  bad  ac- 
quired the  right  of  selling  the  property. 

Mr.  Hardy  for  the  trustees. 

The  Master  of  the  Roli^. 

I  am  satisfied  that  there  is  a  contract  here  which  the 
Court  will  specifically  enforce,  and  that,  according  to 
the  true  construction  of  that  contract,  the  Defendant  is 
bound  to  pay  interest  on  the  purchase-money  from  the 
day  on  which  the  purchase  was  to  have  been  completed. 

I  cannot  assent  to  the  view  that  there  is  no  con- 
tract Here  is  an  express  contract  entered  into  be- 
tween Lord  Malmesbury  on  behalf  of  himself  and  the 
trustees  of  his  marriage  settlement  on  one  side,  and  Mr. 
Turner^  the  Defendant,  on  behalf  of  himself  and  his 
trustees  on  the  other  side.  It  required  this  sanc- 
tion on  behalf  of  the  Defendant,  namely,  that  the 
Court  should  approve  of  it ;  but  as  soon  as  the  Court 

had 

(a)  17  Beav,  267,  and  5  De  (d)  I  Eallif  TweiiSy  4QS,  and 

G.,  M,  if  G.  517.  1  Mae.  Sf  Gor.  336. 

(6)  1  Sim.  if  St.  122.  (t)  26  fieav.  630. 

(c)  1  Sim.  260.  (/)  Pagt  637  (14|A  M.) 
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bad  done  so,  the  contract^  so  far  as  the  Defendant  ia       1864* 
concernedi  was  complete.     Therefore  the  question  of      ^^"v*^/ 
interest,  which  is  a  matter  solely  between  Lord  Maimer-   {>4^MERSTQif 
bury  on  the  one  hand,  and  Mr.  Turner  on  the  other,  is,  ^t 

whether  the  latter  is  bound  to  pay  interest  from  the 
29  th  of  SepUmber,  1861,  the  day  specified  in  the 
contract. 

I  assent,  as  I  did  in  the  case  of  Tickers  v.  Hand  (a), 
to  the  decision  of  the  Lords  Justices  in  the  case  of 
Sherwin  v.  Shakspeare^  in  which  this  passage  occurs : 
Lord  Justice  Knight  Bruce  says  (J),  "My  conception 
of  the  rule  applicable  to  a  case  of  that  description  I  find 
expressed  by  Lord  St.  Leonards  in  his  smaller  publica- 
tion upon  the  Law  of  Vendors  and  Purchasers^  where 
he  says,  '  but  where  the  delay  is  occasioned  by  the  state 
of  the  title,  and  is  not  wilful,  that  seems  to  fall  within 
the  provision  of  any  cause  whatever  J  ^^  Then  Lord 
Justice  Knight  Bruce  says,  that  he  agrees  in  that  pro- 
position without  any  qualification. 

Then  I  refer  to  the  passage  in  this  contract,  which  was 
thus : — "  If,  ffom  any  cause  whatsoever,  the  purchase 
should  not  be  completed,  and  the  purchascTmoney 
paid  on  the  day  hereinbefore  stipulated  [that  is  the 
29th  September^  1861],  the  purchaser  shall  pay  interest, 
from  that  day  until  the  completion  of  the  purchase,  at 
the  rate  of  4Z.  per  cent,  per  annum,**  Lord  St.  Leonards 
has  laid  down,  and  the  cases  have  all  settled,  that  the 
words,  "  if  from  any  cause  whatsoever,"  are  to  be  read, 
''  if  from  any  cause  whatsoever  other  than  the  wilful 
default  of  the  vendor,"  and  that  is  the  meaning  of  this 
passage.  Of  course  the  vendor  cannot  get  an  increase 
of  interest  by  wilfully  keeping  back  the  abstract;  but, 
if  he  is  guilty  of  no  wilful  default,  tlie  contract  is,  that 
the  purchaser  shall  pay  interest  from  the  day  stipulated 

in 

(a)  26  Beav.  630.  (6)  5  De  G.,  M.  4-  G.  527. 
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1864.  1°  ^^-  '^  ^^  ^  <^^^^  ^'^  ^^^  description  ?  Tbere  k  oo 
qaestion  that  there  was  no  wilful  defealt  on  the  part  of 
Lord  MaJmaiburyj  or  the  trustees.  They  deliTered  the 
abstract  of  title,  which  pointed  out  the  defect  and  the 
question  whether  they  had  full  power  to  sell  the  inheri- 
tance. The  point  was  referred  to  me  in  Chambers,  and 
I  was  of  opinion  that,  by  a  defect  in  preparing  the 
settlement,  the  power,  as  it  stood,  did  not  contain  an 
authority  to  sell.  Whereupon  they  filed  a  bill  to  cor- 
rect the  settlement,  and  on  tliat  bill  I  directed  the 
settlement  to  be  reformed.  How  can  it  be  said  that 
this  is  not  a  fair  question,  where  the  title  is  imper- 
fect and  was  rendered  perfect  at  a  subsequent  period. 
It  is  said  that  the  vendors  were  not  able  to  sell  at  the 
time  from  which  the  interest  is  to  be  paid,  but  is  not 
that  the  case  in  every  instance  of  a  defective  title  ?  It 
is  the  meaning  of  the  words,  'defective  title;**  they 
do  not  mean  that  Lord  Mabnesbury  had  no  interest 
whatever  in  the  property,  for  he  had  a  life  estate,  which 
he  could  have  sold  and  conveyed  at  any  time ;  but  the 
expression  means,  that  he  was  not  able,  at  that  time,  to 
convey  the  whole,  entire  and  absolute  interest  in  fee 
simple  in  the  property ;  and,  according  to  the  authorities, 
the  contract  says,  that  if  there  be  no  wilful  default  on 
the  part  of  the  vendors,  the  purchaser  shall  pay  interest 
from  the  time  specified  in  the  contract. 

I  am  of  opinion,  therefore,  that  Mr.  Turner  must  pay 
interest  at  4/.  per  cent,  from  the  29th  September ^  and 
that,  on  the  other  hand.  Lord  Mabnesbury  and  his 
trustees  must  account  to  Mr.  Turner  for  the  rents  of 
the  property  received  by  tl||in  during  that  period. 

As  I  proceed  entirely  on  the  construction  of  the  con- 
tract, it  is  not  necessary  for  me  to  go  into  the  effect  of 
the  exercise  of  acts  of  ownership  by  the  purchaser. 
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THE  NEW  THEATRE  COMPANY  (LIMITED). 
BLOXAM'S  CASE. 

Apr.  18. 

nnmS  company,  established  under  the  25  &  26  Vict.  B.  applied  ver- 

^      c.  89,  had  beeA  ordered  to  be  wound  up.     This  \fllVJ^ZT 
^  r  m  a  company, 

was  an  application,  on  behalf  of  the  Official  Liquidator,  and  he  paid  the 
to  settle  Mr.  Bloxam  on  the  list  of  contributories  in  secretary  on 

respect  of  100  shares.  his  under- 

'  taking  to  re- 

turn it  if  he 

It  appeared  that  Mr.  Bloxam  had  verbally  applied  for  J^lrefin^a  few 
100  shares,  and  he  was  told  by  the  secretary  that  he  days.    The 

could  have  them  on  payment  of  the  deposit.  allotted  to  B. 

two  days  afler, 

He  called  at  the  office  of  the  company  in  Comhill  on  that  effect  was 

the  25th  of  April,  1863,  and  handed  to  the  secretary  made  in  one  of 

,  the  company  s 

his  cheque  for  100/.  for  the  deposit  upon  the  shares ;  books,  but  no 

but  before  handing  it  over  he  asked  the  secretary  when  ofa^lj^enfor 

he  could  have  the  shares,  and  was  told  by  him  that  he  scrip  certifi- 

could  have  them  in  a  few  days,  as  the  company  were  y^^^^  ^^^^  ^^ 

about  to  allot  them.    He  then  stipulated  with  the  secre-  fi> »"^  ^l^^^e 

,.-,,.,  ,        ,  '         f        -i  1      was  no  accept- 

tary,  that  if  he  did  not  get  the  shares  m  a  few  days,  the  ance  or  further 

secretary  would  return  him  the  cheque.    The  cheque  uST  u^^^u"* 

was  duly  paid  into  the  bankers  of  the  company.  was  a  contri- 


butory. 


The  shares  were  actually  allotted  to  Mr.  Bloxam  on 
the  27th  of  April  at  a  meeting  of  the  directors,  and  his 
name  was  entered  as  the  allottee  for  100  shares  in  ''  the 
register  of  allotment  of  shares."  It  was  not  shewn  that 
JAr.Bloxam's  name  had  been  entered  in  the  share  registry 
book  (25  &  26  Vict.  c.  89,  s.  25). 

Mr.  Bloxam  did  not  sign  any  written  application  for 

VOL.  XXXIII— IV.  M  M  the 
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the  shares^  and  no  letter  of  allotmenty  no  scrip  certificate 
of  the  shares,  and  no  return  of  the  allotment,  had  ever 
been  sent  to  him. 

It  did  not  appear  that  Mr.  Bloxam  had  ever  applied 
for  the  scrip  certificates,  but  he  had  called  at  the  office 
in  Cornhill  and  found  it  closed,  and  he  was  told  that 
the  company  had  gone  to  pieces,  but  the  office  had,  in 
fact,  been  removed  to  Westminster.  He  appeared  to 
have  done  nothing  further,  when,  on  the  27th  of  «/«fy» 
1863,  the  company  was  ordered  to  be  wound  up. 

Mr.  Selwyn  and  Mr.  JBeavan  for  the  Official  Liqui- 
dator, argued,  that  Mr.  Bloxam  ought  to  be  placed  on 
the  list  of  contributories,  for  the  contract  for  the  shares 
by  application  and  payment  of  the  deposit  was  com- 
plete when  the  shares  had  been  allotted  to  the  applicant 
by  the  company,  and  that  nothing  further  was  wanted 
to  make  the  allotment  effective.  They  cited  Ex  parte 
Yelland  (a) ;  Ex  parte  Cookney  (i). 

Mr.  Roxburgh^  contrite  argued,  that  no  perfected  and 
complete  contract,  fixing  Mr.  Bloxam  with  the  owner- 
ship of  any  particular  shares,  existed.  That  an  allot- 
ment alone,  without  notice  to  the  allottee,  was  insuffi- 
cient, for  it  was  not  possible  to  know  what  number  of 
shares  had  been  allotted,  or  which  they  were.  That 
here  there  had  been  no  notice,  no  acceptance  of  the 
shares,  and  that  no  entry  on  the  share  registry,  as  re- 
quired by  the  act,  had  been  proved. 


ITie  Master  of  the  Rolls. 

I  must  hold  Mr.  Bloxam  to  be  a  shareholder.     Cook- 
ney^s  Case  and  Yelland's  Case  determine  this: — that  if 

a  person 

{a)  5  DeG.^  Sm.  395.        (6)  26  Beav.  6,ondZ  DeG.i  J.  170. 
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a  person  applies  for  shares  and  pays  what  is  necessary, 
and  has  the  shares  allotted  to  him,  he  becomes  a  share- 
bolder,  and  that  the  application  need  not  be  in  writing. 

Here  Mr.  Bloxam  applies  for  100  shares,  and  he  is 
told  he  can  have  them,  he  then  pays  a  deposit  of  100/., 
the  secretary  promising  him,  that,  if  they  are  not 
allotted,  the  cheque  shall  be  returned.  There  is  a 
book  called  the  register  of  allotment  of  shares,  which 
answers  all  the  requirements  of  a  register,  and  in  this 
the  allotment  to  Mr.  Bloxam  appears.  It  is  true  that 
no  further  deposit  is  made,  and  that  no  notice  of  the 
fact  of  allotment  was  given  to  him.  But  if  the  company 
had  been  extremely  prosperous,  how  could  the  company 
deny  that  Mr.  Bloxam  was  a  shareholder,  how  could 
they  dispute  the  fact  after  this  entry  in  their  book  ? 
After  accepting  his  money  they  allot  him  these  shares. 
The  rights  and  obligations  are  co-extensive,  and  I  must 
hold  him  to  be  a  contributory. 
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'S or  B.-^  Affirmed  by  the  Lards  Justicea,  1st  Jufy,  1864;  and  see 
Best's  Case,  Lords  Justices^  26M  A^ajf,  1865 ;  Redmond's  Case,  M.  A., 
22ud  June,  1865 ;  Thompsm's  Case,  M,  A.,  13M  June,  1865. 
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Apr.  16,  20. 

Covenant  in  a 
marriage  set- 
tlement to 
■ettle  the  wife's 
after-acquired 
property  (save 
and  except 
"  any  estate  or 
effects  already 
settled  to  her 
separate  use):" 
Held,  that  a 
legacy  after- 
wards be- 
queathed to 
her  for  her 
separate  use 
was  not  in- 
cluded in  the 
covenant 


WHITGREAVE  r.  WHITGREAVE. 

"DY  the  settlement  made,  in  1851,  on  the  marriage  of 
-^^  Miss  Maria  T.  Whitgreave  with  Mr.  Eyston^homt 
property  was  settled  on  the  ordinary  trusts  for  the  parents 
and  their  children.  And  it  was  "  thereby  further  agreed 
and  declared  "  and  the  husband  covenanted  with  the 
trustees  in  the  following  terras : — 

"  That  all  and  every  the  real  and  personal  estate  and 
effects,  whatsoever  and  wheresoever,  of,  to  or  over  which 
Maria  T.  Whitgreave^  or  any  person  or  persons  in  her 
right  or  for  her  benefit,  shall  or  may,  at  any  time  after 
solemnization  of  the  said  intended  marriage  during  her 
said  intended  coverture,  be  seised,  possessed  or  entitled, 
or  have  any  beneficial  power  of  disposition,  at  law  or  in 
equity,  either  under  or  by  virtue  of  her  parents'  marriage 
settlement,  or  any  appointment  or  appointments  made 
or  to  be  made  in  pursuance  thereof,  or  the  will  or  any 
codicil  or  codicils  thereto  of  either  of  her  parents,  or  as 
their  or  either  of  their  next-of-kin  or  otherwise  bow- 
soever  (save  and  except  the  aforesaid  several  properties 
so  settled  by  Maria  T,  Whitgreave  as  aforesaid,  and  her 
personal  apparel  and  ornaments,  and  savings  of  ber 
separate  income,  and  any  estate  or  effects  already  settled 
to  her  separate  use,  and  any  real  or  personal  estate  to  be 
acquired  after  the  solemnization  of  the  said  intended 
marriage,  and  not  being,  in  each  instance,  an  accession 
of  the  clear  value  of  1,000/.  at  the  least,  and  also  except 
all  and  every  estates  or  interests,  estate  or  interest  re- 
stricted to  the  life  of  the  said  Maria  T,  Whitgreave,  to 
all  which  last-mentioned  estates  or  interests  it  is  hereby 
agreed  and  declared  she  shall  be  entitled  for  her  separate 

use) 
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use)  shall  be  forthwith*'  settled  on  the  same  trusts  as 

those  before  expressed. 

Whitgreavb 
ty. 
Mr.  Whitgreave^  the  father  of  Mrs.  Eyston,  died  in  Whitorkavb. 

1863,  having  bequeathed  to  her  a  legacy  of  3,000/.  and 

a  share  in  his  residuary  personal  estate  for  her  separate 

use,  independent' of  her  husband. 

The  question  was,  whether,  under  the  terms  of  the 
settlement,  this  bequest  ought  to  be  settled. 

Mr.  Selwt/n,   Mr.  Dickinson,   Mr.  Young   and    Mr. 
JBovill  for  different  parties. 


The  Mastbr  of  the  Rolls. 

The  question  is,  whether  a  clause  in  a   marriage      Jpr,  20. 
settlement  included  a  legacy  which  was  bequeathed  to 
the  wife  for  her  separate  use,  and  I  am  opinion  that  it 
does  not. 

The  covenant  is  to  settle  the  after-acquired  property, 
save  and  except  ''any  estate  or  effects  already  settled  to 
her  separate  use."  The  words  "  already  settled  to  her 
separate  use"  cannot  mean  that  which  was  settled  at  the 
date  of  the  settlement,  but  future-acquired  property  not 
80  settled  when  she  acquired  it.  I  am  of  opinion  that 
the  legacy  is  not  included. 
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TEASDALE  v.  SANDERSON. 

Apr,  14« 

A.  B.,  one  of    rpHIS  suit  was  instituted  by  one  of  several  tenants  in 

in  common  common,  against  the  others,  for  a  partition  of  the 

had  been  in  the  estate   and  for  an   account  of  the   rents  and  profits 
personal  occu-  ,  ,  . 

pation  of  part   received  by  the  Defendants,  who  hud  been  in  exclasive 

In^iXt  b^'*^'  possession  for  about  fourteen  years. 

another  tenant 

imr^tttkm  and'^      One  of  the  Defendants  was  in  personal  occupation  of 

an  account  of  part  of  the  premises,  and  had,  as  he  alleged,  expended 

rents:    Held,  ^  c  ^n^i   -  •  j   •  *     f 

that  unless  ^  ^^^  ^t  oOL  m  necessary  repairs  and  improvements  of 

A.  B.  were       (j^q  property, 
charged  with  r     r      j 

an  occupation 

IToW  allowed       ^^'  Baggallay  and  Mr.  Rowcliffe  for  the  Plaintiff, 
for  substantial 

lasting  ?m-  ^^'  Speedy  for  the  Defendant,  resisted  being  charged 

provemeuts       ^Jth  an  occupation  rent  for  the  part  occupied  by  him, 
on  any  part  of  ^^r  in  Griffies  v.  Griffies  (a)  it  was  held,  that  where  one 
the  property,     ^f  jjjg  tenants  in  common  is  in  occupation  of  the  estate, 
he  cannot  be  made  liable  for  rent  or  waste. 


He  asked,  at  all  events,  to  be  allowed  for  the  repairs 
and  lasting  improvements  on  the  part  of  the  property 
not  occupied  by  him. 

The  Master  of  the  Rolls. 

I  think  that  these  accounts  must  be  reciprocal,  and, 
unless  the  Defendant  is  charged  with  an  occupation 
rent,  he  is  not  entitled  to  any  account  of  substantial 
repairs  and  lasting  improvements  on  any  part  of  the 
property. 

(a)  8  Lam  Tima,  758. 
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PARKER  V.  RINGHAM. 

Jfan  15. 
A    JUDGMENT  at  law  was  obtained  by  a  creditor  A  creditor  ob- 
"^^     against  the  legal  personal  representative,  and  on  ^"JIJ  s^ahi^' 

the  same  day,  a  decree  was  made  for  the  administration  the  executor, 
-    ,  ,  _-  ,     _         and,  on  tbe 

of  the  testators  estate,  ihe  question  was,  whether,  saineday,  a  do- 
under  these  circumstances,  the  judgment  creditor  had  V^\^^r^^^ 
obtained  priority  over  the  simple  contract  creditors  of  nistrattoDofthoK 

the  testator.  Cth.  j?dj^ 

ment  creditor 
had  obtained 
Mr.  Tennison  Edwards  and  Mr.  Bagshawe  for  the  ao  priority. 


different  parties. 


The  Master  of  the  Rolls. 

The  decree  was  a  judgment  in  favor  of  all  the  cre^ 
ditors,  and  I  consider  that  the  judgment  and  decree 
were  obtained  at  the  same  moment.  The  judgment 
creditor  must  come  in  pari  passu  with  the  other  cre- 
ditors. 


CASES  IN  CHANCERY, 


WILSOiN  V.  ATKINSON. 

Apr.  25. 

A  settlement,    TN  1863,  Mrs.  Wilson,  then  a  widow,  who  had  an 

marriage Va  illegitimate  daughter  named  Jane  E,  H.  Atkimon, 

widow,  con-      married  a  Mr.  Simpson. 
tained  no  gift 
to  her  issue, 

but  it  provided,  By  the  settlement  made  on  their  marriage,  dated  the 
that  in  default  "^  ,     ^^. 

of  appoint-       26th  of  August,  1863,  two  sums  of  4,500/.  and  300Z. 

Sould^beheld  ^^^^  vested  in  trustees,  upon  trust  for  Mrs.  Wilson  for 
in  trust  for  the  her  separate  use  for  life,  without  power  of  anticipation, 
would  brenti-  ^^^  subject  thereto  as  she  should  by  deed  or  will 
tied,  under  the  appoint,  and,  in  default  of  appointment,  in  trust  for 
had  died  inte»-  Mrs.  Wilson  absolutely,  in  case  she  should  survive  Mr. 

tate  "and        Simpson,  her  said  intended  husband  ;  but  in  case  Mrs. 

without  havmg  '^       '  ' 

been  married.^'  Wilson  should  die  in  the  lifetime  of  the  said  Mr.  Simpson, 

ciared  That      ^^^  ^^*^  intended  husband,  then  in  trust  for  such  person 

-4.  B.,  her  ille-  or  persons  as,  under  the  statutes  for  the  distribution 

daughter,         ^^  ^^^  effects  of  intestates,  would  have  become  entitled 

should,  for  the  thereto  at  the  decease  of  Mrs.  Wilson,  if  she  had  died 

purposes  of 

that  trust,  be     possessed  thereof  intestate  and  without  having  been  mar- 

herTa^wful  ^*  ri>d,  such  persons,  if  more  than  one,  to  take  as  tenants 
child.  Held,  in  common  and  in  the  shares  in  which  they  would  have 
of  the^RolU,^*^  taken  under  the  same  statutes.  And  it  was  thereby 
that  as  lawful  declared,  that  Jane  Elizabeth  Hogarth  Atkinson,  the 
children  could    ,        .  .    ,  .  *    ,         ttt-.  i  ,       1 1    i.        t 

not  take  under  daughter  of  the  said  Jane  Wilson,  should,  for  the  pur- 

nd*ther  could    P^®^®  ^^  '^^^  ^*'"®''  ^^  deemed  to  be  the  lawful  child  of 
A.  B.,  the  ille-  Mrs.  Wilson. 
gitimate  child. 
The  Lords  Jus- 
tices were,  The  settlement  contained  no  limitation  to  the  issue  of 
however,  of  a     , , 
different           the  marriage, 
opinion. 

Mrs.  Wilson  died  in  September,  1863,  without  having 

executed 
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executed   her   power,  leaving  her  husband   surviving.        1864. 
Her  mother  and  sister  were  her  next  of  kin.  v^*y^^ 

WlLlOH 
V. 

Jane  E.  H.  Atkinson  claimed  the  fund  absolutely.         Atkimioh. 

Mr.  Shebbeare,  for  the  Plaintiffs,  the  trustees. 

Mr.  Selwyn  and  Mr.  Blackmare  for  Jane  E.  H.  At^ 
kinson.  The  object  of  the  words  '^  without  having  been 
married"  was  merely  to  exclude  the  husband  (a). 

Mr.  Speed  for  the  next  of  kin.  This  is  a  deed  and 
not  a  will,  and  it  must  therefore  be  construed  strictly. 
The  persons  to  take  are  those  who  would  be  next  of 
kin  of  Mrs.  Wilson  had  she  died  ^*  without  having  been 
married."  Her  legitimate  children  could  not  have  taken 
under  this  trust,  and  i  fortiori  her  illegitimate  daughter 
must  be  excluded. 


Mr.  Selwyn  in  reply. 

2'he  Master  of  the  Rolls. 

I  cannot  but  suspect  that  this  deed  does  not  carry 
into  effect  the  intention  of  the  parties,  and  that,  if  the 
original  instructions  had  been  preserved,  the  settlement 
might  have  been  rectified. 


Nothing  can  be  more  absurd  than  this  trust,  but 
1  must  take  it  as  I  find  it.  The  words  are  perfectly 
distinct  and  clear;  they  exclude  the  husband,  the  chil- 
dren, the  grandchildren  and  all  the  descendants  of  Mrs. 

Wilson^ 


(a)  See  In  re  Norman  t  Trutt, 
3  De  G.,  M.  4-  G.  965;  MitcheU 
y.  CollSf  John,  674,  and  9  House 
of  Lords  Casei,  601 ;  Pratt  v. 


Mathew,  22  Reap.  328  ;  Laird  v. 
Tobin,  1  Molt.  543,  which  were 
cited  before  the  Lords  Justices, 
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Wilson.  She  might  have  had  a  number  of  children 
who  would  all  be  excluded,  and  having  excluded  all  her 
children,  the  deed  says,  that,  "  for  the  purposes  of  that 
trust,"  Jane  Atkinson  ''should  be  deemed  to  be  the 
lawful  child  of  the  said  Jane  Wilson.*'  This  induces 
me  to  believe  that  she  did  not  intend  to  exclude  any 
child,  but  only  her  husband.  If  the  words  had  been 
**  without  having  been  married  to  Simpson"  it  would 
very  plainly  exclude  the  children  of  that  marriage. 

I  must  construe  the  words  as  I  find  them,  and  I  am 
of  opinion  Miss  Atkinson  is  excluded,  first,  because  all 
the  children  are  excluded ;  and,  secondly,  because  she  is 
merely  placed  in  the  excluded  class. 

Note. — Revened  by  the  Lards  Jusiica, 


Apr.  12,  13. 

Id  a  suit 
against  a  com- 
pany to  re- 
•train  trespass, 
liberty  was 
given,  under 
the  25  &  26 
Vict.  c.  89, 
s.  87,  to  the 
Plaintiffs,  after 
a  winding-up 
order,  to  pro« 
ceed  with  the 
suit. 


WYLEY  V.  THE  EXHALL  COAL  MINING 
COMPANY  (LIMITED). 

rpHIS  suit  was  instituted  by  the  owners  of  the  manor 
of  Newland  against  this  company  and  its  secretary 
and  manager  and  the  mortgagees  of  the  manor,  praying 
an  injunction  to  restrain  the  company  and  its  serraots 
fi-om  digging  and  carrying  away  the  minerals  under  cer- 
tain turnpike  roads  within  the  manor.  It  also  prayed 
damages. 

An  injunction  had  been  granted  on  the  several  under- 
takings of  the  Plaintiffs,  since  which  an  order  had  been 
made  to  wind  up  the  company.  By  the  25  &  26  Vict. 
c.  89,  s.  87,  the  suit  could  not  proceed  except  with  the 
leave  of  the  Court. 

Mr. 


WYI.EY 

V. 
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Mr,  Jessel,  for  the  Plaintiffs,  now  moved  for  leave  to 

proceed,  stating   that  the  Plaintiffs   were  desirous  of 

striking  out  the  prayer  for  damages  in  order  to  enable 

them  to  proceed  against  the  directors  for  the  tort  per-  J^^  Exhall 
1,  ,,  1        ,      ■    .  .  ,     Coal  Minikq 

sonally ;  secondly,  to  make  the  mjunction  perpetual ;      Company 

and,  thirdly,  to  provide  for  the  payment  of  the  costs  of    (^*>*"*'*)* 

the  secretary  and  manager. 

Mr.  Southgate,  for  the  Official  Liquidator,  resisted  the 
application,  and  insisted  that  the  Plaintiffs  ought  to  go 
in  under  the  winding  up. 

Mr.  Jessel  in  reply.  The  Plaintiffs  cannot  prove 
under  the  winding  up  unless  their  right  is  admitted  or 
established,  and  if  the  Plaintiffs  be  not  allowed  to 
proceed,  the  other  Defendants  will  move  to  dismiss  the 
bill  for  want  of  prosecution. 


The  Master  of  the  Rolls. 

I  must  give  the  Plaintiffs  general  leave  to  carry  on 
the  suit  as  they  think  fit.  There  may  be  funds  belong- 
ing to  the  company  sufficient  to  answer  the  damages^ 
which  I  cannot  determine  on  this  application.  I  will 
also  give  the  Plaintiffs  leave  to  amend,  but  not  by 
adding  any  new  parties. 
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DAVIES  r.  OTTY. 

Apr.  12. 
A  bill,  which     ^T'HIS  case  came  on  upon  demurrer  to  the  whole  bill. 
forcfl^ruTof  The  bill,  in  substance,  stated  as  follows  re- 

allege that  such       That  by  a  deed,  dated  the  17th  of  January^  1860,  in 

trust  was  m       consideration  of  200/.  therein  stated  to  have  been  paid 

writing.   Heldt  -r*     .     . 

on  demurrer,     to  the  Plaintiff  by  the  Defendant,  the  Plaintiff  conveyed 

luffident'^for  *°  ^^^  Defendant  and  his  heirs,  absolutely,  a  piece  of 
the  Statute  of  land  and  two  houses  at  Tranmere.  The  bill  alleged  that 
refers  to^the  ^^^  object  of  SO  doing  was,  that  the  Defendant  might 
proof  of  atruit  manage  the  property  and  affairs  of  the  Plaintiff  during 
writing.  his  intended  absence  from  Tranmerey  where  he  was  then 

living.  The  bill  alleged,  that  no  money  was  paid  and 
no  consideration  passed,  and  that  it  was  not  intended  to 
vest  any  beneficial  property  or  interest  in  the  Defendant 
That  shortly  afterwards,  the  Plaintiff  abandoned  his  in- 
tention to  remove  from  Tranmere^  and  applied  to  the 
Defendant  to  reconvey  the  property,  which  he  refused 
to  do,  alleging  that  the  deed  was  in  fact,  as  well  as  form, 
a  conveyance  by  way  of  sale.  The  bill  stated  that  such 
allegation  was  entirely  unfounded.  The  bill  alleged  that 
the  Defendant  had  in  his  possession  deeds  from  which 
the  matters  aforesaid  would  appear. 

The  bill  prayed  that  the  Defendant  might  reconvey 
the  property  to  the  Plaintiff.  It,  however,  in  no  way 
stated,  that  the  alleged  trust  was  in,  or  was  evidenced  by, 
any  writing. 

To  this  bill  the  Defendant  demurred  for  want  of 
equity. 

Mr. 


Datibs 
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Mr.  W.  W.  Cooper  iu  support  of  the  demurrer.  By  1864. 
the  7th  section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3, 
8.  7)y  it  is  enacted,  '^  That  all  declarations  or  creations 
of  trusts  or  confidences  of  any  land,  tenements  or  here-  ^"^' 
ditaments,  shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is,  by  law,  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  else 
they  shall  be  utterly  void  and  of  none  effect.'*  When, 
therefore, ''  the  Court  is  called  upon  to  establish  or  act 
upon  a  trust  of  lands,  it  must  not  only  be  manifested 
and  proved,  by  writing  signed  by  the  person  by  law 
enabled  to  declare  the  trust,  that  there  is  a  trust,  but  it 
must  also  be  manifested  and  proved  by  writing,  signed 
as  above,  what  the  trust  is;"  Smith  v.  Matthews  (a);  and 
a  defence,  founded  on  the  Statute  of  Frauds,  may  be 
taken  by  demurrer ;  Wood  v.  Midgley  (&).  Here  the  case 
stated  is  a  mere  parol  trust,  the  ''  declaration  or  cre- 
ation" oF  which  is  therefore,  by  statutory  enactment, 
"  utterly  void  and  of  none  effect." 

Mr.  Baggallay  and  Mr.  H.  M.  Jackson   were  not 
called  on. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  demurrer  must  be  overruled. 
I  do  not  express  any  opinion  whether  the  Statute  of 
Frauds  applies  to  this  case  or  not,  because  I  am  clearly 
of  opinion,  that  where  the  Plaintiff  says,  by  his  bill, 
I  purchased  an  estate  in  the  name  of  A.  B.,  and  he  is 
a  trustee  for  me,  and  I  can  prove  that  he  is  a  trustee, 
the  Defendant  cannot  demur  to  the  bill,  on  the  ground, 
that  the  Plaintiff  does  not  state,  that  when  he  comes  to 
prove  his  case  at  the  hearing,  he  has  some  writing  to 

establish 

(a)  3  De  G.,  F.  ^  /.  139.  (6)  5  De  G.,  M.  *  G.  41. 
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establish  it.  The  Plaintiff,  no  doubt,  must  prove  bis 
case  at  the  hearing,  and  he  may  then  produce  a  letter  or 
something  else  in  writing  to  establish  the  facts  wliicb 
be  alleges  by  his  bill.  The  Defendant  wants  me  to 
introduce  something  into  the  bill  and  to  assume  that  the 
Plaintiff  cannot  prove  his  case  by  some  writing,  although 
he  admits  the  truth  of  that  case  by  his  demurrer.  When 
a  Defendant  demurs,  it  is  the  same  as  if  he  put  in  aa 
answer  admitting  every  statement  in  the  bill.  If  that 
were  done,  it  would  dispense  with  the  necessity  of 
proving  the  facts  alleged  by  the  bill,  which  would,  as  it 
were,  be  taken  pro  confesso.  When  the  cause  is  heard, 
the  trust  must  be  proved  by  legal  evidence,  that  is,  by 
some  statement  in  writing.  The  demurrer  must  be 
overruled. 

Note.— This  decision  was  affirmed  by  the  Lords  Justices  on  the 
3rd  of  June^  1 864 ;  and  at  the  hearing  of  the  cause  on  the  15th  of 
February,  1865,  a  decree  was  made  for  the  Plaintiff  by  the  Master  of 
the  Rolls. 


Re  THE  WATERLOO  LIFE,  &c.  ASSURANCE 
COMPANY. 


,     „,  CARR'S  CASE. 

Apr,  23, 
The  deed  of 
association  of 
the  Waterloo 
Assurance 
Company^ 
which  bound 
the  policy 
holders,  con- 
tained a  power 
to  dissolve,  and 
thereupon  the 
directors  were 
to  get  from 

another  company  an  undertaking  to  pay  all  future  liabilities,  and  to  transfer  to  lach 
company  so  much  of  the  funds  as  should  be  agreed  on  between  the  contracting  parties 
as  would  be  sufficient  to  enable  the  latter  company  to  comply  with  their  undertaking. 
Held,  that  the  amount  to  be  paid  over  was  a  matter  of  agreement  between  the  two 
companies,  with  which  the  policy  holders  had  no  concern,  and  that  a  policy  bolder,  who 
refused  to  be  transferred,  bad  no  claim  upon  the  Waterloo  Company. 


rpmS  corapauy  was  registered  under  the  7  t  8  Vict. 
c.  110,  and  carried  on  business  as  a  life  assurance 
company  under  a  deed  of  settlement  dated  the  lOtb  of 
November,  1861. 

The  43rd  clause  authorized  the  dissolution  of  the  com- 
pany by  an  extraordinary  general  meeting. 

The 
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The  183rd  clause  was  as  follows : — 

"  That  immediately  upon  the  dissolution  of  the  com- 
pany, the  board  of  directors  shall,  out  of  the  funds  or 
property  of  the  company,  pay  and  satisfy  all  claims  and 
demands  on  the  company  arising  from  assurances  or 
other  contracts  or  engagements,  and  shall  obtain  from 
some  other  assurance  company,  or  from  the  directors  or 
managers  of  some  other  assurance  society  or  company, 
an  undertaking  to  pay  and  satisfy  the  remainder  of  the 
claims  and  demands  on  the  company  arising  from 
assurances,  annuities  or  other  contracts  or  engagements, 
when  and  as  the  times  for  the  payments  and  satisfaction 
of  the  same  shall  respectively  arrive,  and  shall  cause  to 
be  transferred  to  some  other  assurance  company,  or  to 
some  of  the  trustees  or  directors  of  such  other  assurance 
society  or  company  so  much  of  the  funds  or  property  of 
the  company  as  shall  be  agreed  upon  between  the  con- 
tracting parties  as  will  be  sufficient,  with  the  premiums 
that  may  become  payable  in  respect  of  all  their  existing 
policies,  to  enable  the  society  or  company,  from  whom 
or  from  whose  directors  or  managers  the  undertaking 
shall  have  been  obtained,  to  comply  therewith,  and  shall 
make  such  arrangements  with  the  said  assurance  com- 
pany, or  the  said  directors  or  managers,  in  regard  to  their 
said  undertakings,  as  the  board  of  directors  shall,  in  their 
discretion,  think  fit,  and  shall  cause  to  be  done  and  exe- 
cuted all  such  acts,  deeds  and  things  as,  in  the  opinion 
of  the  board  of  directors,  shall  be  necessary  or  advisable 
for  carrying  the  same  arrangements  into  effect.  And  if 
any  funds  or  property  of  the  company  shall  remain, 
after  answering  the  purposes  aforesaid,  shall  cause  the 
same"  to  be  realized  and  divided  amongst  the  pro- 
prietors, shareholders  and  members  of  the  company. 

At  an  extraordinary  general  meeting  of  the  share- 
holders held  on  the  8th  of  August,  1862,  an  agreement 

to 


1864. 

Re 
The 

Waterloo 

LiPE,  &c. 

ASSDBAMCB 

Company. 


544 


CASES  IN  CHANCERY. 


1864. 

Re 

The 

Waterloo 

Life,  &c. 

assurancb 

Company. 


to  transFer  the  business  of  the  Waterloo  to  the  British 
Nation  Life  Assurance  Association  was  confirmed.  By 
this  arrangement,  the  Waterloo  Company  was  to  pay  to 
the  British  Nation  a  moiety  of  their  gross  premium 
income  during  one  year,  and  the  BritUih  Nation  was  to 
undertake  the  liabilities  of  the  Waterloo  Company  and 
indemnify  it  therefrom. 


Notice  of  the  transfer  was  given  to  the  policy  holders. 

On  the  6th  of  December,  1862,  the  Waterloo  Company 
was  ordered  to  be  wound  up. 

Under  the  winding-up,  claims  were  made  by  Mr.  Can 
and  other  policy  holders  of  the  Waterloo  CoHipany  under 
the  following  circumstances: — 

In  1862  and  1865  respectively,  Mr.  Carr  had  effected 
insurances  in  the  Waterloo  Company  for  the  term  of  bis 
own  life  for  the  sums  of  200/.  and  800/.  at  annual  pre- 
miums of  5/.  Qs.  8d.  and  9/.  8s.  The  policies  provided, 
that  the  funds  and  other  property  of  the  said  company 
should  be  subject  and  liable,  according  to  the  provisiont 
of  the  deed  or  deeds  of  settlement  of  the  said  company, 
to  pay  to  the  executors,  administrators  or  assigns  of  the 
said  assured,  within  three  calendar  months  next  after 
satisfactory  proof  of  the  death  of  the  said  assured," 
&c.,  the  sums  assured. 


Mr.  Carr  tendered  to  the  Official  Liquidator  the  pre- 
miums which  became  payable  after  the  winding-up  order, 
but  he  refused  to  receive  them.  Mr.  Carr  then  effected 
new  life  policies  in  another  office,  and  had  to  pay  21. per 
cent,  extra  in  consequence  of  his  greater  age.  He  then 
claimed  against  the  Waterloo  Company  207/.  1  \s.  Sd-t 
being  the  amount  of  the  valuation  of  the  loss  sustained 
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and  to  be  sustained  by  him  by  effecting  two  new  policies 
at  the  increased  premiums. 

Mr.  Carr  contended,  that  the  premiums  on  his  poli- 
cies, which  became  due  since  the  date  of  the  winding  up 
order,  having  been  duly  tendered  by  him  in  sufficient 
time  to  the  Official  Manager,  he  was  bound  to  accept 
the  same  and  to  have  kept  the  policies  on  foot,  and  that 
he,  Mr,  Carr^  was  at  liberty  to  refuse  to  have  his  policies 
transferred  to  the  British  Nation^  which  was  a  younger 
office  than  the  Waterloo. 
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That,  as,  by  the  second  proviso  on  the  policy,  it  was 
Stated  that  the  capital  stock  of  400,000/.  alone  should 
be  liable  to  make  good  all  claims  and  demands  upon  the 
company,  and  that  the  directors  were  not  to  be  liable, 
except  for  the  unpaid  part  of  their  shares  in  the  com- 
pany, Mr.  Carr^  the  claimant,  had  really  a  lien  on  the 
particular  funds  of  the  company,  and  that  no  valid 
transfer  could  be  made,  in  the  case  of  a  policy  holder 
not  being  a  policy  on  the  participation  principle,  or,  in 
fact,  that  a  transfer  might  perhaps  have  been  binding 
in  the  one  case  but  not  in  the  other. 


The  Chief  Clerk  adjourned  the  argument  of  this  claim 
into  Court,  in  order  that  the  decision  of  the  Master  of 
the  Rolls  might  be  obtained  as  to  the  rights  of  this  class 
of  policy  holders. 

Mr.  Selwyn  and  Mr.  De  Gex,  for  Mr.  Carr,  argued, 
that  the  183rd  clause  of  the  deed  enabled  the  directors 
to  transfer  the  business,  but  that  it  was  not  binding  on 
the  policy  holders.  Secondly,  that  the  power  was  con- 
ditional on  sufficient  funds  being  transferred  to  the 
second  company  to  enable  it  to  satisfy  all  demands,  and 
that  the  condition  had  not  been  complied  with,  half 
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a  year's  premiums  being  clearly  inadequate  for  that  pur- 
pose. Thirdly,  that  Mr.  Carr  was  entitled  to  prove  for 
the  estimated  value  of  the  loss  he  would  sustain ;  25  ^ 
26  Vict.  c.  89  ;  Evans  v.  Coventry  (a) ;  Re  English  and 
Irish,  ^c.  Society  (Jb) ;  Ex  parte  Tindal  (c). 

Mr.  Baggallay  and  Mr.  Sucanston,  for  the  Official 
Liquidator,  relied  on  the  terms  of  the  deed  of  settle- 
ment, of  which  the  policy  holders  had  full  notice  and 
were  bound,  and  argued  that  the  183rd  clause  only  re- 
quired so  much  of  the  funds  to  be  handed  over  as  should 
be  agreed  upon  between  the  two  companies.  That  this 
arrangement  was  bond  fide,  and  that  it  was  not  shewn 
that  the  provision  was  insufficient  in  amount  to  meet 
the  liabilities. 


The  Master  of  the  Rolls. 

This  question  depends  solely  on  the  construction  of 
the  1  S3i  d  clause  of  the  deed  establishing  the  company, 
of  which  clause  the  claimant  had  notice  and  by  which 
he  is  bound. 

The  question  is,  whether  the  claimant,  who  in  1852 
and  1855  effected  policies  for  his  whole  life  without 
profits  for  sums  amounting  to  800Z.  at  the  ordinary 
premiums  payable  at  that  time,  has  now  any  claim  on 
the  company. 


In  1862,  the  company,  when  it  came  to  an  end,  bad 
power  to  transfer  him  over  to  the  other  company,  but 
only  on  performing  strictly  the  requirements  of  the 
183rd  clause.     But  I  am  of  opinion  that  the  Waterloo 

Company 


{a)  25  L.  /.  {Chanc.)  489,  and 
26  L.  J.  (Chiific.)  400. 


(6)  I  Hem.  if  MiU.  79. 
(r)  8  Bing.  402. 
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Company  was  entitled  to  do,  and  that  it  was  justified 
in  doing,  all  that  it  has  done.  The  Waterloo  Company 
was  bound  to  obtain  from  some  other  assurance  com- 
pany an  undertaking  to  satisfy  all  claims  on  the  com- 
pany when  the  time  for  satisfying  the  same  should 
"  arrive."  Mr.  Carres  is  a  claim  which  will  arise  at 
a  future  period,  and  the  British  Nation  Company  is 
bound  to  undertake  to  satisfy  all  his  claims,  and  they 
have  done  so.  The  clause  then  requires  that  the  Waterloo 
Company  shall  cause  to  be  transferred  to  the  British 
Nation  Company  so  much  of  its  funds  and  property 
''  as  shall  be  agreed  upon  between  the  contracting  par- 
ties as  will  be  sufficient,  with  the  premiums  that  may 
become  payable,"  to  enable  it  to  comply  with  the  under- 
taking. 

In  the  first  place,  who  are  the  contracting  parties? 
They  are  the  Waterloo  Company^  which  is  giving  up 
business,  and  the  British  Nation  Company,  which  is 
undertaking  to  perform  the  engagements  of  the  Waterloo 
Company.  The  assured  are  not  contracting  parties.  The 
Waterloo  Company  is  to  cause  to  be  transferred  to  the 
British  Nation  Company  so  much  of  the  funds  as  shall 
be  agreed  upon  as  will  be  sufficient  to  enable  them 
to  comply  with  their  undertaking.  What  does  that 
mean  ?  It  does  not  mean  they  are  to  transfer  so  much 
as  in  the  opinion  of  a  Court  of  Justice  shall  be  sufficient, 
but  so  much  as  shall  be  agreed  upon  between  the  con- 
tracting parties ;  and  provided  the  company  undertaking 
the  liabilities  is  satisfied,  and  the  amount  is  arranged, 
then  the  assured  are  bound  by  it.  It  is  not  an  agree- 
ment that  any  sum  of  money  shall  be  actually  paid. 
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I  am  of  opinion  it  rests  solely  on  the  agreement 
between  the  contracting  parties.  The  Waterloo  Com- 
pany agree  with  the  British  Nation  Association  on  what 
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is  sufficient^  and  say  that  nothing  beyond  the  half  jni 
premiums  is  required  for  this  purpose.    I  am  of  opinioD, 
provided  the  transaction  is  bond  fide  and  there  is  do 
fraud  to  affect  the  parties^  that  this  is  an  arrangement 
or  agreement  by  which  the  assured  are  bound.   There 
is  no  evidence  before  roe  to  shew  that  the  transaction 
is  not  perfectly  bond  fide.    The  claimant  has  not  called 
on  the  British  Nation  Company  for  the  performance  of 
their  obligation,  and,  as  far  as  I  can  judge,  the  security 
of  the  claimant  for  the  ultimate  performance  of  it  is 
greater  than  what  he  had  before. 

I  am  of  opinion  that  the  policy  holders  are  bound,aD(i 
that  if  they  do  not  choose  to  accept  the  undertaking  of 
the  British  Nation  Company  they  cannot  prove  against 
the  Waterloo  Company, 


May  9. 

Application  by 
"  The  Colonial 
Life  Assurance 
Company**  for 
an  iuj unction 
to  restrain  an- 
other company 
(lately  estab- 
lished) from 
using  the  style 
of  •♦  The  Hime 
and  Colonial 
Assurance 
Company^ 
Limited" 
refused. 


THE  COLONIAL  LIFE  ASSURANCE  COMPANY 

THE  HOME  AND  COLONIAL  ASSURANCE 
COMPANY,  LIMITED. 

TN  1846,  the  Plaintiffs'  company  was  established,  and 
it  was  incorporated  in  1856  by  the  name  of  "  T^ 
Colonial  Life  Assurance  Company.'* 

In  1864,  the  Defendants'  company  was  incorporated 
under  "The  Companies  Act,  1862"  (25  &  26  Fict 
c.  89),  by  the  name  of  "  Tlie  Home  and  ColsM 
Assurance  Company^  Limited.** 

This  suit  was  instituted  by  the  Plaintiffs  to  restrain 
the  Defendants  using  the  name  and  style  of  "The Bo9^ 
and  Colonial  Assurance  Company/*  or  any  other  name 
resembling  that  of  the  Plaintiffs. 
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The  Attorney  "General  (Sir  JB.  Palmer)  and  Mr. 
Rowcliffe  now  moved  for  the  injunction.  They  argued, 
that  the  name  and  style  adopted  by  the  Defendants  was 
80  similar  to  that  previously  used  by  the  Plaintiffs  as  to 
be  an  infringement  of  their  rights.  That  it  was  cal- 
culated to  mislead  the  public,  and  prejudice  the 
Plaintiffs. 
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They  referred  to  The  Companies  Act,  1862  (a) ; 
Clement  v.  Maddick  (6) ;  Ingram  v.  Stiff[c) ;  Shrimpton 
▼.  Laight  (d) ;  EdeUten  v.  Edelsten  {e) ;  Croft  v. 
-O^y  (/)  9  Rodgers  v.  Nowill  {g). 


Mr.  Rolt,  Mr.  Selwyn  and  Mr.  Eddis  were  not  called 


on. 


The  Master  of  the  Rolls. 

The  object  of  this  application  is  really  to  obtain  a 
monopoly  of  the  use  of  the  word  "  Colonial"  If  a 
company  cannot  call  itself  ''  Colonial/'  it  cannot  call 
itself  ^* London  and  Colonial/'  or  ^'Liverpool  and 
Colonial"  It  is  the  exclusive  use  of  the  word  Colonial 
which  the  Plaintiffs  desire  to  have. 


There  are  three  classes  of  cases  which  ought  to  be 
distinguished ;  one  is  that  of  trade-marks,  where  a  firm 
has  for  a  considerable  time  carried  on  their  trade,  using 
a  distinctive  mark  on  their  goods.  In  that  case,  if, 
without  any  intention  to  defraud,  another  person  uses 
that  trade-mark,  this  Court  will  interfere  to  restrain 
him  (A).     That  is  not  the  present  case.    Another  class 

of 


(a)  25  Sc  26  Vict.  c.  89,  t.  20. 

(b)  1  Gif.  98. 

(c)  5  Jur.  (IV.  S.)  747. 

(d)  18  Beav.  164. 

(c)  1  I)e  G.,  J.  Sf  Sm.  185. 


(/)  7  Beav.  84. 
ig)  6  Hare,  328. 
(A)  AiUlington7.Foj,3  %/. 
Sf  Craig,  338. 


660 


CASES  IN  CHANCERY. 


1864. 

Colonial 

Assurance 

Company 

V. 

Home,  &c. 
assueamce 

COMPANT. 


of  cases  is  where  a  man  sets  up  business  and  uses  the 
name  of  another  person.  Again  the  name  may  become 
the  name  of  a  firm  by  succession,  and  this  Court  woald 
interfere  to  prevent  a  person  using  that  name,  although 
there  might  be  no  existing  member  of  the  firm  of  that 
name.  Such  as  is  the  case  of  Messrs.  Child  If  Co. 
There  is  a  similar  class  of  cases  which  have  been  termed 
symbolical  cases,  such  as  the  "  Atlas^^  or  the  "  GfoJc' 
Assurance  Company.  This  is  something  in  the  nature 
of  a  trade-mark. 


But  if  a  company  which  does  colonial  business  cannot 
call  itself  '^  Colonial  it  is  obvious  that,  under  a  species 
of  assertion  that  the  word  colonial  is  symbolical,  the 
Plaintifis  might  prevent  every  other  person  using  it  as 
descriptive  of  his  trade.  It  is  obvious  that  such  a  claim 
cannot  be  maintained ;  it  would  establish  a  monopoly  of 
the  use  of  the  words  "-Sbiwe"  and  "Co/owiaZ."  Such  a 
contention  has  never  been  advanced  before.  You  may 
find  in  the  Directory  "  The  London  Assurance  Com- 
pany'*  and  "  The  London  and  Liverpool  Assurance  Com- 
pany,'' "  27ie  Law  Life  Company''  and  *'  The  Eguity 
and  Law  Life  Company,''  where  the  same  words  are 
used  in  both  cases.  So  you  have  the  ''  Times"  and  the 
"  Hereford  Times:"  but  no  one  ever  supposed  that  the 
Times  newspaper  could  apply  for  an  injunction.  This 
is  a  stronger  case. 


I  am  of  opinion,  that  there  is  no  case  for  an  injunction, 
and  the  motion  must  be  refused. 
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CATLEY  V.  SAMPSON. 

May  9,  25. 

TN  1843,  some  fee  simple  property  was  conveyed  to  Aleplper- 
J-     William  Catley  to  uses  to  bar  dower,  and  with  a  ^tWe  cXnot?" 

declaration  against  dower.  alone,  institute 

a  suit  to  ad- 
minister the 

William  Catley  married  the  Plaintiff  Susan  Galley  in  "«!  ^'^^^  ^^ 

August f  1847,  and  in  October,  1847,  he  conveyed  the  for  the  purpose 

property  to  a  mortgagee  for  1,000  years,  subject  to  a  ^^^'^j*^!".^*' 

proviso  for  cesser  of  the  term  on  payment  by  Catley,  wards  the  pay- 

"his  heirs,  executors  or  administrators,"  of  120/.  and  ™ebuunderthe 

interest  in  April  following.  3  &  4  Will.  4, 

^  °  c.  104. 

One  seised 

In  1861,  William  Catley  died  intestate  and  without  ;f  Property  in 
.  .    .  .         '*®  mortgaged 

heirs,  and  his  widow  obtained  letters  of  administration,  it  for  a  term, 

She  instituted  this  suit  against  the  persons  entitled  to  d"^*nte7tato* 
the  mortgage,  claiming,  by  virtue  of  her  alleged  right  to  and  without 

dower,  a  right  to  redeem  the  mortgage.  thiuiis  admi- 

nistratrix  could 

The  Defendant  shewed  clearly  that  the  Plaintiff  had  suit  to  redeem 

no  right  to  dower,  and  they  denied  her  right  to  redeem  the  mortgage, 
^  '     ^  ''  «=>  for  the  purpose 

the  mortgaged  premises.  of  making  the 

property  avail- 
able for  the 
The  cause  now  came  on  for  hearing.  payment  of  the 

intestate's 
debts. 

Mr.  Selwyn  and  Mr.  J.  F.  Villiers  for  the  Plaintiff. 

The  equity   of  redemption   of  this   estate   constitutes 

assets  for  the  payment  of  the  debts  of  the  intestate 

under  the  3  &  4  Will  4,  c.  104,  and  the  mortgagees 

are  liable  to  be  redeemed  in  order  to  give  effect  to  rights 

of  the  creditors ;  Beale  v.  Symonds  (a). 

In 
(a)  16  Beav.  406. 
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In  order  to  make  the  real  estate  available,  it  is  not 
necessary  that  the  bill  should  be  filed  by  a  creditor; 
Dinning  v.  Henderson  (a)  ;  Price  v.  Price  (b) ;  Rodney 
v.  Rodney  (c).  It  is  the  duty  of  the  administratrix  to 
see  that  the  debts  are  paid,  and  the  suit  is  properly 
instituted  by  her,  for  she  represents  the  interests  of  all 
the  creditors.  The  deed  also  gives  to  the  ''adminis- 
trator "  of  William  Catley  the  power  to  redeem. 

Mr.  Hobhouse  and  Mr.  Prendergast  and  Mr.  SouA- 
gate  and  Mr.  Birkbeck  for  the  Defendants.  The  equity 
of  redemption  of  the  term  and  the  reversion  in  fee 
escheated  to  the  Crown :  the  cause  cannot  therefore 
proceed,  for  the  Attorney-General  is  not  a  party. 

The  suit  is,  in  terms,  instituted  by  the  widow  in 
respect  of  her  dower,  and  not  as  administratrix,  and  her 
right  to  dower  is  clearly  displaced.  The  suit  does  not 
profess  to  be  one  on  behalf  of  the  creditors  of  the  intes- 
tate, nor  is  it  alleged  that  there  is  any  such  creditor. 
Again,  the  Plaintiff  is  not  entitled  as  administratrix  to 
file  any  such  bill ;  Bradshaw  v.  Outram  shows  that  an 
administratrix  could  not  be  made  a  Defendant  to  a  bill 
to  foreclose,  and  conversely  she  cannot  sue  as  Plaintiflf 
to  redeem.  The  Plaintiff  is  an  officer  of  the  Probate 
Court,  and  her  duty  ceases  when  she  has  properly 
administered  the  personal  assets ;  she  has  no  right  to 
interfere  with  the  real  estate,  which  is  not  committed  to 
her  care. 

The  act  3  &  4  Will  4,  c.  104,  points  only  to  a  liability 
of  the  real  estate  ''at  the  suit  of  creditors,"  and  not  at 
the  suit  of  executors  or  administrators.     This  case,  how- 
ever, 

{a)  2  Coll,  330.  (c)  16  Sim,  307 ;   2  Sfwx, 

{b)  15  Sim,  484.  661. 
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ever,  is  governed  by  Tulhy  v.  Tubby  {a)j  in  which  it 
was  held,  that  ''  the  administrator  ought  not  to  be  sole 
Plaintiff  in  a  bill  filed  for  administering  the  intestate's 
real  assets." 

They  abo  referred  to  Viscount  Downe  v,  Morris  (fi). 

Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

This  is  a  suit  instituted  by  the  legal  personal  repre-      May  25. 
sentative  of  a  deceased  mortgagor,  who  died  intestate 
and  without  heirs,  against  the  mortgagees  for  a  term  of 
years  of  the  estate  of  the  mortgagor,  to  redeem  that 
mortgage. 

One  objection,  which  undoubtedly  is  a  very  serious 
one,  is  raised  in  limine.  It  is  this : — that  the  suit  is 
defective  in  point  of  parties,  inasmuch  as  the  reversion 
in  the  freeholds,  subject  to  the  mortgage  term,  is  unques- 
tionably vested  in  the  Crown,  and  yet  the  Attorney- 
General  is  no  party  to  this  suit.  It  is  said  in  argu- 
ment, that  if  this  be  all  that  is  required,  the  Crown  will 
appear  by  counsel  and  disclaim  all  interest  in  this  suit. 
But  this  does  not  remove  the  objection;  for  though  the 
right  to  redeem  is  in  the  Crown,  it  does  not  follow, 
because  the  Crown  renounces  that  right,  that  such  re- 
nunciation confers  any  right  or  power  on  any  one  else. 

The  case  for  the  Plaintiff  is  put  thus  : — Where  there 
is  a  mortgage  in  fee  and  the  mortgagor  dies  intestate, 
the  mortgagee  cannot  keep  the  property  for  his  own  use 
and  benefit,  but  any  person  who  is  a  creditor  of  the 

mortgagor 
(a)  2  CoU.  136.  (6)  3  Bare,  394. 
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mortgagor  may  redeem  him  and  make  the  property 
available  for  the  payment  of  the  debts  of  the  mort- 
gagor. That  if  this  be  true,  it  must  necessarily  follow, 
that  the  legal  personal  representative,  who  represents 
all  the  creditors,  can  do  the  same,  and  that  in  fact  it  is 
only  a  suit  by  the  legal  personal  representative  to  get  in 
property  which,  by  the  statute  of  3  &  4  WilL  4,  c.  104, 
is  made  assets  for  the  payment  of  simple  contract  cre- 
ditors. 


I  was  at  first  inclined  to  assent  to  this  line  of  argu- 
ment, but  further  consideration  has  satisfied  me  that  it 
cannot  be  sustained. 


In  fact,  the  very  point  is  determined  in  I\ibby  ?. 
Tubbt/(a)f  which  lays  down,  that  a  legal  personal  repre- 
sentative cannot  alone  institute  a  suit  to  administer  the 
real  estate  of  an  intestate,  and  this  case  seems  to  have 
been  acted  upon  ever  since.  Certainly  there  is  no 
instance  of  any  case  to  the  contrary,  and  the  words  of 
the  statute  (3  &  4  WilL  4,  c.  104)  are,  that  when  any 
person  shall  die  seised  of  real  estate,  which  he  shall 
not  by  his  will  have  charged  with  the  payment  of  bis 
debts,  "  the  same  shall  be  assets  to  be  administered  in 
Courts  of  Equity  for  the  payment  of  the  just  debts  of 
such  persons,'  as  well  debts  due  on  simple  contract  as 
on  specialty ;  and  that  the  heir  or  heirs  at  law,  customary 
heir  or  heirs,  devisee  or  devisees  of  such  debtor  shall  be 
liable  to  all  the  same  suits  in  equity  at  the  suit  of  any 
of  the  creditors  of  such  debtor,  whether  creditors  by 
simple  contract  or  by  specialty,  as  the  heir  or  heirs  at 
law,  devisee  or  devisees  of  any  person  or  persons  who 
dies  seised  of  freehold  estates  was  or  were  before  the 
passing  of  this  act  liable  to,  in  respect  of  such  freehold 

estates 

(a)  2  Coll.  136. 
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estates,  at  the  suit  of  creditors  by  specialty,  in  which  the 
heirs  were  bound." 

None  of  the  cases  cited  have  extended  the  words  of 
the  statute,  and  the  case  of  Beale  v.  Symonds  (a),  before 
me,  which  was  much  relied  upon,  does  not  support  the 
case  of  the  Plaintiff. 

I  am  therefore  of  opinion  that  the  Plaintiff  cannot 
sustain  the  suit  by  reason  of  being  the  legal  personal 
representative  of  the  mortgagor. 

I  have,  in  so  treating  the  case,  considered  it  in  the 
most  favorable  light  for  the  Plaintiff,  for  not  only  are 
the  necessary  facts  not  proved,  but  in  truth  the  case  is 
not  rested  on  this  argument,  for  it  must  be  observed 
that  the  bill,  as  originally  framed,  relies  on  the  ground 
of  the  Plaintiff  being  entitled  to  dower ;  that  relief  is 
prayed  and  redemption  required  on  that  footing,  and 
this  is  still  the  frame  of  the  suit.  If  the  right  of  the 
Plaintiff  to  dower  were  proved,  it  would  no  doubt 
entitle  the  Plaintiff  to  redeem  the  mortgage  in  question, 
but  her  right  to  dower  is  disproved. 

In  this  state  of  circumstances,  the  case  of  the  Plaintiff 
fails  and  the  bill  must  be  dismissed. 

(a)  16  Beav.  406. 
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May  30. 


CHAPMAN  V.  CHAPMAN. 


In  a  bequest     fTlHE  testator  desired  that,  in  case  bis  daughter  Franca 
and  sisters,  or  Chapman  should  marry,  the  sum  of  1,400/.  should 

their  represen-  \^  settled  on  her  for  her  separate  use  for  life,  and  then 

tatives  in  equal  ' 

shares:"  Heldy  on  her  husband  for  life,  and  the  principal  to  go  to  her 

JStHmTa^nt"   cl^^'^J^en ;  "  but  if  there  should  be  no  children,  then  to 

executors  or      all  her  brothers  and  sisters,  or  their  representatives^  in 
administrators,  ^    ,  i, 

and  not  the       equal  shares. 


next  of  kin. 


She  married,  survived  her  husband,  and  died  in  1861 
without  havinor  had  issue. 


o 


Some  of  the  brothers  being  dead,  the  question  was  as 
to  the  meaning  of  the  word  ^*  representatives." 

Mr.  Bedwell  contended,  that ''  representatives"  meant 
"  next  of  kin."  He  cited  Re  Porter's  Trust  (a),  and  see 
Re  Henderson  {b) 'y  In  re  Crawford* s  Trusts  {c);  King 
V.  Cleaveland  {d). 

Mr.  /. «/.  Hamilton  Humphreys  was  not  called  on. 

The  Mastbr  of  the  Rolls. 

I  think  it  must  mean  either  executors  or  adminis- 
trators. The  prima  facie  meaning  of  the  word  repre- 
sentative, so  far  as  relates  to  real  estate,  is  the  heir,  and, 
so  far  as  it  refers  to  personal  estate,  is  the  executors,  if 

any 

(a)  4  Kny  if  J,  188.  (</)  26  Beat.  26,  andiDeG- 

{k)  28  Beav,  656.  4  J.  477. 

(c)  2  Drew,  230. 
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any  have  been  appointed,  or  if  not,  the  administrators. 
The  burthen  of  proof  lies  on  anybody  contending  the 
contrary.  Here  1  see  nothing  to  shew  that  the  testator 
intended  anything  different  from  the  ordinary  and  usual 
meaning  of  the  word. 

I  am  of  opinion  that  the  testator  intended,  that  on  the 
death  of  his  daughter  without  having  had  children,  her 
brothers  and  sisters  should  take ;  but  if  any  of  them 
should  be  then  dead,  then  that  their  shares  should  go 
as  part  of  their  estate. 


COGENT  V.  GIBSON. 

May  30. 

npHE  Plaintiff  Cogent  was  entitled  to  a  French  patent  A  contract  for 

"^      for  improvements  in  the  manufacture  of  saddles.  LteiTt ^pect- 
in  1863  the  Defendant  agreed  to  purchase  from  the  fically  en- 
Plaintiff  the  patent  right  to  manufacture  and  sell  these  guitof  the 
saddles  in  England  for  126/.,  and  Cogent  was,  at  the  ^®"*^°''. 

expense  of  the  Defendant,  to  obtain  the  English  patent,  required  was 

the  payment  of 
the  purchase- 
The  patent  was  obtained,  and  this  was  a  bill  by  the  money. 

vendor  against  the  purchaser  for  the  specific  performance 

of  the  agreement. 

Mr.  Selwyn  and  Mr.  C.  H.  Blake  for  the  Plaintiff. 

Mr.  T.  H,  Terrelly  for  the  Defendant,  argued  that 
this  was  not  a  proper  case  for  the  interference  of  this 
Court,  for  all  the  Plaintiff  required  was  the  purchase- 
money,  which  he  might  obtain  by  action  at  law.  He 
argued,  secondly,  that  the  patent  right  was  of  no  value. 

The 
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The  Master  of  the  Rolls. 

OGENT  J  |.]^Jq]^  |.|jg  Plaintiff  is  entitled  to  a  decree  for  specific 

Gibson.      perrornaance. 

I  am  of  opinion,  that  in  all  these  cases  the  rights  of 
the  vendor  and  purchaser  are  mutual  and  correlative. 
I  had  to  consider  the  point  lately,  in  a  case  where  the 
Plaintiff,  the  vendor  of  land  at  Harrogate^  had  nothing 
to  do  but  to  receive  a  sum  of  money,  and  I  held  that  he 
could  come  to  this  Court  for  specific  performance. 

It  is  true  that  the  vendor  may  bring  an  action  to  re- 
cover the  damages,  but  he  is  also  entitled  to  come  here 
for  a  specific  performance. 

I  am  of  opinion,  that  where  there  is  a  valid  contract 
for  the  sale  of  a  patent,  this  Court  will  specifically 
enforce  it  in  a  suit  by  the  purchaser  against  the  vendor, 
and  will  make  the  latter  execute  a  conveyance.  I  am 
also  of  opinion  that  the  opposite  is  equally  true,  and 
that  the  vendor  may  come  into  equity  for  the  purchase- 
money. 

The  Plaintiff  is  entitled  to  the  usual  decree  for  specific 
performance. 
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Re  JEWIIT. 

June  8. 
A  N  attachment  had  issued  out  of  this  Court  agaiust  A  solicitor, 
-^     Mr.  Jewitt,  for  non-delivery  of  his  bill  of  costs  wljlo^'attend 

within  the  time  limited  by  a  taxation  order.  &  summons 

at  Judges' 
Chambers,  is 

He  was  arrested  on  his  way  to  attend  a  summons  for  privileged 

from  arrest, 
his  client  at  the  Judges'  Chambers,  Serjeants  Inn. 

Mr.  W,  H,  Terrell  now  moved  for  his  discharge. 
He  argued  that  a  solicitor  was  not  only  privileged 
whilst  in  attendance  upon  the  Court,  but  in  going  and 
returning ;  In  the  Matter  of  O'Neill  (a) ;  Fitzmaurice^s 
Case  (b) ;  and  that  the  principle  extended  to  the  present 
case,  for  in  Moore  v.  Booth  (c)  Lord  Loughborough  said, 
''  I  am  told  it  is  understood  at  Serjeants  Inn^  that 
parties  attending  at  the  Judges'  Chambers  are  always 
protected." 

Mr.  Wichens,  contri,  submitted  that  there  was  no 
authority  for  saying  that  the  privilege  extended  to  such 
a  case  as  the  present,  except  a  mere  dictum  in  Moore  v. 
Booth. 


The  Master  of  the  Rolls. 

On  the  authority  of  that  case,  I  must  discharge  Mr. 
Jewitt.  He  will  be  liable  to  be  arrested  again,  unless 
he  makes  some  arrangement  or  complies  with  the 
order.     I  shall  simply  discharge  him. 

(a)  1  Saum  4-  Sc.  78.  (c)  3  Ve».  350. 

(6)  1  MoU.  512. 
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,^pr-  7.  FRANKLINSKI  v.  BALL. 

Mai/  4,  5. 

The  Defend-     TN  1828,  Mr.  Slattery  mortgaged  two  leasehold  houses 
Jagee.Tg?c"ed  to  the  Defendant  Sir  TFtV/iaiw^.  5att.    Themorl- 

to  grant  a         gage  deed  contained  a  power  of  sale,  but  no  power  to 
lease  to  tne         _ 
Plaintiff,  but      lease, 
upon  the  mu- 
tual under- 
standing that         In    1863y  the  Defendant  agreed  to  let  one  of  the 

™?n°llTJ  houses  to  the  Plaintiff  for  the  remainder  of  the  term, 
was  to  concur. 

The  mort-        The  Court,  upon  the  evidence,  came  to  the  conclasioD, 
reftised  his"^    that  the  Plaintiff  knew  that  the  property  was  under 

concurrence :     mortgage,  and  that  it  was  on  both  sides  considered, 

Heldf  that  the 

Plaintiff  was     that  the  agreement  was  for  a  lease  to  be  approved  of  and 

Tntisroif  hav^   concurred  in  by  the  mortgagor,  and  that  it  proceeded 
ing  a  lease        on  the  mutual  understanding  that  the  mortgagor  was  to 
from  the  mort-  ^^„^,.„  ♦k*»»«:^ 
gagee  alone;     concur  therem. 

and  secondly, 

not  entitled  to       The  mortgagor,  however,  refused  to  concur  in  the 

damages  in       lease,  and  the  Plaintiff  afterwards  filed  this  bill  for  the 

equity. 

specific  performance  of  the  contract,  or,  in  the  alterna- 
tive, that  the  Defendant  might  pay  damages. 

Mr.  Hohhouse  and  Mr.  6.  Hastings  for  the  Plaintiff. 
If  the  mortgagor  will  not  concur  in  the  lease,  the 
Plaintiff  is  willing  to  take  such  title  as  the  Defendant 
can  give,  and  to  accept  a  lease  from  the  mortgagee 
alone.  The  Defendant  is  bound,  to  the  extent  of  his 
interest,  to  give  effect  to  his  contract ;  but  if  not,  then 
the  Court  ought  to  assess  the  damages  under  Sir  Hvgh 
Cairns'  Act  (21  &  22  Vict.  c.  27),  and  direct  the  De- 
fendant  to   pay   the  amount;  Howe  v.  Hunt  {a)]  in 

which 
(a)  31  Brov.  420. 
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which  case  the  mortgagee  would  not  concur  in  a  lease        1864. 
agreed  to  be  granted  by  the  mortgagor,  and  the  Court 
awarded  damages  to  the  Plaintiff;  Soames  v.  Edge  (a). 

Mr.  Selwyn  and  Mr.  Lindley,  contra.  A  mortgagee 
has  no  power  to  grant  a  lease  without  the  assent  of  the 
mortgagor;  Hungerford  v.  Clag(b);  and  a  power  to 
sell  does  not  authorize  the  granting  of  a  lease ;  Evans 
V.  Jackson  (c).  The  Defendant  has  received  from  the 
mortgagor  a  formal  notice  to  redeem,  and  after  payment 
of  the  mortgage  money,  the  Defendant  will  become  a 
mere  trustee  for  Slattery,  This  Court  will  never  compel 
a  man  to  do  an  act  which' involves  a  breach  of  trust; 
Mortloch  v.  Buller{d).  The  Plaintiff  consents  to  take 
what  the  Defendant  can  give ;  but  what  will  be  the 
consequence?  The  mortgagor  will  obtain  a  decree  for 
redemption,  which  will  direct  a  reconveyance  free  from 
all  incumbrances,  and  with  this  the  Defendant  would, 
by  reason  of  the  lease,  be  unable  to  comply,  and  the 
Defendant  would  be  obliged  to  file  a  bill  against  the 
lessee,  in  the  name  of  the  mortgagor,  to  set  aside  the 
lease.  Besides  this,  the  Defendant  would  be  unable  to 
sue  for  his  mortgage-money,  if  he  should  so  deal 
with  th^  mortgaged  property  as  to  render  it  impossible 
for  him  to  restore  it  unincumbered  on  payment  of  the 
debt ;  Palmer  v.  Hendrie  (c). 

Secondly.  But  the  contract  was  conditional  on  the 
mortgagor  joining ;  the  mortgagee,  in  effect,  agreed  to 
concur  with  the  mortgagor  in  granting  a  lease.  The 
Plaintiff  well  knew  that  the  Defendant  had  only  a 
mortgage  t^Ie,  and  he  contracted  for  a  lease  from  the 

mortgagor, 

(a)  1  John$,  669.  (d)  10  Vet.  292. 

(6)  9  Mod.  1.  (e)  27  Beav.  349. 

(c)  8  Sim.  217. 
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mortgagor,  confirmed  by  the  mortgagee ;  wheny  there* 
fore,  the  mortgagor  refused  to  concur,  the  contract  was 
aAHKLiRni  ^^  j^  ^^j^     j^  jg  ^^^^^  ^jj^^  ^jjjg  stipulation  is  not  con- 

Ball.        tained  in  the  written  contract,  but  a  Defendant  may 
j  prove  a  parol  term  of  a  contract  by  way  of  defence  to 

a  bill  for  specific  performance. 

As  to  damages,  this  is  not  a  proper  case  for  assessing 

them  in  equity,  for  the  PlaintiflT  well  knew  that  he  was 

I  entitled  to  no  equitable  relief  when  he  filed  the  bill; 

he  knew  that  the  concurrence  of  the  mortgagor  was 
essentia],  and  that  it  could  not  be  obtained,  and  that  his 
remedy  was  at  law.  The  damages,  if  any,  would  only 
be  nominal,  the  Defendant  having  throughout  acted 
bond  fide;  Flureau  v.  TAomhill(a). 

Mr.  Hobhonse  in  reply. 


The  Master  of  the  Rolls. 

ikr«y4.  The  question  in  this  case  is,  whether,  on  the  con- 

struction  of  the  three  documents  which  constitute  the 
agreement  in  this  case,  the  Derendant  is  bound  to  grant 
to  the  Plaintiff  a  lease  of  certain  mortgage  premises 
without  the  concurrence  of  the  mortgagor.  The  perusal 
of  the  evidence,  in  this  case,  satisfies  me  that  the  De- 
fendant never  intended  to  grant  any  lease  of  the  pro- 
perty in  question  without  the  concurrence  of  Mr. 
SkUtery,  the  mortgagor. 

But  this  will  not  conclude  the  question,  for  it  is  ne- 
cessary further  to  consider,  whether  the  Plaintiff  was 
or  was  not  cognizant  of  such  intention  on  the  part  of 

the 
(a)  2  Sir  W.  Blackitone,  1078,  and  tee  Dart.  501. 
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the  Defendanti  at  the  time  when  the  contract  was  en*  1864* 
tered  into.  If  he  was  not,  there  arises  this  question, 
whether,  when  a  mortgagee  agrees  to  grant  a  lease  of 
part  of  the  mortgaged  property  of  which  he  is  not  in 
possession,  the  intended  lessee  can  insist  on  such  a  lease 
being  granted  to  him,  although  the  mortgagor  will  not 
concur,  the  consequence  of  which  is,  that  the  lease  is 
subject  to  all  the  inconveniences  which  the  mortgagee 
may  afterwards  sustain,  in  case  the  mortgagor  should 
file  a  bill  to  redeem  and  insist  on  taking  the  accounts 
against  him  with  wilful  default,  that  the  lease  was  not 
granted  for  such  a  rent,  and  on  such  terms  and  cove- 
nants as  were  proper,  having  regard  to  the  state  of  the 
property.  I  do  not  know  that  this  point  has  ever  been 
decided,  but  I  do  not  think  it  necessary  to  inquire  fur- 
ther into  it  on  the  present  occasion,  because,  on  the 
evidence,  I  am  satisfied  that  it  was,  on  both  sides,  con- 
sidered, that  the  agreement  was  for  a  lease  to  be  ap- 
proved and  concurred  in  by  the  mortgagor.  The 
evidence  shews  that  the  Plaintiff  was  aware  at  that 
time  that  the  Defendant  intended  to  obtain  the  con- 
currence of  Slattery,  and  all  the  facts  confirm  it.  Ac- 
cordingly, the  Defendant  employs  Mr.  Slatterj/s 
solicitor,  Messrs.  Dean^  and  not  his  own  solicitor,  to 
prepare  the  lease;  and  it  is  not  until  it  is  found  that 
Mr.  Slattery  will  not  concur,  and  that  a  suit  is  threat- 
ened, that  Mr.  Hanrott,  the  Defendant's  solicitor,  is 
employed  in  the  matter. 

What  I  am  asked  to  do,  in  a  case  where  the  con- 
sequences may  be  very  serious  to  the  Defendant,  if  he 
should  hereafter  have  to  account  under  a  decree  for 
wilful  default,  is  to  compel  him  to  execute  a  lease  to 
the  Plaintiff  which  the  Plaintiff  may  be  deprived  of  to- 
morrow by  the  mortgagor,  and  that  in  a  case  where 
both  parties  knew,  at  the  time  of  the  agreement,  that 
o  o  2  the 
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the  property  was  under  mortgage^  and  that  the  assent 
of  the  mortgagor  was  essential  to  give  a  good  tide, 
and  where  the  agreement  proceeded  on  the  mutual  un- 
derstanding (not^  it  is  true^  expressed  in  writing)  that 
the  mortgagor  should  join. 

When  an  agreement  is  entered  into  for  the  lease  of 
a  property,  it  is  to  be  understood  that  all  proper  per- 
sons are  to  join  in  the  lease.  This  is  clearly  so  as 
regards  the  lessee,  and  the  Plaintiff  could  not  have  been 
compelled  to  take  the  lease  without  the  concurrence  of 
Slattery,  I  think  it  is  equally  true  as  regards  thelessor, 
if  the  want  of  the  concurrence  of  a  third  person  would 
or  might  inflict  an  injury  on  the  lessor,  and  when  this 
circumstance  was  known  to  the  intended  lessee  at  the 
date  of  the  agreement.  Here,  the  Plaintiff,  when  he 
filed  his  bill,  knew  that  this  concurrence  could  not  be 
obtained.  He  might  have  been  entitled  at  law  to  com- 
pensation for  damages,  if  he  could  shew  that  he  had 
sustained  any,  but  he  is  not  entitled  to  specific  per- 
formance. 

The  bill  must  be  dismissed,  but  without  costs,  in 
consequence  of  tlie  incautious  mode  in  which  Defendant 
entered  into  the  agreement. 


Mr.  Hobhouse  asked  that  there  might  be  added  to 
the  decree  a  statement,  that  it  was  without  prejudice  to 
any  claim  at  law  for  damages. 


The  Master  of  the  Rolls. 

May  5.  I  can  make  no  reservation,  and  I  must  simply  dis- 

miss the  bill  without  costs.     In  my  opinion,  it  is  not  a 


case 
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case  in  which  I  should  give  either  costs  or  damages ; 

but  I  do  not  intend  to  fetter  a  Court  of  Law  on  the 

1  .     .  Franklinski 

subject  ^^ 

Ball. 


KING,  on  behalf,  &c,  v.  MARSHALL. 

June  I,  2,  6. 

i^N   the   12th   of  January,    1859,    The  Asphaltum  A  company 

^^     Company,    Limited,    was    duly    registered    pur-  bentures,^ 

suant  to  the  provisions  of  the  Joint-Stock  Companies  wherebv  they 

Act,  1856,  as  an  incorporated  company  with  limited  the  lands, 

liability.  tenementsand 

-^  estates  of  the 

company  and 

The  articles  of  association  provided,  that  the  com-  3e\.J^2nK^ 

pany  might  at  a  general  meeting  resolve   upon  bor-  Held,  that  the 

rowing  money,  either  by  way  of  mortgage  of  the  whole  and"he^capital 

or  any  part  or  parts  of  the  property  of  the  company,  no*  called  up 

or  by  debenture  notes,  or  by  such  other  security  or  charged  by 

securities  as  the  directors  and  the  person  or  persons  ""chdeben- 

advancing   or   lending  such   money  should   mutually 

agree  upon. 

An  extraordinary  general  meeting,  held  on  the  12th 
day  of  December,  1859,  authorized  the  directors  to 
borrow  upon  such  terms  and  conditions  as  they  might 
think  fit.  The  directors  accordingly  borrowed  certain 
sums,  on  the  security  of  debentures  of  the  company, 
from  different  persons,  and  amongst  them  from  the 
Defendant  ChappelL 

The  debentures  given  to  Chappell  and  the  other 
debenture  creditors  were  sealed  with  the  common  seal 
of  the  company,  and  were  in  this  form : — 

The  Asphaltum  Company,  Limited,  thereby  acknow- 
ledged 
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I  1864.       ledged  themselves  to  owe  Chappell  £100,  advanced 

by  him  Chappell  to  the  company,  to  be  repaid  by  the 
company  on  or  before  the  16th  day  of  August^  1864, 
with  interest.  It  then  proceeded  as  follows: — ^"Aod 
the  said  company  hereby  charge  all  the  lands^  tene- 
ments and  estate  of  the  said  company  and  all  tkdr 
undertaking,  as  a  security  for  the  due  payment  of  the 
said  principal  sum  and  interest  at  the  time  and  in  the 
manner  aforesaid."  And  it  was  declared,  that  all  the 
debenture  creditors  should  be  entitled  to  the  benefit  of 
their  respective  charges  pari  passu  and  without  any 
preference  or  priority  the  one  over  the  other. 

At  the  time  of  the  issuing  of  the  debentures,  the 
company  were  entitled  to  certain  mines  situate  in  the 
Island  of  Cuba,  which  contained  large  quantities  of  a 
substance  called  chapapote  or  asphaltum,  and  also  to 
certain  plant,  oil  and  material,  and  a  stock  of  chapa- 
pote or  asphaltum,  and  to  certain  patent  and  other 
rights  and  privileges. 

Under  a  resolution  passed  in  May  and  confirmed  in 
July,  1862,  the  company  was  being  wound  up  volun- 
tarily. At  the  date  of  the  resolution  for  winding  np, 
some  arrears  were  still  due  from  shareholders  in 
respect  of  calls  already  made,  and  four  shillings  a 
share  remained  uncalled  for. 

The  liquidators  got  in  such  arrears  and  calls,  bat  the 
amount  was  not  sufficient  to  pay  the  debts  of  the  said 
company,  which  was  insolvent. 

Questions  had  arisen  as  to  how  these  sums  ought  to 
be  disposed  of.  Chappell  and  the  other  debenture 
holders  contended,  that  the  moneys  received  by  the 

liquidators 


Kiiia 
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liquidators  in  respect  of  the  arrears  and  call  were  coin->       1864« 

prised  in  and  charged  by  their  debentures,  and  that 

they  were  applicable,  in  the  first  place,  to  the  payment 

of  the  debentures,  and  that  the  residue  only  was  appli-    MAK«iAi.t* 

cable  in  discharge  of  the  other  debts  due  to  the  general 

creditors  of  the  company. 

This  bill  was  filed  by  King  (a  general  creditor  of 
the  company)  on  behalf  of  himself  and  all  others  the 
creditors  (other  than  the  holders  of  debentures)  of  The 
Asphaltum  Company^  Limited^  against  the  liquidators 
and  Chappell  (a  debenture  holder),  praying : — 

That  the  true  construction  of  the  debentures  might 
be  ascertained  and  declared,  and  particularly,  that  it 
might  be  declared  that  the  moneys  received  by  the 
liquidators,  in  respect  of  the  arrears  of  calls  and  calls 
on  shares  made  by  the  liquidators,  were  not  comprised 
in  or  charged  by  the  debenture,  and  were  applicable 
to  the  payment  of  all  the  debts  of  the  company. 

Mr.  Jessel  for  the  Plaintiff.  The  unpaid  calls  are  not 
charged  by  these  debentures.  All  that  is  charged  is, 
first,  "the  lands,  tenements  and  estate,"  where  the  word 
''estate"  means  something  similar  to  lands  and  tene- 
ments, and  is  therefore  confined  to  real  estate;  and 
secondly,  "  the  undertaking,"  which  according  to  Com- 
panies Clauses  Consolidation  Act  (a)  means,  "  the  un- 
dertaking or  works  of  whatever  nature  by  the  special 
act  authorized  to  be  executed.  Unpaid  calls  constitute 
mere  debts,  and  uncalled  capital  does  not  constitute 
property,  but  merely  a  power  for  the  company  to  re- 
quire it     If  the  debentures  included  everything  both 

real 

(a)  8  4r  9  Fic<.  c.  16,  «r.  2,  41, 42,  and  Schedule  (C.) 
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1864.       real  and  personal,  it  would  be  ioipoBsible  for  the  com- 
pany to  carry  on  its  business. 

Mr.  Marten  for  the  debenture  holders.  The  word 
'' estate"  is  nomen  generalissimumf  and  will,  by  its  own 
proper  force,  carry  the  realty  as  well  as  the  personalty; 
The  Mayor  of  Hamilton  v.  Hodsdon  (a).  The  unpaid 
calls  are  debts  due  to  the  company;  19  ^  20  VicL 
c.  47,  s.  22;  20  if  21  Vict.  c.  14,  s.  13;  and  are  now 
provable  in  bankruptcy;  21  2r  22  Vict.  c.  60,  s.  18. 

They  are  therefore  part  of  the  property,  estate  and 
capital  of  a  company,  and  are  included  in  the  words 
^'estate"  and  ''undertaking."  The  debenture  holders 
have  priority  over  the  general  creditors  of  the  company 
in  respect  of  these  calls;  Robson  v.  M*Creiffkt(b); 
Fumess  v.  The  Cater  ham  Railway  Company  (c)\  Legg 
V.  Mathieson{d). 

Mr.  Swanston  for  the  Official  Liquidators. 

Mr.  Jessel  in  reply. 


The  Mastbr  of  the  Rolls. 

The  question  in  this  case  is  as  to  the  construe- 
tion  of  the  debentures  which  have  been  issued  by 
the  company,  and  whether  they  include  the  unpaid 
calls  and  the  calls  to  be  made  by  the  company.  The 
words  of  the  debentures  are  these  :—**  The  company 

hereby 

(a)  6  Moo.  P.  C  C  76,  82.  (c)  27  Beav.  358. 

(6)  25  Bern.  272.  (iQ  2  Giff.  71. 
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hereby  chaise  all  the  lands,  tenementB  and  estate  of       1864. 
the   said   company  and   all    their   undertaking   as   a 
security."    The  question  is,  if  they  include  the  unpaid 
existing  calls  and  the  future  calls  of  the   company, 
and  I  am  of  opinion  they  do  not. 

In  the  first  place,  the  word  ''  estate**  in  the  sentence 
^Mands,  tenements  and  estate*'  is  a  word  ejusdem  ge-^ 
neris,  and  the  meaning  is,  that  the  company  charges 
its  lands  and  tenements  and  other  like  property,  such 
as  hereditaments  and  what  may  properly  be  called 
hereditaments.  It  is  impossible  to  extend  it  to  a 
charge  on  the  personal  estate ;  the  more  especially  as 
if  it  were  so  extended,  the  word  ''undertaking"  would 
be  unnecessary;  and  if  these  words  included  everything 
in  the  world  the  company  possessed,  it  would  not  be 
necessary  to  go  further. 

Next,  as  to  the  charge  by  the  company  of  "  all  their 
undertaking,"  the  Lands  Clauses  Consolidation  Act 
gives  a  clear  and  accurate  definition  of  the  word 
*'  undertaking,"  and  I  think  that  that  is  the  proper 
definition  in  this  case.  If  the  charge  included  debts 
due  to  the  company,  it  could  not  carry  on  its  business, 
and  it  could  not  sell  anything  without  allowing  the 
debenture  creditors  to  receive  the  money.  I  cannot 
distinguish  one  debt  from  another  debt,  and  the  calls 
constitute  mere  debts  due  to  the  company.  It  would 
paralyze  the  proceedings  of  a  company,  and  prevent  it 
carrying  on  its  business,  if  I  held  the  contrary.  I  am 
consequently  of  opinion  that  the  general  creditors  are 
not  precluded  from  coming  against  such  portion  of  the 
undertaking  as  is  not  included  in  the  definition  of  that 
word  in  the  railway  act,  and  I  must  make  a  decla- 
ration 
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1864.       ration  according  to  first  paragraph  of  the  prayer  of  the 

^-^^^      bill. 
Kiva 


Mamhalk. 


The  Master  of  the  Rolls  afterwards  referred  to  a  case 
recently  decided  by  Vice-Chancellor  Kindersley  and 
affirmed  by  the  Lords  Justices  of  The  British  Prth 
tident,  ^c.  Society,  Ex  parte  Statdeyia),  in  which 
it  was  held,  that  future  calls  could  not  be  mortgaged 
under  a  power  to  borrow  ''  on  the  security  of  the  funds 
or  property  of  the  society." 


June  11, 13. 

A  bequest  of 
a  legacy  for 
the  enlarge- 
ment of  a 
parish  church 
IS  not  void 
under  the  Sta- 
tute of  Mort- 
main. 

Bequest  to 
an  executor  for 
his  trouble, 
held  not  pay- 
able, he  having 
been  prevented 
by  severe  ill- 
ness from 
proving  the 
will  and  from 
ever  acting. 


Re  HAWKIN'S  TRUSTS. 

npHE  testatrix  by  her  will,  dated  the  7th  of  November, 
-^  1862,  bequeathed  to  the  Rev.  W.  Edebnan  a  le- 
gacy of  6001.  ^*for  the  enlargement  of  his  church  at 
Merton:' 

She  also  appointed  him  one  of  her  executors,  and 
gave  him  a  legacy  of  200L  ^*for  his  trouble.*^ 

The  testatrix  died  on  the  10th  of  November,  1862, 
At  her  death,  Mr.  Edelman  was  confined  to  bis  bed, 
severely  ill,  and  suffering  under  a  malady  of  which  he 
died  about  seven  weeks  after  the  testatrix.  He  did 
nothing  as  executor,  and  he  manifested  no  intention 
as  to  whether  he  would  or  would  not  act  in  that 
character. 

Two 

(a)  33  I.  J.  (Ch.)  535. 
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Two  questions  arose^  firsts  as  to  the  yalidity  of  the        1864. 
gift  for  the  enlargement  of  the  church ;  and  secondly, 
whether  the  executor  was  entitled  to  his  legacy. 

Mr.  Hobhouse  and  Mr.  BfisiotDe^  for  the  residuary 
legatee,  contended  that  the  6rst  legacy  was  void  under 
the  Mortmain  Act  (9  Geo.  2,  c.  36),  as  it  tended  to 
bring  further  land  into  mortmain,  and  that  it  did  not 
come  within  the  exception  of  the  43  Geo.  3,  c.  108, 
8.  1,  the  testatrix  having  died  before  the  expiration  of 
three  months  from  the  date  of  her  will ;  Dixon  v. 
Butler  {a)  \  The  Church  Building  Society  v.  Barlow  (b\ 

Secondly.  That  the  executor,  who  had  neither  proved 
the  will  nor  acted,  was  not  entitled  to  a  legacy  given 
to  him  "for  his  trouble;"  Harrison  v.  Rowley {c); 
Williams  on  Executors{d) ;  Brydges  v.  Wotton{e). 

Mr.  Humphrey^  for  the  representative  of  Mr.  Edelman, 
argued  that  the  legacy  to  the  executor  was  payable, 
unless  it  could  be  shewn  that  he  had  expressed  some 
intention  not  to  act ;  and  that  here,  nothing  but  severe 
illness  and  death  had  prevented  the  executor  from  per- 
forming the  duties  of  his  office. 

Mr.  Martindale  for  the  present  incumbent  of  Merton. 
The  legacy  for  the  enlargement  of  the  church  is  clearly 
valid,  unless  you  can  shew  that  the  statute  cited  is  a  dis- 
abling, instead  of  what  it  professes  to  be,  an  enabling 
statute.  For  the  purpose  of  enlarging  the  church,  it  is 
not  necessary  to  obtain  any  additional  land ;  but  even 
if  it  were  left  discretionary,  either  to  procure  additional 
land,  or  make  the  improvements  on  the  old  site,  still  that 

discretion 

(a)  3  Ymmge  4-  C  677.  {d)  hth  ed.  1152. 

(6)  3  De  G.,  M.  *  G.  120.  (e)  I  Vu.  4r  B.  137. 

(c)  4  VtM.  212. 
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Hawkih'i     Ryder  (b) 
Tkubtb. 


discretion  would  make  the  gift  good ;  Attametf-General 
V.   Pars(m8(a);    The  Mayor,  ^c.    of  Faversham   f. 


Mr.  Swanston  for  the  sole  surviving  executor. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  legacy  of  5002.  for  the  en- 
largement of  the  church  is  valid.  The  amount  ought  to 
be  invested  and  carried  over  to  the  separate  account  of 
this  legacy,  with  liberty  to  apply  at  Chambers.  I  shall 
not  require  any  one  but  the  incumbent  to  attend;  and 
on  proof  that  the  money  has  been  properly  expended, 
I  shall  order  payment  to  him. 

I  feel  some  difficulty  as  to  the  legacy  to  the  executor. 


Tfie  Mastbr  of  the  Rolls. 

June  13.  In  ^ij{g  case,  the  question  which  I  reserved  for  con- 

sideration was  this :— Whether  a  legacy  which  was  given 
to  an  executor  for  his  trouble  was  payable  to  him.  Tbe 
testatrix  died  on  the  10th  November,  1862,  and  the 
executor  died  on  tbe  31st  of  December  following, 
having,  during  the  whole  of  that  interval,  been  so  ill, 
that  it  was  impossible  for  him  to  rise  from  bis  bed  to 
prove  the  will,  or  take  on  himself  the  office  of  executor. 
I  was  at  first  not  satisfied  that  he  might  not  be  entitled 
to  the  legacy,  he  being  prevented  by  the  act  of  God,  from 
performing  the  duties  of  that  office.  I  have,  however, 
been  since  referred  to  a  case  of  Hanbury  v.  Spooner  (c), 

which 

(fl)  8  Vet.  186.  GfJ,  M.  *  G.  350. 

(b)  18  Beav.  318,  cmd  5  De         (e)  5  Beau.  630. 
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which  seems  to  have  decided  the  exact  pomt,  that  the        1864. 

executor  is  not  entitled.     In  that  case,  an  aged  executor,      ^^">^ 

who  was  incapable  by  bodily  and  mental  infirmity  of     Hawkin's 

proving  the  will,  was  held  not  entitled  to  a  legacy  given       TRuwi. 

by  the  testator's  will  to  him  as  executor.     That  is  the 

exact  point  here.     It  is  true,  that  a  greater  length  of 

time  had  elapsed  in  that  case  than  in  the  present, — for 

there  the   testator  died  in  1839  and  the  executor  in 

1841 ;  but  that  can  make  no  difference,  the  principle  is 

the  same,  and  if  the  executor  is  unable  to  prove,  he  is 

not  entitled  to  the  legacy.     The  Master  found,  in  that 

case,  that,  during  the  whole  period,  the  executor,  from 

mental  as  well  as  bodily  infirmity,  was  wholly  incapable 

of  undertaking  the  duty  of  executor;  and  Mr.  James 

Parher  argued,  that  to  disentitle  the  executor  be  must 

refuse  to  prove  the  will,  and   also   that  the  executor 

was  released  from  the  condition  by  the  act  of  God, 

be  being,  by  the  act  of  God,  unable  to  perform  it.     But 

Lord  LangdaUf  without  hearing  the  other  side,  held 

that  the  executor  was  not  entitled  to  the  legacy. 

I  cannot  make  any  distinction  between  three  weeks 
and  three  years,  and  I  must  hold  that  the  executor  is 
not  entitled. 


Note. — See  Calvert  v.  Sebbon,  4  Beav.  222,  and  the  note  thereto  ; 
Angermann  v.  Ford,  29  Beav.  349,  and  the  note  at  page  352 ;  Grijffiths 
V.  Frtien,  11  Sim.  202;  Christian  v.  Devereux,  12  Sim.  269. 
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WATSON  V.  WATSON. 

April  26. 

A  legacy  by  a  HpHE  testator,  by  his  will  dated  in  1837,  bequeathed 
feJ^ninLt,  "  *^  ^'*   grandchild    Sarah    Watson    Graham, 

parentit  to  ti  daughter  of  Captain  Joseph    Chaham/'  the  sum  of 

child  is  not  ^  -^. 

satisfied  by  ^,&W/. 
occasional 

small  gifts  in  ^,  .  ^o«Txr  ^        y  -       trt    r^ 

the  testator's  On  the  marriage  of  Sarah  Watson  OraJtam  m  1858, 
llgicy^^f^  *  ^^^  testator  had  given  her  a  sum  of  1,000/.  £3  per 
2,500/  was  Cents.,  which  had  been  settled  by  her  marriage  settle- 
protMiohya  ^^^^'  I'be  testator  had  made  her  other  gifts,  and, 
gift  of  1,000/.  about  three  months  previous  to  her  marriage,  he  had 
Stock  on  mar-      ,  ,        o/\?       tt    t     t     i        •      ir»/>i       •  ^  i 

riage,  but  not   given  her  80/.     He  had  also,  m  1861,  given  to  her  and 

and^i'oo?^OT^'  her  husband  100/.,  and  he  had  also  voluntarily  made 
hv  an  annual  them  an  allowance  of  60/.  a  year,  payable  quarterly, 
wITJearf     ^^^^  ^^^^^  marriage  to  his  death. 

In  order  to 
create  a  case 

of  satisfaction       The  testator  died  in  1862  without  having  revoked  the 
ofalepcy        j 
given  by  a  per-      &  ^ 
■on  in  loco  pa- 

reration  must        Sarah  Watson  Graham  was  the  daughter  of  a  son 

exist  at  the  of  the  testator  born  before  his  marriage,  and  she  had 
date  of  the  ,  .  i    i        .  i  it  -       .       i     »         i 

will.  always    resided   with    and    been    maintained    by   the 

be'^  ^? Id^      testator,  who  had,  as  the  Court  held,  clearly  placed 

tanto  satisfied    himself  in  loco  parentis  towards  her. 

by  a  gift  of 

stock:  Ae/</that 

its  value  must       Under  these  circumstances,   the  Plaintiffs  insisted 

as  at  the  time  ^^^  ^^^  legacy  of  2,600/.  was  satisfied  and  adeemed 
of  the  gift.        to  the  extent  of  the  1,000/.  £3  per  Cents,  and  the 

other  payments  made  by  the  testator  to  Sarah  Watson 

Graham, 


Mr. 
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Mr.  Seboyn  and  Mr.  Budffe  for  the  Plaintiff. 

Mr.  Sobhause  and  Mr.  G.  L.  Russell  for  the  De-  ^^ 

fendants.  W^"^"- 

Powys  ▼•  Mansfield  {a);  Pym  r.  Lochyer  (b);  Ex 
parte  Pye{c);  Potvel  v.  Cleaver  (d);  Ravenscroft  v. 
Jones  (e)j  were  cited. 


The  Master  of  the  Rolls. 

As  to  the  principal  point,  I  am  in  the  Plaintiff's 
&vonr;  but  as  to  little  payments  of  sums  of  money, 
I  am  clear  that  they  are  never  to  be  treated  as  a  satis- 
faction or  ademption  of  a  legacy.  They  are  only 
meant  as  presents,  as  in  the  case  of  new-year's  gifts, 
birthday  presents,  Christmas  boxes,  and  such  small 
sums. 

I  concur  in  the  remark  that  the  rule  of  satisfac- 
tion in  cases  of  parent  and  child  is  technical,  and 
one  not  to  be  extended,  and  that  it  more  often  defeats 
the  intention  than  gives  effect  to  it.  But  my  province 
is  to  administer  the  existing  law,  and  nothing  but  an 
act  of  parliament  can  change  a  principle  of  law  which 
has  been  long  sanctioned  and  followed  by  the  greatest 
Judges.  The  rule  applies  not  only  to  parent  and  child, 
but  also,  although  that  relation  does  not  naturally  exist, 
to  every  person  choosing  to  create  that  relation  between 

himself 

(a)  3  Myl.  Sf  Cr.  359.  (d)  2  Bro.  C.  C.  499. 

(6)  6  MyL  4*  Cr.  29.  (0  32    Beav.    669,    and   qf- 

(c)  18  Vet.  140.  firmed  33  L.  J.  (CA.)  482. 
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1864.       himself  and  a  child,  and   to  take  upon  himself  the 
duties  of  a  father. 


The  only  question  here  is,  whether  the  testator  has 
created  that  relation?  I  quite  concur  in  this:  that  it 
must  exist  at  the  making  of  the  will.  But  if  the  tes- 
tator did  not  place  himself  in  loco  parentis  in  this  case, 
I  am  at  a  loss  to  conceive  in  what  case  such  a  relation 
could  arise.— [His  Honor  here  examined  the  evidence, 
and  came  to  the  conclusion  that  the  testator  had  clearly 
placed  himself  in  loco  parentis."] 

It  is  probable  that,  when  this  lady  married,  the 
testator  never  thought  of  the  legacy,  and  never  intended 
to  diminish  it,  yet  the  rule  of  law  applies,  and  it  re- 
quires distinct  evidence  to  rebut  it  and  to  prevent  its 
application. 

I  am  of  opinion  that  this  legacy  was  satisfied  to  the 
extent  of  the  value  of  the  l,000iL  Stock,  which  must  be 
deducted  from  the  legacy.  The  value  of  the  Stock 
must  be  ascertained  at  the  date  of  the  settlement,  for  it 
is  the  same  thing  as  if  the  testator  had,  at  that  time, 
given  a  sum  of  money  which  was  then  laid  out  in  £3  per 
Cent.  Stock. 
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SHEPHERD  V.  ALLEN. 

Apr.  29,  30. 

TN  1848,  the  Plaintiff  and  the  Defendant  entered  into  A  partnership 

•*"     partnership,  and,  by  the  partnership  articles,  it  was  diJ[,']ved  as 

agreed  that  the  agreement  should  continue  in  force  as  fro*"  ^!!?.^**® 
.  o»      ,      .       .   1        ,  .   1  ,    ,  of  the  filing  of 

long  as  Sheptierd  might  thmk  proper,  and  done  away  a  bill  which 

with  when  he  should  think  proper.  prayed  for  its 

^     ^  dissolution* 

On  the  15th  o(  August,  1863,  the  Plaintiff  instituted 
this  suit  praying  a  dissolution  and  account.  A  question 
was  raised  whether  there  was  still  an  existing  partner- 
ship; and,  secondly,  from  what  period  it  ought  to  be 
dissolved. 


Mr.  Sehoyn  and  Mr.  C  Browne  for  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Shea  for  the  Defendants. 

The  Master  of  the  Rolls  held,  that  there  was  a  part* 
nership  at  will,  and  that  it  ought  to  be  dissolved  as 
from  the  16th  of  August,  1863,  the  date  of  filing  the 
bill. 

Reg.  Lib.  1864,  B.  Fol.  2842. 
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MOET  V.  COUSTON. 

May  2,  3. 
A  penoD  in-     fTlHE  PlaintifTs  were  the  producers  of  a  wine  well 

ing  gwSs    "  known  as  "  MoeVz  Champagne." 

bearing  the 

spurious  trade-  nw       -i^   #.      i  .  i  11 

mark  of  ana-  The  Defendants  were  wine  merchants,  and  between 

ther  person  is  March,  1862,  and  Amxl,  1863,  they  had  innocently 
not,  m  equity,  '  '  r      »  >         /  i 

liable  to  ac-  purchased  and  sold  in  England  105  dozens  of  chain- 
profits  made*  P^S"^^*  which  was  marked  and  branded  as  "  Moel'i 
thereby,  but  Champagne,"  but  was,  in  fact,  spurious.  The  Defend- 
the  trade-  ^"(^7  however,  had  no  knowledge  that  the  wine  was 
??Id  "  *°"  ^^*  ^^^  genuine  produce  of  the  Plaintifis. 
injunction. 

A  Plaintiff, 
who  was  only       In  July,   1863,  the   Plaintiffs   instituted   this   suit 

injunction  and  against  the  Defendants,  praying  for  an  injunction  and 

costs,  insisted  t^g  recovery  of  the  profits  made  by  the  Defendants 
also  on  an  .  . 

account    The  by  the  sale  of  the  spurious  wine  and  for  an  account 
Defendant 
offered  to  sub- 
mit to  the  in-        After  the  answer  had  been  filed,  the  Plaintiffs  pro- 

om^cMtsr'   '  posed  to  stay  all  proceedings  on  payment  of  the  profits 

The  Plaintiff    ^Lud  cosls.    The  Defendants  would  not  accede  to  this, 

having 

brought  his      but  offered  to  submit  to  a  perpetual  injunction  on  each 

hearing  the  P^^V  P^y'^^g  ^^*  ^^^  costs.  This  was  not  accepted. 
Court  held  and  consequently  the  Plaintiffs  brought  the  cause  on 
both  parties       i>      1        •  I 

in  the  wrong,    for  heanng. 

and  gave  no  I 

costs  to  either 

tide.  Mr.  Selwyn  and  Mr.  W.  D.  Gardiner  for  the  Plain- 

tiffs. The  Defendants  are  liable  to  account  for  the  profits; 
Car  tier  v.  Carlile  (a).  They  have  not  offered  to  submit 
to  such  a  decree  as  the  Plaintiff  are  entitled  to,  and 

they 
(o)  31  R'flo.  292. 
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they  bave  compelled  them  to  bring  the  cause  to  a 
hearing.  The  Derendants  ought,  therefore,  to  pay  the 
costs  of  SQity  even  though  the  account  should  not  be 
granted ;  Burgess  v.  Hills  (a) ;  Burgess  v.  Hately  (J). 

Sir  H.  Cairns  and  Mr.  B,  B.  Rogers^  contra.  The 
Defendants  have  acted  innocently  and  in  ignorance  of 
the  Plaintiffs'  rights;  they  have  themselves  been  de- 
ceived, and  therefore  are  not  liable  to  account  for  profits. 
In  Edehten  v.  Edelsten{c\  the  Lord  Chancellor  held 
that,  where  a  trade-mark  of  ^.  B,  is  used  in  ignorance 
by  another  person,  A.  B,  is  entitled  neither  to  an  ac- 
count or  compensation,  except  in  respect  of  any  user 
after  he  became  aware  of  the  prior  ownership. 

Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

The  case  stands  thus :  it  appears  that,  in  the  early 
part  of  the  year  1862,  and  throughout  that  year,  the 
Defendants  bought  from  an  agent  in  London  a  quantity 
of  champagne,  apparently  ^'  MoeCs^^  but  which  turned 
out  to  be  spurious.  The  bill  was  filed  in  Juhjy  1863, 
and  the  question  is,  whether  the  Plaintiffs  are  entitled 
to  an  account  of  the  profits  made  by  the  Defendants 
by  the  sale  of  the  spurious  champagne,  and  whether 
the  Plaintiffs  are  entitled  to  the  costs  of  this  suit. 

I  have  always  held,  that  where  the  Plaintiff  is  en- 
titled to  an  injunction,  that  right  carries  with  it  the 
right  to  the  costs  of  suit  I  have  held  in  several  cases, 
particularly  in  Burgess  v.  Hills  (d),  that  this  was  the 

right 

(a)  26  Beoff.  244.  (r)  1  De  Gear,  J.  4  S.  185. 

{b)  26  Bcav.  249.  {d)  26  Beao.  244. 

pp2 
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right  of  a  Plaintiff.  The  course  usually  adopted  by  a 
Defendant,  when  he  finds  he  cannot  resist  the  injanc- 
tion,  is  to  pay  the  costs  and  submit  to  the  injuoction, 
and  then  the  matter  is  at  an  end. 

But  the  case  here  is  very  different,  for  here  the 
Plaintiffs  never  limited  their  demand  to  the  costs  and 
the  injunction,  but  they  asked  and  insisted  on  an  ac- 
count of  the  profits.  If  they  had  merely  asked  for  the 
injunction  and  costs,  they  would  have  been  entitled  io 
have  a  decree  in  their  favor  with  costs;  but  they 
have  asked  for  something  more  than  they  are  entitled 
to,  and  the  case  therefore  is  different. 

On  authority  and  principle  it  is  clear,  that  if  a  maa 
manufactures  goods  and  knowingly  marks  them  with 
the  trade-mark  of  another  person,  he  is  accountable  for 
the  profits  so  made.  Thus,  if  a  man  brews  porter,  and 
puts  the  name  and  mark  of  Guiness  upon  it,  knowing 
he  has  no  right  to  that  mark,  and  sells  his  own  manu- 
facture as  the  manufacture  of  another  person  he  is 
liable  to  account.  Even  if  he  did  not  at  first  know 
that  there  were  such  persons  as  Guiness  ^  Co.,  still,  if 
when  he  has  that  knowledge  he  continues  the  sale,  it 
makes  him  accountable  to  them  for  the  profits  obtained 
by  the  use  of  their  name. 

But  if  a  person,  who  is  not  a  brewer,  applies  to  an 
agent  for  Guiness*s  porter,  and  that  agent  sends  him  a 
spurious  article  under  that  name,  such  person  is  in  no 
default  until  he  is  told  that  the  porter  he  is  selling  is 
not  that  of  Guiness;  and  though  Guiness  is  entitled  to 
an  injunction  to  restrain  the  future  sale  of  the  spurious 
article,  he  is  not  entitled  to  an  account  of  the  profits. 
In  such  a  case,  the  Defendant  ought  to  pay  the  costs 
and  submit,  saying,  '^  I  have  been  misled  by  another 

person. 
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person,  and  I  cannot  compel  you  to  p$ty  the  costs  of       1864. 
protecting  your  property." 

This  principle  has  been  laid  down  in  many  cases,  as 
in  MillinffCon  v.  Fox  (a).  There  the  Defendants  were 
using  the  Plaintiffs'  trade-mark,  the  profits  made  were 
only  6L  10^.,  and  the  Defendants  submitted  to  the  in- 
junction :  after  this,  the  cause  was  brought  to  a  hearing, 
and  the  account  was  abandoned.  Lord  Cottenham  held 
that  the  Plaintiffs  were  entitled  to  an  injunction,  but 
not  to  costs. 

In  Edelsten  v.  Edehten  (Jb),  the  Lord  Chancellor  laid 
it  down  distinctly,  that  '^  although  it  is  well  founded  in 
reason^  and  also  settled  by  decision,  that  if  A.  has 
acquired  property  in  a  trade-mark,  which  is  afterwards 
adopted  and  used  by  B.^  in  ignorance  of  A.^s  right.  A, 
is  entitled  to  an  injunction,  yet  he  is  not  entitled  to  any 
account  of  profits  or  compensation,  except  in  respect  of 
any  user  by  B,  after  he  became  aware  of  the  prior 
ownership." 

On  looking  at  the  evidence  in  this  case,  I  find  that 
the  Plaintiffs  fail  in  establishing  any  such  knowledge 
on  the  part  of  the  Defendants. 

Both  parties  are,  therefore,  in  the  wrong.  If  the 
Defendants  had  offered  to  submit  to  the  injunction  and 
to  pay  the  costs,  and  the  Plaintiffs  had  afterwards 
brought  the  case  to  a  hearing,  I  should  have  given  the 
Defendants  their  costs  subsequent  to  that  offer. 

I  can  only  grant  the  injunction,  and  I  can  give  no 
costs  and  no  account. 

(a)  3  Myl  Sf  Cr.  338.  (6)  1  De  Oex,  J,  if  5. 185. 
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Mtnf  27. 


LEARY  t;.  SHOUT. 


A  partnership   TN  1860,  the  Plaintiff  and  Defendant  entered  into 
dUwlved^by  partnership  as  brokers  for  ten  years  from  January, 

decree  of  the     1861.    In  Marchj  1863,  the  Plaintiff  made  complainte 
Court  at  the  _  .  .  *     i    •       •  j  i. 

end  of  three      as  to  the  partnership  accounts  being  m  arrear,  anabe 

years,  the  re-    threatened,  through  his  solicitors,  to  take  steps  to  obtain 
lationsbe-  >  ts  »  r 

tween  the  a  dissolution. 

partners  being 

such  that  it 

could  not  be         A  violent  outbreak  took  place  on  the  16th  of  Jt/ay, 

SvSu^eu!***  1863,  when  the  Defendant  expressed  himself  towards 
either  party,  the  Plaintiff  in  very  violent  language.  The  conse- 
quence was,  that  no  communication  had  ever  since 
taken  place  between  them  except  in  writing,  and  the 
Defendant  had  refused  to  resume  personal  commani- 
cation  with  the  Plaintiff.  Two  days  after  (1 8th  May, 
1863)  the  Defendant's  solicitor  wrote  to  the  Plaintirs 
solicitors,  stating  that,  after  the  angry  words  on  the  16tb, 
it  would  be  unadvisable  to  attempt  to  continue  the  part- 
nership, and  proposing  a  dissolution.  The  Plaintiff 
was  willing  to  have  a  dissolution,  but  the  parties  not 
having  been  able  to  agree  upon  the  terms,  this  bill  was 
filed  in  September,  1863,  for  a  dissolution,  and  to  have 
the  accounts  taken.  The  grounds  on  which  the  Plaintiff 
rested  his  case  were,  the  quarrel  and  the  refuaa!  of  the 
Defendant  to  resume  personal  communication,  and 
several  other  acts  of  the  Defendant,  the  principal  of 
which  were  as  follows : — ^The  Plaintiff,  while  absent  on 
business,  had  written  instructions  to  his  clerk  as  to  an 
allowance  of  2^/.  per  cent,  on  some  contract  The 
Defendant  cut  out  this  part  of  the  instructions,  and 
wrote  opposite  it,  **  an  honest  broker  would  at  once, 

and 


CASES  IN  CHANCERY. 

and  IB  booody  to  allow  it  [the  2^1.  per  cent.]  to  bis 
employer,  and  not  to  a  man  who  has  nothing  to  do 
with  the  transaction.  I  trust  no  such  irregular  trans- 
action will  be  placed  before  me  again." 

The  Defendant,  also,  in  July,  1863,  disclosed  the 
contents  of  one  of  the  Plaintiff's  books  used  by  him 
prior  to  the  partnership,  in  which  he  found  a  sum  of 
11/.  carried  to  profit  and  loss  account.  This  he  sug- 
gested belonged  to  Mr.  P.,  and  he  informed  a  mutual 
friend  (Mr.  Bateman)  of  the  fact,  and  instigated  him  to 
recover  it  from  the  Plaintiff. 

The  Defendant  attributed  the  quarrel  to  the  Plaintiff, 
and  said,  that  after  the  filing  of  the  bill,  he  had,  in  , 

December,  1863,  verbally  offered  to  resume  personal 

communication  with  the  Plaintiff,  to  which  the  Plaintiff  < 

made  no  reply.  I 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  Plaintiff,  argued, 
that  under  the  present  altered  state  of  circumstances, 
and  the  state  of  feelings  and  conduct  of  the  parties,  it 
was  impossible  that  the  business  could  be  conducted  in 
a  mode  essential  to  its  success,  and  that  any  attempt 
to  make  the  partners  act  together  for  the  remainder  of 
the  term  would  be  productive  of  irreparable  injury  to 
both.  That  the  partnership  ought  therefore  to  be  dis- 
solved ;  Loscambe  v*  Russell  (a) ;  Smith  Y.Jeyes  (ft);  J7ar«- 
rison  v.  Tennant  (c) ;  Watney  v.  Wells  (rf) ;  Essell  v.  Hay- 
ward  (tf). 

Mr.  Baggallay  and  Mr.  Rasch,  for  the  Defendant, 
attributed   the  altered  state  of  circumstances  to  the 

conduct 

(a)  4  Sim,  11.  (J)  30  Beav.  56. 

{b)  4  Beav.  503.  {e)  lb.  158. 

(c)  21  Beoo.  482. 
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conduct  and  demeanor  of  the  Plaintiff,  and  they  argued, 
''that  no  party  was  entitled  to  act  improperly,  and  then 
to  say  the  conduct  of  the  partners,  and  their  feelings 
Shout*  towards  each  other,  were  such  that  the  partnership  could 
no  longer  be  continued,  and  that  the  Court  would  not 
allow  any  person  so  to  act,  and  thus  to  take  advantage 
of  his  own  wrong ;"  Harrison  v.  Tennant  (a). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  partnership  must  be  dis- 
solved. 

It  is  not  necessary  to  go  into  or  seek  for  an  explana- 
tion of  the  reasons  which  induced  these  quarrels  between 
the  partners ;  the  real  fact  seems  to  be  (to  use  the  ex- 
pression of  the  Defendant's  witness,  Mr,  Bateman),  th^i 
the  Defendant,  on  the  16th  of  May,  did  '^  turn  and  tell 
the  Plaintiff  his  mind,"  and  that  this  was  done  in  an 
extremely  offensive  manner.  He  has  also  imputed  dis- 
honesty and  made  other  charges,  the  impropriety  of 
which  he  seems  to  admit,  and  which  the  Plaintiff  felt 
acutely.  After  this  discussion,  both  the  Plaintiff  and 
the  Defendant  were  convinced  that  the  partnership 
could  not  go  on,  and  that  it  must  be  dissolved.  The 
Defendant's  solicitor  wrote  to  that  effect  two  days  after, 
and  this  bill  was  filed  in  September,  only  because  the 
parties  could  not  agree  on  the  terms  of  dissolution. 

When  I  find  that  this  violent  species  of  attack  has 
been  made  by  the  Defendant  on  his  partner ;  that  the 
Defendant  has  cut  out  the  Plaintiff's  instruction  to  his 
clerk,  and  writes  against  it  the  statement,  that  an  honest 
broker  would  act  in  a  manner  opposed  to  the  instrac- 

tioos; 
(a)  21  Beav.  493. 
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tions;  and  when,  in  addition,  I  find  that  the  Defendant  1864. 
has  communicated  to  a  friend  the  fact  of  a  balance  of 
11/.  having  been  carried  to  the  profit  and  loss  account, 
and  has  asked  him  to  recover  it,  instead  of  applying  to 
his  partner  for  an  explanation,  I  think  it  clear,  that,  in 
this  state  of  circumstances,  the  partnership  cannot  go 
on  with  advantage  to  either  party,  and  that,  as  all  the 
cases  cited  shew,  there  must  be  a  dissolution.  As  it 
stands,  there  is  a  breach  between  the  partners,  which 
is  irreparable,  and  that,  in  my  opinion,  was  occasioned 
not  by  the  Plaintiff  but  by  the  Defendant,  and  there- 
fore the  passage  cited  from  my  judgment  in  Harrison 
V.  Tennant  does  not  apply. 

All  that  I  can  do  is  to  dissolve  the  partnership  from 
this  day,  and  to  direct  the  accounts  to  be  taken  on  the 
footing  of  the  partnership  articles. 


LONG  V.  BOWRING. 

June  24,  25. 
TN  January  J  1862,  the  Clothworhers'  Company  agreed  The  Defend- 
-*■     to  grant  a  building  lease  of  some  property  in  the  ^  ~nt*^e 
city  of  London  for  a  term  of  ninety-nine  years,  when  Plaintiffs  an 
the  houses  agreed  to  be  built  thereon  had  been  erected,  property  held 

The  benefit  of  this  agreement  was  vested  in  the  Defend-  V  1™  ^^^^^ 

•n        •  the  C.  com- 

ant  Bownng.  pany,  and  he 

covenanted 
that  if  the  C. 
Boioring,  being  desirous  of  obtaining  immediate  pos-  company  re- 

session  ^  ^^^^^^  f^^ 

that  purpose, 
he  would  pay  the  Flaintifis  1,000/.  by  way  of  liquidated  damages  :^  Nf/i/,  that  the 
Defendant  could  not  escape  a  specific  performance  by  refusing  to  apply  for  a  licence 
and  by  paying  to  the  Plaintifis  the  1,000/. 

A.  agreed  to  grant  B.  a  lease,  but  before  he  had  done  so,  he  mortgaged  the  property 
to  C  with  notice,  who  in  no  way  contested  A.'m  right  to^  the  lease  :^-i/c/(/,  that  C» 
was  not  a  proper  party  to  a  suit  for  specific  performance. 


LOMG 
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1864.  session  from  the  tenant,  who  had  still  a  short  unexpired 
term  therein,  entered  into  an  a^eement,  dated  the 
19th  of  May  J  1862,  by  which  it  was  agreed  that  the 
BowaiNo.  tenant  should  give  up  possession  to  Bowring  and  sur- 
render his  lease;  and  Bowring  (amongst  other  things) 
covenanted  that  he  would  grant  to  the  Plaintiffs  John 
Pollock  Long  and  Thomas  Wikon  Long  an  underlease 
of  a  portion  of  the  premises,  when  rebuilt  (which  was  to 
be  prior  to  the  26th  of  March ^  1863)  for  a  term  of 
thirty  years* 

And  Bowring  covenanted  with  the  Plakitifb  John 
Pollock  Long  and  Thomas  Wilson  Long,  that  if  the 
Clothworkers*  Company  should  refuse  to  grant  a  licence 
to  him  to  underlet  the  said  premises  to  the  Plaintiffs, 
John  Pollock  Long  and  Thomas  Wilson  Long,  '*  or  in 
case  such  licence  should  not  be  obtained  on  or  before 
the  24th  June,  1864,  then  and  in  either  of  such  cases," 
Bowring  would,  on  or  before  the  24th  oi  July,  1864,  pay 
to  the  Plaintiffs  John  Pollock  Long  and  Thomas  Wilson 
Long  the  sum  of  1,000/.,  ''  which  sum  it  was  thereby 
mutually  agreed  between  Bowring  and  John  Pollock 
Long  and  Thomas  Wilson  Long  should  be  the  damages 
ascertained  and  fixed  by  them  for  not  obtaining  sudi 
licence,  such  sum  to  become  a  just  debt,  and  to  be  re- 
coverable in  any  of  her  Majesty's  courts  of  law,"  and  that 
^oimii^  should  not  have  power  to  dispute  such  amount) 
but  should  be  estopped  by  the  agreement  from  so  doing; 
but,  on  such  payment,  John  Pollock  Long  and  Thomas 
Wilson  Long,  their  executors  or  administrators,  were  to 
give  up  possession,  paying  a  proportionate  part  of  the 
stipulated  rent,  **  and  if  not  in  possession,  they  should 
not,  after  payment  of  such  1,000/.,  require  possession  or 
any  lease  of  the  said  premises  in  any  case/* 

The  tenants  surrendered  their  leasei  and  gave  up  poi^ 

session, 


BowaiMG. 
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session,  and  Bowring  obtained  his  lease  from  the  Cloth-'        1864. 
workers*  Company^  which,  on  the  12th  of  August,  1863^      ^T*^^"^^ 
be  mortgaged  by  underlease  to  Tasker  and  others  for     ^    v. 
9,000/.    The  mortgagees  took  with  notice  of  the  Plain- 
tiffs' rights,  and,  according  to  their  answer,  they  *^  did 
not  claim  and  never  had  claimed  any  right  or  interest 
in  the  premises  in  priority  or  opposition  to  any  right, 
interest  or  equity  which  the  Plaintiffs  had  prior  to  the 
12th  ot  August,  1863.    They  said  they  ^'  were  perfectly 
ready  and  willing  and  had  always  been  ready  and  willing 
to  give  effect  to"  the  Plaintiffs'  rights  against  Bowring 
under  the  agreement. 

The  Clothworhers*  Company,  according  to  their  usual 
practice,  were  accustomed  to  grant  a  licence  to  underlet, 
if  applied  to  for  that  purpose,  but  Bowring  refused  to 
make  any  such  application,  and  he  insisted  that  he  had 
a  right  to  refuse  to  make  any  such  application,  and,  in 
lieu  thereof,  to  pay  the  Plaintiff  the  penalty  of  1,000/., 
according  to  the  agreement. 

The  Plaintiffs  filed  this  bill  against  Bowring  and  the 
mortgagees,  praying  a  specific  performance  of  the  agree^ 
ment  of  the  19th  of  May,  1862,  and  that  the  Defendants 
might  be  ordered  to  make  a  proper  application  for  a 
licence  to  underlet  to  the  Plaintiffs.  The  bill  also  prayed 
an  injunction  to  restrain  the  Defendants  from  applying 
for  a  licence  to  underlet  in  favor  of  any  other  person. 

Mr.  BaggaUay  and  Mr.  W.  Pearson  for  the  Plaintiffs. 
Mr.  Selwyn  and  Mr.  Chitty  for  Bowring. 
Mr.  A.  E.  Miller  for  the  mortgagees. 

The  Master  of  the  Rolls. 

On  the  construction  of  the  agreement  and  of  the 

clause 
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1864.  clause  in  it,  which  has  been  so  much  referred  to,  I  am  of 
opinion  that,  although  the  lease  has  not  been  obtained, 
the  Plaintiffs  have  a  right  to  a  specific  performance  of 
the  contract.  Bowring  entered  into  an  agreement  with 
the  Longs  to  grant  them  an  underlease.  If  Bowring 
had  so  intended,  he  might  have  introduced  into  the 
agreement  a  clause  to  this  effect : — ^*  I  shall  be  at 
liberty  to  discharge  myself  from  the  obligation  of  the 
agreement  upon  payment  to  the  Plaintiff  of  a  sum  of 
1,0002."  If  that  had  been  the  meaning  of  the  parties,  it 
would  have  been  easy  to  express  it  But  I  think  that 
the  real  meaning  of  the  clause  is,  not  to  give  Bowring 
this  option,  but  to  give  to  Long  the  option  whether 
they  would  have  the  agreement  specifically  enforced, 
or,  in  lieu  thereof,  accept  a  sum  of  1,000/.  Every 
covenant  is  to  be  taken  most  strongly  against  the  cove- 
nantor, in  the  same  way  as  every  grant  against  the 
grantor,  and  accordingly,  the  clause  of  this  agreement 
on'  the  part  of  Bowring  is  for  the  benefit  of  Long. 
Consider  what  the  rights  of  the  parties  would  be  if  this 
clause  were  struck  out,  and  Bowring  did  not  apply  for 
a  licence.  The  Plaintiffs  might  then  either  apply  for 
the  specific  performance  of  the  agreement,  or  might 
bring  an  action  for  damages,  but  they  could  not  adopt 
both  proceedings.  If  they  proceeded  by  action  at  law, 
the  amount  of  damages  to  be  recovered  would  be  uncer- 
tain; but  this  covenant  settles  the  amount  of  damages,  ir 
the  Plaintiff  should  proceed  at  law.  Nothing  is  said  to 
ihe  effect  that  Bowring  should  not  be  bound  specifically 
to  perform  his  contract,  nor  is  there  anything  to  dis- 
entitle the  Plaintiffs  to  specific  performance,  unless  they 
choose  to  accept  the  1,000/.  There  is  no  contract  on 
their  part  that  they  will  accept  it,  nor  is  there  anything 
which  prevents  their  insisting  on  having  specific  per- 
formance of  the  contract.  All  that  is  fixed  by  this 
clause  is,  that  if  they  bring  an  action  for  damages  the 

amount 
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amouDt  to  be  recovered  is  1^000/.,  and  neither  more  nor        1864. 
less. 

With  this  explanation  let  us  examine  the  terms  of 
this  covenant.  It  is  a  covenant  for  the  benefit  of  the 
Plaintiffs^  and  Bowrivg  is  entitled  to  nothing  under  it 
If  the  Clothworkers*  Company  refuse  to  grant  a  licence, 
Bowring  covenants  to  pay  the  Plaintiffs  1,000/.  The 
contract  then  proceeds  to  say,  that  on  such  payment 
the  Plaintiffs  are  to  give  up  possession.  This  does  not 
mean  that  they  shall  be  compelled  to  receive  the  1,000/., 
but  that  if  they  do,  they  shall  give  up  possession.  It 
leaves  it  optional  with  the  Plaintiffs  whether  ihey  will 
insist  on  a  specific  performance  or  require  damages,  and 
in  the  latter  case  they  are  to  have  1,000/. 

I  am  clearly  of  opinion  that  the  Plaintiffs  are  entitled 
to  a  decree  for  specific  performance  with  costs. 


Mr.  Miller  asked  for  the  costs  of  the  mortgagees, 
observing  that  the  contracting  parties  ought  alone 
to  be  made  parties  to  a  bill  for  specific  performance; 
Tasher  v.  Small  (a) ;  and  that  the  mortgagees  had 
always  been  willing  to  give  full  effect  to  the  Plaintiffs' 
rights. 


The  Master  of  the  Rolls. 

I  think  the  mortgagees,  not  being  parties  to  the  con-      Jwie  25. 
tract,  are  not  proper  parties  to  the  suit.    The  statement 
in  their  answer  shews  that  the  Plaintiffs  were  not  justified 
in  making  them  Defendants,  it  was  for  Bowring  to  have 

obtained, 

(a)  3  Myl.  4-  Cr.  63. 
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obtained  their  conco  rrence.  They  make  no  claim  against 
the  Plaintiffs  and  do  not  resist  their  right,  and,  thdr 
mortgage  being  safe,  they  are  willing  to  act  as  the  Court 
may  direct  The  Piaintiflfs  must,  therefore,  pay  the 
mortgagees'  costs,  and  are  not  entitled  to  have  them 
over  against  Bowring, 

I  do  not  propose  to  dismiss  the  bill  against  the  mort- 
gagees, but  only  to  stay  all  further  proceedings  against 
them,  they  undertaking,  at  the  costs  of  the  parties 
applying,  to  execute  all  proper  deeds  to  give  effect  to 
the  Plaintiffs'  rights. 


MEYMOTT  V.  MEYMOTT.    (No.  2.) 

JuM  9,  21. 
The  scale  of     HpHE  Plaintiff  and   Defendant  had,  for  seventeen 
allow(3  by  the  years,  carried  on  the  business  of  solicitors  in  partr 

pneral  order    nership  together,  but  in  I860,  the  partnership  was  dis- 
fbranAcoouDt-  solved  by  decree,  and  the  usual  partnership  accounts 

ant  and  hii       ^g^e  directed  to  be  taken  (a), 
clerks  adopted 
in  taking  ac- 

Ebl^  The  Chief  Clerk,  under  the  16  k  16  net.  c.  80,  s.  42, 

appointed  an  accountant,  nominated  by  the  parties 
themselves,  to  take  the  accounts,  and  his  charges  he- 
came  liable  to  taxation  by  the  Taxing  Master  under  the 
43rd  section  of  that  act. 


The  accountant  accordingly  took  the  accounts,  and 
he  carried  in  a  claim  for  726/.  As.  for  his  services.  Thn 
was  made  up  in  the  following  way  : — He  chained  foar 

guineas 
(ff)  See  31  Bem.  445. 
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guineas  per  diem  for  himaelf,  one-and-a-half  guinea  for 
his  chief  clerk,  and  one  guinea  per  diem  for  his  junior 
clerk. 

The  Taxing  Master  allowed  the  accountant  only  three 
guineas  per  diem,  and  he  reduced  the  bill  accordingly. 

The  case  now  came  on  upon  cross  motions  to  vary 
the  certificate.  The  evidence  as  to  the  usual  charges  of 
accountants  varied  considerably ;  but  the  General  Order 
in  bankruptcy  of  the  1 9th  of  May,  1 855  (a),  directs,  that 
the  bills  of  costs  of  accountants,  &c.,  shall  be  taxed 
according  to  the  schedule,  which  is  as  follows: — 

'^  Accountants'  chaiges. 

"  For  preparing  balance  sheet,  investigating    £    ^  </. 
accounts,  &c.,  principal's  time  per  day  of 
eight  hours,  including  necessary  affidavit 

"Chief  Clerk's  time 

''  Other  clerk's  time  per  day  of  eight  hours . 


2 

2 

0 

1 

1 

0 

0 

10 
to 

6 

0 

15 

0" 

Mr.  Baggallay  and  Mr.  Bagshawe  for  the  Accountant. 

Mr.  Southgate  and  Mr.   W.  Forster  for  the  De- 
fendant. 

Mr.  Wichens  for  the  Plaintiff. 

Mr.  Baggallay  in  reply. 


The  Master  of  the  Rolls. 

The  question  on  this  motion  is,  what  is  proper  to  be      June  21. 

allowed 
(o)  24  I>.  J.y  Bankruptcy  App,  xv. 
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1864.       allowed  to  an  accountant  employed  in  Chamben  to 
take  the  account  between  the  parties. 

The  PiaintifTand  the  Defendant  for  many  years  earned 
on  the  business  of  solicitors  in  partnership.    They  kept 
their  books  of  account  with  regularity,  but  they  De?er 
settled  any  account.     A  decree  was  made  for  the  dis^ 
solution  of  partnership,  and  a  gentleman,  selected  by 
the  parties  themselves,  was  employed  to  take  the  part- 
nership accounts.     When  the  Chief  Clerk  appoints  an 
accountant,  he  always  previously  makes  an  amIlg^ 
ment  with  him  as  to  the  amount  of  his  remuneration; 
but  when  the  accountant  is  employed  by  the  parties 
themselves,  the  Chief  Clerk  never  interferes,  but  allows 
them  to  make  their  own  terms.     In  this  case,  the  a^ 
countant  was,  in  August,  1860,  instructed  to  take  the 
accounts.    He  made  his  first  report  in  April,  1861, 
his  second  report  in  November,  1861,  and  his  third  sob- 
sequently,  and  he  has  brought  in  his  charges,  amoantiDg 
to  726/.  48.,  and  these  and  the  costs  of  the  order  ha?e 
been  taxed  by  the  Master  at  731/.  I8s.  lOdL    To  this 
finding  objections  have  been  taken  on  both  sides. 

The  accountant  objects  that  42/.  2s.  have  been  taxed 
off  by  the  Master,  who  has  allowed  him  3/.  3s.  instead 
of  4/.  4s.  per  day ;  and  he  also  claims  to  be  allowed  in- 
terest to  the  amount  of  57 L  I6s. 

On  the  other  hand,  the  Defendant  objects  to  the 
amount  allowed  by  the  Master  on  several  grounds: 
first,  he  says  that  the  charges  allowed  are  too  great,  for 
that  in  bankruptcy  2/.  2s.  a  day  are  allowed  to  the  ac- 
countant himself,  1/.  Is.  a  day  for  his  first  clerk,  and 
1&.  a  day  for  the  other  clerks.  These  charges  are 
settled  by  an  order  of  the  Lord  Chancellor  in  bank- 
ruptcy, and  although  they  are  not  settled  by  any  order 

of 
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of  the  Court  of  Chancery,  I  think  it  is  a  scale  which,       1864. 

by  analogy,  ought  to  be  followed.  v^n-^/ 

Metmott 

V. 

Secondly.  The  Defendant  objects  that  the  work  was  ^.l^^'^?' 
unnecessary ;  that  the  accountant  has  gone  into  accounts 
which  were  never  asked  for  or  desired ;  that  he  pro- 
ceeded at  first  on  an  erroneous  principle,  and  when  he 
found  it  to  be  erroneous,  he  commenced  again  on 
another  system ;  that  he  has  divided  the  matter  into 
seventeen  different  accounts,  which  division  was  useless ; 
that  he  has  made  out  the  accounts  for  each  year,  which 
was  also  useless;  that  he  has  examined  into  the  accuracy 
of  bills  of  costs  long  since  settled  and  paid  by  the  clients; 
that,  in  short,  he  has  made  work  for  himself,  which  was 
of  no  use  to  the  parties,  but  for  which  he  now  claims 
to  be  entitled  to  charge.  It  is  also  argued,  that  it  could 
not  require  thirteen  days  of  the  time  of  the  accountant, 
134  days  of  that  of  his  chief  clerk,  and  428  days  of  his 
junior  clerk,  to  take  the  common  accounts  of  a  firm  of 
solicitors  which  had  existed  seventeen  years,  and  whose 
books  have  been  regularly  kept. 

The  diflSculty  which  I  felt  at  the  hearing  of  these 
motions,  and  which  I  still  feel,  is  this  : — that  it  is  im- 
possible for  me  to  decide  this  point  without  going  into 
the  accounts  themselves,  and  that  if  I  were  induced  to 
believe  what  is  alleged  by  the  Defendant,  it  would  be 
impossible  for  me  to  determine  the  extent  of  overcharge 
without  going  through  the  accounts  again,  which  could 
only  be  perfectly  done  by  employing  another  accountant 
to  go  through  the  books,  and  this  is  what  neither  party 
would  desire.  I  am,  therefore,  compelled  to  disallow 
these  objections. 

With  respect  to  the  amount  of  remuneration :  I  am 
of  opinion  that  it  is  proper  that  the  Court  of  Chancery 

VOL.  XXXUI — lY.  Q  Q  ^hould 
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should  follow  the  rule  io  bankruptcy,  and  that  the  ae* 

countant's  charges  mu9t  be  moderated.    Accordingly,  I 

"^^''     must  allow  2/.  28.  per  day  to  the  accountant  for  the 

Mbtmott.     thirteen  days  during  which  he  was  himself  employed, 

^  ^*  1/.  Is,  per  day  to  his  chief  clerk  for  134  days,  and  15l 

per  day  to  his  junior  clerk  for  428  days. 

I  do  not,  however,  intend  to  apply  this  rule  in  the 
case  of  official  managers  and  liquidatois  employed  in 
winding  up  companies. 

As  to  the  interest,  it  cannot  be  allowed  ;  each  partj 
will  pay  his  own  costs. 

NoTB.— &e  He  Page,  32  Bmv.  487,  wkkh  i$  diitMgnAMi, 
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1864. 


June  10,11, 

GREGORY,  on  behalf,  &c.  v.  PATCHETT.  13. 

'  July  26. 

rpHE  object  of  this  suit  and  the  facts  of  this  case  Shareholders 
•*•     are  fully  stated  in  the  judgment  of  the  Court,  J^nnotTle  b^ 
The  case  was  argued  at  the  hearing  by  sanctioning, 

silence  at  least 

The  Attorney-General  (Sir  R,  Palmer),  Mr.  South-  fcquiescing 

^  ^  ,     .         in,  an  arrangc- 

gate    and    Mr.    Osborne    Morgan^   for  the   Plaintiffs,  ment  which  is 

J   1  ^  ultra  vires  of 

*°°  ^y  the  company, 

Mr.  Selwyn,  watching  the 
results:  and  if  it 
be  favourable  and  profitable  to  themselves,  to  abide  by  it  iemd  insist  on  its  validity ;  but 
if  it  prove  anfavonrable  and  disastrous,  then  to  institute  proceedings  to  set  it  aside. 
Therefore  where  shareholders  complained  of  acts  ultra  viretf  which  they  had  acquiesced 
in  for  six  years,  relief  was  refused. 

In  matters  strictly  relating  to  the  internal  management  of  a  company  this  Court, 
though  it  should  come  to  the  conclusion  that  the  course  adopted  is  not  warranted  by 
the  terms  of  the  instrument,  will  not  interfere,  even  though  the  minority  should  have 
summoned  a  meeting  of  all  the  shareholders,  and  the  majority  should  have  persisted  in 
the  course  complained  of. 

But  if  the  measures  adopted  are  plainly  beyond  the  powers  of  the  company,  and  are 
inconsistent  with  the  objects  for  which  the  company  was  constituted,  then  the  Court 
will,  at  the  instance  of  the  minority,  interpose  to  prevent  the  performance  of  the  act 
complained  of,  and  it  will  do  so  whether  an  appeal  has  or  bos  not  been  made  by  the 
minority  to  the  shareholders  generally. 

The  Court  will  interfere  to  prevent  the  directors  of  a  railway  company,  not  having 
powers  so  to  do,  from  embarking  the  funds  of  the  company  in  carrying  on  a  brewery  or 
a  steamboat  company,  and  from  speculating  in  the  purchase  or  sale  of  Stock,  and  from 
transferring  their  business  to  anotner  company.  But  it  will  not  interfere  to  prevent  a 
call  not  required,  or  stop  a  dividend  not  iustified  by  the  pecuniary  condition  of  the  com- 
pany, though  it  will  prevent  the  illegal  apportionment  of  the  dividends  amongst  the 
shareholders. 

Where  the  Court  interferes  by  injunction  to  prevent  the  performance,  by  the  direc- 
tors of  a  company,  of  an  act  ultra  vires,  it  will  also,  to  the  extent  of  its  power,  redress 
the  act  performed  and  five  relief  to  the  persons  injured  thereby,  although  it  is  not 
called  upon  to  dissolve  the  company  or  wind  up  its  affairs. 

The  only  available  property  of  a  company  was  transferred  to  two  shareholders  in 
lieu  of  their  shares,  and  the  company  was  thereby  practically  put  an  end  to,  and  the 
debts  were  thrown  on  the  remaining  shareholders.  This  was  sanctioned  by  a  majority 
of  the  shareholders  at  a  general  meeting: — Held^  that  the  majority  could  not  bind  the 
minority  in  such  a  transaction,  and  it  was  set  aside. 

A  company  held,  under  the  circumstances,  not  a  necessary  party  to  a  suit  to  impeach 
acts  of  its  directors. 

qq2 
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1864. 


Mr.  Selwyn,  Mr.  Kay,  Mr.  Burnie  and  Mr.  Casiom 

for  the  Defendants. 

The  following  authorities  were  referred  to: — Fossr, 
HarbottU  (a) ;  Mozley  v.  Alston  (b) ;  Lord  v.  Tht 
Copper  Miners*  Company  {c)]  Bodgkinson  T.  The 
National,  ^c,  Company  {d);  Clegg  v.  Edmondsan{e)\ 
Edwards  v.  Shrewsbury  Railway  Company  (f) ;  Bailey 
V.  Birkenhead,  ^c,  Railway  Company  {g);  Kent  ▼• 
Jackson  (h) ;  Re  Era  Insurance  Company  (t) ;  Graham 
V.  Birkenhead,  Sfc,  Railway  Company  (k) ;  Norway  ▼♦ 
Rowe(l);  PrendergastY.  Turton{m);  Hoare^s  Case{n)\ 
7^8  Fic^.  c.  110, «.  25,  r.  1,  2,  3 ;  TAe  jE«»*<t,  *c^ 
Railway  Company  v.  Buller  (o)  ;  Troupes  Case  (p) ; 
Ernest  v.  Nicholls{q);  Morgan's  Case(r);  Bennetts 
Case  (s)  ;  Aberdeen  Railway  Company  v.  BlaiMe  (t) ; 
Bentley  v.  Craren  (ti) ;  Benson  v.  Heathome  (x) ;  £bajtf 
V.  Coventry  (y)  ;  Stanhope's  Case  {z) ;  Re  South  Essex 
Gas  Company  (aa) ;  JEJr  par^e  Baker  {bb) ;  Teversham  v. 
Cameron  Company  (cc) ;  Foster  v.  Oxford,  Sfc,  Rail-- 
way  Company  {dd) ;  Ritchie  v.  Couper  {ee)  ;  JEr  /wrte 
■^^^^  iff)  9  Richmond's  Executors'  Case  (gg) ;  Re 
Phcenix  Life  Insurance    Company  (hh) ;    Lindley  om 

Partnership; 

(r)  1  Mac.  i  G.  225. 

(t)  18  Beav.  339;  5  De  G^ 
M.  4-  G.  284. 

(0  1  Macq.  461. 

(tt)  18  Beav.  75. 

(x)  1  r.*C.,  C.C.  326,«tf 
2  ColL  309. 

(5^)  8  ZX;  G.,  Jf.  4  O.  835. 

(i)  3  D<;  G.  4  &  193. 

(flfl)  JoAfu.  480. 

(bb)  1  Dre«7.  4-  S.  55. 

(cc)  3  De  G.  4-  5.  296. 

{dd)  13  Com.  B.  300. 

{ee)  28  Beov.  344. 

(ff)  32  L.  /.  (C*.)  154. 

igg)  3  DtfG.  4- 5.  96. 

(AA)  2  JoAnt.  ^  H.  441. 


(a)  2/fartf,  461. 
(ft)  1  PAi%«,  790. 

(f )  1  Ha//  4-  TwelU,  85. 
(i/)  26  BcflP.  473. 
(0  3  Jur.  (N.  S.)  299. 
(/)  2  DeG.Sr  S.  537. 

(g)  12  Beao.  433. 
(A)  14  Beav.  367 ;  2  De  G., 

Jkr.  4  G.  49. 

(i)  1  Dc  G.,  J.  4-  5.  29. 
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CASES  IN  CHANCERY. 

Partnership  (a) ;  Stupart  v.  Arrowsmith  (J) ;   Clementa 
V.  Bowes  (c) ;  Inderwick  v,  Snell  (<2). 


The  Master  of  the  Rolls. 

This  is  a  suit  to  annul  certain  proceedings  of  a  com-  July  26. 
pany  intituled  the  "  North  Devon  Shipping  Company" 
on  the  ground  that  they  were  in  excess  of  the  powers 
contained  in  their  deed  of  incorporation,  so  that  the 
majority  of  the  shareholders  could  not  bind  the  minority, 
and,  if  necessary  for  that  purpose,  to  dissolve  and 
wind-up  the  company. 

The  suit  is  instituted  by  the  Plaintiffs  *'  on  behalf  of 
themselves  and  all  others  the  shareholders  of  the  North 
Devon  Shipping  Company,  except  such  of  the  share- 
holders therein  as  are  Defendants/'  against  the  directors 
and  the  representatives  of  two  deceased  directors, 
praying  that  the  directors  and  the  estates  of  the 
deceased  directors  may  be  liable  to  replace  the  funds 
of  the  company  lost  by  reason  of  the  acts  complained 
of,  and  that  all  proper  and  necessary  directions  may  be 
given  for  this  purpose. 

The  defence  is,  that  the  matters  in  question  are  such 
as  belong  to  the  internal  management  of  the  company, 
which  concern  the  shareholders  alone,  and  that  these 
were,  in  fact,  sanctioned  by  the  general  body  of  the 
shareholders,  at  meetings  duly  convened  for  that  pur- 
pose, and  that  consequently,  upon  the  principle  of  Foss 
V.  Barbottle  {e),  and  of  that  class  of  cases,  the  bill 
must  be  dismissed. 

The 

(a)  Pages  754,  755,  763.  (d)  2  Mae.  4*  G.  216. 

(6)  3  Smale  ^  G.  176.  {e)  2  Hare,  461. 

(c)  1  Drew.  684. 
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The  transactions  may  be  divided  into  two  sets,  those 
which  occurred  in  1856,  and  those  which  took  place  in 
1860  and  1861.  The  former  relates  to  the  purchase  of 
198  shares  by  the  company,  and  the  latter  relate  to  the 
sale  of  three  ships  of  the  company.  In  order  to  explun 
this,  a  short  outline  of  the  facts  becomes  necessary. 

The  company  was  established  at  Barnstaple  in 
August,  1852,  and  the  deed  of  settlement  was  executed 
on  the  Slst  of  that  month.  The  object  of  the  company 
was,  ''  the  building  and  equipping  of  ships  or  vessels 
adapted  for  and  to  be  employed  by  the  company  in  the 
foreign  or  coasting  trade,  in  the  import,  export  and 
carrying  of  goods,  wares  and  merchandize,  either  as 
general  or  chartered  ships  and  vessels,  or  otherwise,  or 
to  be  sold  either  before  or  after  having  been  so  em- 
ployed." The  company  had  been  provisionally  re- 
gistered, and  it  was,  after  the  date  of  the  deed,  duly  and 
completely  registered  under  the  act  of  1844  (7  &  8  Viet. 
c.  110).  The  office  and  place  of  business  was  at  Banh 
staple,  and  the  affairs  of  the  company  were  there  con- 
ducted, and  the  meetings  of  the  company  were  there 
held. 

The  first  transaction  complained  of  began  in  the  year 
1854.  By  the  17th  clause  of  the  deed  of  settlement, 
the  directors  had  authority  to  borrow  any  sum  not 
exceeding  10,000/.,  provided  this  were  sanctioned  by 
two  meetings  of  the  company,  which  had  been  done  by 
meetings  in  April  and  May,  1853.  In  the  beginning 
of  October,  1854,  the  company  were  in  this  position:— 
They  had  borrowed  10,000/.,  and  they  were  the  owners 
of  three  ships,  which  they  had  caused  to  be  built,  the 
names  of  which  were,  the  Lady  Elrington,  the  Sea  Snake 
and  the  John  Norman.  John  Norman,  after  whom  the 
last-mentioned    ship    was    named,    was  a  shipowner 

resid 
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residing  in  Yorkshire,  he  was  a  partner  in  a  firm  at       1864. 
Liverpool,  and  was  the  manager  of  this  company* 

At  a  meeting  of  this  company,  duly  convened  and 
held  on  the  19th  October,  1854,  the  first  Defendant, 
John  Patchett,  who  was  a  director,  read  to  the  share- 
holders a  statement  signed  by  the  four  other  directors, 
which,  after  referring  to  the  understanding  that  the 
directory  should  be  established  in  North  Devon,  while 
the  management  of  all  practical  affairs  connected  with 
building  and  sailing  vessels  would  be  vested  in  the 
manager  (Mr.  Norman),  who  was  resident  in  Liverpool, 
proceeded  thus  :  **  It  has  however  been  thought,  for 
some  time  past,  by  tHu  Norman,  and  he  has  frequently 
conveyed  to  us  the  opinion  of  the  shareholders  of  the 
north  of  England,  that  the  business  of  a  company  such 
as  this  cannot  be  carried  on  successfully  while  the 
manager  and  board  of  directors  are  resident  so  far 
apart,  and  he  had  therefore  strongly  urged  the  removal 
of  the  governing  board  to  Liverpool  In  accomplishing 
this  change,  it  may  be  anticipated,  that  many  share- 
holders, who  have  taken  an  interest  in  the  company  on 
the  condition  referred  to,  would  not  be  willing  to  retain 
their  shares.  To  me^t  such  cases,  Mr.  Norman  offers 
to  purchase  the  shares  of  every  proprietor  resident  in 
North  Devon  who  may  be  desirous  of  selling  at  the 
amount  paid  up,  and  15/.  per  cent,  interest  per  annum  on 
the  various  payments  calculated  from  the  dates  when 
the  r«Bpective  calls  were  due.  As  it  appears  that  the 
removal  of  the  directors  is  considered  a  desirable  object 
by  the  majority  of  the  shareholders,  we  should  be  sorry 
to  throw  obstacles  to  the  general  benefit.  We  there- 
fore propose  to  resign  our  office  immediately,  and  to 
avail  ourselves  of  the  offer  referred  to^  by  disposing  of 
onr  interest  to  the  company.    On  the  completion  of  the 

arrangement 
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arrangement  we  have  entered  into  with  Mr.  NormaWf 
you  will  again  be  convened  to  elect  your  directors*" 

This  statement  was  printed  and  circulated  amongst 
the  shareholders,  and  the  meeting  was  adjourned  till 
the  11th  November^  1854,  when  the  proposal  was 
adopted  and  the  business  transferred  to  LiverpooL 
Under  this  arrangement,  223  shares  were  sold  by 
retiring  shareholders,  198  to  Mr.  .To An  Norman^  15  to 
Mr.  Samuel  Smith,  and  10  to  Mr.  I^omas  Richard 
Dawson.  Of  these  shares,  198  were  bought  by  the 
directors  for  and  on  behalf  of  the  company.  The  shares 
were  not  taken,  as  according  to  the  articles  of  the  deed 
of  settlement  they  ought  to  have  been,  at  the  price  at 
which  they  could  be  bought  in  the  market,  but  at  an 
estimated  value,  calculated  on  the  basis  of  the  sum 
actually  paid  by  the  shareholders  in  respect  of  them. 
And  in  order  to  pay  for  them,  the  company  being  then 
in  debt  to  the  full  extent  of  10,000/.,  they  obtained  the 
money  by  this  device : — Norman  drew  a  bill  for  3,000/. 
on  the  Defendants  Patchett  and  Gardener,  which  was 
accepted  by  them ;  the  bill  was  then  discounted,  and 
the  proceeds  applied  in  payment  of  the  198  shares 
bought  by  the  company  through  the  instrumentality  of 
Mr.  Norman  in  this  manner. 


This  transaction  is  complained  of  as  being  vlira  vires 
of  the  company,  and  it  is  contended,  that,  according  to 
the  97th  rule  of  the  articles  of  incorporation,  the  transfer 
of  shares  must  be  not  only  according  to  the  form  pro- 
vided by  the  directors  and  the  Joint  Stock  Companies 
Act,  but  that  it  was  coupled  with  this  proviso : — that  no 
sale  should  take  place,  except  after  an  offer  to  the  board 
of  directors  ''at  the  current  market  value  thereof  at  the 
time  of  such  offer,"  and  that  the  directors  were  to  have 

the 
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the  optica  to  purchase  ''at  the  market  price  for  the        1864. 

time;'  y^""^^ 

Grboory 

The  Plaintiffs  complain,  not  only  that  the  198  shares,  Patchbtt. 
Vfere  irregularly  bought  up  on  behalf  of  the  company, 
at  more  than  their  real  value  or  their  market  price,  but 
they  say  that  the  real  transaction  was,  by  arrangement, 
to  effect  a  transfer  of  the  business  to  Liverpool,  and  that 
accordingly,  on  the  1 1th  November,  1854,  the  Liverpool 
directors  were  elected  and  the  old  directors  retired,  in 
consideration  of  which  their  shares  were  agreed  to  be 
taken  at  an  estimate  far  exceeding  the  real  price  or 
market  value  of  the  shares,  which  was  nominal,  and 
that  the  shares  were  paid  for  by  means  of  3,000/.  bor- 
rowed from  the  bankers  of  the  company  by  discounting 
the  bill  I  have  mentioned,  drawn  by  Norman  on  Patchett 
and  Gardener,  which  bill,  after  repeated  renewals,  was 
finally  paid  out  of  the  assets  of  the  company.  This,  it 
is  contended,  is  only  another  mode  of  borrowing  3,000/., 
while,  at  this  time,  the  company  had  already  borrowed 
10,000/.,  and  that,  therefore,  they  had  no  power  to 
exceed  that  amount,  and  that,  on  these  grounds,  the 
purchase  of  the  198  shares  must  be  set  aside,  and  that 
the  directors  who  then  retired  must  repay  the  money 
received  by  them  for  their  shares,  and  also  pay  all  the 
subsequent  calls,  and  be  subject  to  the  existing  liabilities 
of  the  company. 

I  think  it  unnecessary  to  examine  so  minutely  into 
the  details  and  character  of  this  transaction  as  I  must 
have  done  had  the  matter  been  recent,  because  I  am 
satisfied,  on  a  perusal  of  the  evidence,  that  the  whole 
matter  was  disclosed  to  the  shareholders  in  the  first 
place  by  the  letter  of  the  11th  of  October^  1854,  from 
the  four  directors,  Avery,  King,  Edgar  and  Gilbert,  to 
the  shareholders,  before  it  was  carried  into  effect,  and 

that 
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1864.  that  it  was  afterwards  sanctioDed  by  tbem.  The  ba- 
lance-sheet of  29th  of  September,  1855,  was  circulated 
amongst  the  shareholders;  it  contained  a  distinct  entry 
of  the  purchase  of  the  198  shares  explanatory  of  the 
transaction,  and  this  was  read  to  the  general  meeting  of 
the  10th  of  October,  1865.  Even  on  the  assumption 
that  this  transaction  was  ultra  vires  of  the  company, 
and  that  it  could  have  been  impeached  by  the  minority 
of  the  shareholders  dissenting  therefrom,  if  they  had 
come  in  reasonable  time,  I  am  of  opinion  that  as  it  was 
known  to  the  shareholders  and  acquiesced  io  by  tbem 
at  that  time,  it  cannot  now,  after  six  years  have  elapsed, 
be  contested  by  the  Plaintiffii,  who  acquiesced  in  that 
arrangement. 

Shareholders  cannot  lie  by,  sanctioningi  or  by  their 
silence  at  least  acquiescing  in,  an  arrangement  which  is 
ultra  vires  of  the  company  to  which  they  belong,  watch* 
ing  the  result :  if  it  be  fat orable  and  profitable  to  thefin 
selves  to  abide  by  it  and  insist  on  its  validity ;  but  if  it 
prove  unfavorable  and  disastrous,  then  to  institute  pro* 
ceedings  to  set  it  aside. 

The  evidence  satisfies  me  that  the  Plaintiflb  knew  of, 
and  assented  to,  the  arrangement  in  question,  or  at  least 
that  they  did  not  dissent  from  it,  and  I  cannot  allow 
them  now  to  contest  its  validity.  Besides  this,  it  may 
be  observed,  that  the  25  remaining  shares,  of  the  223 
shares  then  sold,  were  taken  by  bond  fide  holders  at  the 
same  price  as  that  given  by  the  company  for  the  198. 

There  is  a  minor  matter  complained  of,  which  is, 
I  think,  covered  by  the  observation  i  have  just  made. 
The  Plaintifis  complain  of  the  purchase  of  a  ship  called 
the  Norwoods  They  say  that  the  object  of  the  com- 
pany  was  to  build  and  equip  ships,  and  not  to  buy  ships 

already 
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already  built  and  equipped,  and  that|  in  ibis  case,  tbe  1864. 
Norwood,  which  was  an  American  ship,  was  bought  For 
lOyOOOZ.  from  a  person  of  the  name  of  Webh,  the  pay- 
ment for  which  was  effected,  in  the  first  place,  by  a 
deposit  of  500/.  drawn  from  the  balance  at  the  bankers, 
and  by  three  other  bills  drawn  by  the  directors  and  two 
othere  accepted  by  them.  I  consider  it  unnecessary  to 
discuss  the  question  argued  on  the  construction  of  the 
deed  of  settlement,  and  whether  the  directors  could  pro- 
perly, under  an  authority  to  "  build  and  equip  ships," 
buy  a  vessel  already  built,  because  I  think  that  this 
transaction  was  also  fully  disclosed  by  the  balance-sheet 
of  the  29th  September^  1855,  and  that  it  was  confirmed 
by  the  general  meeting  of  the  10th  October,  1855.  In 
addition  to  which,  at  this  meeting,  three  of  the  Plain- 
tiffs were  present,  either  in  person  or  represented  by 
proxy,  and  that  as  they  have  taken  no  step  since  then 
till  the  filing  of  the  bill  to  contest  this  transaction,  they 
cannot  be  allowed  to  do  so  now.  In  truth,  it  is  obvious, 
that  they  never  intended  to  contest  it,  and  that  had  it 
not  been  for  the  proceedings  and  transaction  of  1860 
and  1861  this  bill  would  never  have  been  filed. 

These  transactions  were  shortly  as  follows: — lik  August, 
1860,  a  circular  letter  was  issued  calling  a  meeting  for 
the  29th  August,  1860,  by  which  Mr.  Norman  proposed 
to  concentrate  all  his  shares  in  the  ship  Johr^  Norman, 
he  taking  one-half  of  her,  and  the  other  half  to  remain 
in  the  company.  Upon  intimation  of  this,  a  meet- 
ing of  the  Barnstaple  shareholders  was  convened  for 
24th  August,  1860,  at  which  they  came  to  two  reso- 
lutions,— first,  that  the  proposal  contained  in  Mr.  Nor^ 
maris  circular  letter  should  be  refused;  and  secondly, 
that  it  would  be  advisable  to  divide  the  interests  of  the 
proprietors,  by  resolving  the  shares  of  the  company  into 
parts  or  shares  of  vessels,  and  allocating  one  or  more 

ships 
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1864.  ships  to  the  Barnstaple  proprietors,  and  two  or  more 
ships  to  the  Liverpool  proprietors,  or  the  like,  as  might 
be  consistent  with  the  valuation  of  the  property. 

Those  resolutions  were  communicated  to  and  read  at 
the  meeting  of  the  company  held  on  the  29th  Atigvst, 
1860|  at  the  company's  offices  at  Liverpool,  when, 
notwithstanding  the  dissent  oF  the  Barnstaple  share- 
holders, the  following  resolution  was  adopted  by  the 
shareholders  then  present : — "  That  this  meeting  agrees 
that  the  ship  John  Norman  be  valued,  and  that  Mr. 
Norman  finding  a  person  to  take  a  half,  he  be  allowed 
to  have  the  other  half  transferred  to  him,  he  paying  his 
proportion  of  the  debts  of  the  company  relative  to  the 
whole  of  the  vessels,  so  far  as  shares  are  concerned,  pro- 
vided this  arrangement  be  completed  in  ten  days  on 
Mr.  Norman^s  part."  Upon  this  a  valuation  was  made 
of  the  ship  John  Norman,  which  was  valued  at  4,200^, 
and  the  ship  was  transferred  by  the  directors  to  Mr. 
Norman,  who  was  allowed  the  price  of  125  shares  held 
by  him  as  part  of  the  purchase-money,  not  the  price 
they  would  have  brought  in  the  market,  but  the  full  cost 
that  he  had  paid  to  the  company  in  respect  of  these 
shares.  This  transfer  took  place  on  the  30th  of  <Sep- 
tember,  1860.  On  the  27th  December,  1860,  a  meet- 
ing of  the  company  was  held  at  the  requisition  of  the 
directors  to  consider  the  proposal  of  Mr.  Patchett  to 
a  similar  effect,  which  is  termed  ''a  concentration  of 
bis  shares  in  the  ships  the  Sea  Snake  and  the  Ladi/ 
Elrington'^  Finally,  at  a  subsequent  general  meeting 
of  the  company,  held  on  the  14th  February,  1861,  a 
resolution  approving  the  transaction  was  passed,  and 
early  in  March  following  the  transfer  was  made,  and 
Mr.  Patchett  has  since  taken  possession  of  the  ships 
and  employed  them  in  his  own  business  and  as  his  own 
property. 

The 
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The  effect  of  these  transactions  was,  as  far  as  I  can 
jodge  from  the  evidence  before  roe,  to  hand  over  all  the 
property  of  the  company,  which,  in  troth,  consists  of 
nothing  but  these  three  ships,  to  Mr.  Norman  and 
Mr.  Patchettj  and  in  addition  to  this,  to  relieve  them 
from  all  further  liability  in  respect  of  the  company.  The 
consequences  were  soon  apparent;  the  company  had 
got  rid  of  its  property  but  not  of  its  debts,  and  in  April, 
1861,  a  call  of  14/.  per  share  was  made  on  the  remaining 
shareholders,  and  thereupon,  in  August,  1861,  this  bill 
was  filed. 


1864. 


The  question  I  have  to  consider  is,  whether  this  is  a 
case  in  which  the  majority  can  bind  the  minority.  On 
the  part  of  the  Defendants  it  is  contended,  that  this  was 
a  matter  fully  within  the  scope  and  power  of  the  com* 
pany,  but  that  even  if  it  were  not,  it  is  only  a  matter 
which  can  be  complained  of  or  a  remedy  sought  in 
respect  of  it  in  the  company  itself,  or,  at  least,  only  after 
recourse  had  been  had  to  the  shareholders  by  bringing 
the  matter  before  the  consideration  of  a  general  meeting. 
A  distinction  also  is  taken  between  a  proceeding  to 
impeach  such  a  transaction  under  a  winding-up  order  or 
a  decree  for  dissolution,  and  a  suit  which  is  confined  to 
seeking  relief  in  respect  of  the  transaction  complained 
of.  I  think  it  unnecessary  to  consider  the  extent  and 
validity  of  the  last-mentioned  objection,  because,  in 
truth,  this  bill  prays  a  dissolution  of  the  company,  and 
this  relief  is  sought  at  the  bar,  if  necessary  for  this 
purpose,  and  if  the  circumstances  of  the  case  warrant 
the  Court  in  making  such  a  decree. 


I  delayed  my  judgment  that  I  might  have  an  oppor- 
tunity of  examining  the  various  cases  on  this  subject, 
which  are  very  numerous.  I  think  the  result  of  them 
may  be  expressed    something  to  this  effect,  but  as 

much 
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1864,  much  depends  on  the  proper  construction  of  the  instro- 
ment  under  which  the  parties  act,  and  the  provisions  by 
ivhich  they  are  bound,  coupled  with  the  facts  of  each 
particular  case^  it  is  scarcely  possible  to  lay  down  any 
definite  rule,  or  to  reduce  the  propositions  to  precise 
and  exact  limits: — In  matters  strictly  relating  to  the 
internal  management  of  a  company,  even  though  the 
Court  should  come  to  the  conclusion  that  the  course 
adopted  is  not  warranted  by  the  terms  of  the  instni- 
ment,  this  Court  will  not  interfere,  even  though  the 
minority  should  have  summoned  a  meeting  of  all  the 
shareholders,  and  the  majority  should  have  persisted  in 
the  course  complained  of.  But  if  the  measures  adopted 
are  plainly  beyond  the  powers  of  the  company,  and  are 
inconsistent  with  the  objects  for  which  the  company 
was  constituted,  then  the  Court  will,  at  the  instance 
of  the  minority,  interpose  to  prevent  the  performance 
of  the  act  complained  of,  and  it  will  do  so,  whether  an 
appeal  has  or  has  not  been  made  by  the  minority  to  the 
shareholders  generally. 

The  difficulty  in  this  case  is,  to  define  the  limits  of 
deviation  which  will  justify  the  interference  of  this  Court. 
It  is  very  easy  to  point  out  many  cases  in  which  the 
right  to  interfere  is  unquestionable,  as  if  the  director  of 
a  railway  company  should  embark  the  funds  of  the  com- 
pany in  carrying  on  a  brewery  or  a  steam  boat  company, 
or  speculate  in  the  purchase  or  sale  of  stock,  or  where, 
as  in  Beman  v.  Rtifford  (a),  the  directors  proposed  to 
transfer  the  whole  business  to  another  company.  But, 
on  the  other  hand,  the  Court  would  not  interfere  to 
prevent  a  call  not  required,  or  stop  a  dividend  not  justi- 
fied by  the  pecuniary  condition  of  the  company.  Bat 
so  close  are  limits  of  the  jurisdiction  exercised  by  the 
Court,  that  it  will,  as  in  the  case  of  Henry  y.  The  Great 

Northern 
(c)  1  Sin.  (iV.  5.)  550. 
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Nortkem  Rcdlway  Company  (a),  step  in  to  prevent  the 
illegal  apportionment  of  dividends  amongst  the  share- 
holders of  the  company.    Each  case  must  in  truth 
depend  upon  the  powers  under  which  the  directors  act,     Patchitt, 
and  the  peculiar  facts  proved  by  the  evidence. 

I  think  also  that  is  established,  both  by  principle 
and  authority,  that  when  the  Court  interferes  by  in- 
junction to  prevent  the  performance  of  the  acts,  it  will 
also,  to  the  extent  of  its  power,  redress  the  act  per- 
formed and  give  relief  to  the  persons  injured  thereby, 
although  it  be  not  called  upon  to  dissolve  the  company 
or  wind  up  its  affairs. 

In  this  case,  a  careful  examination  of  the  evidence 
before  me  satisfies  me,  that  this  transaction,  relating  to 
the  sale  of  three  ships,  is  one  so  foreign  to  the  objects 
of  the  company,  so  far  exceeding  the  powers  intrusted 
to  the  directors,  that  it  falls  within  that  class  of  cases 
which  justify  and  require  the  intervention  of  this  Court, 
I  think,  on  the  evidence  before  me,  that  the  transaction 
complained  of  was  practically  putting  an  end  to  the 
company  and  giving  the  little  available  property  of 
which  the  company  was  possessed  to  some  of  its  share* 
holders  and  throwing  the  debts  of  tbe  company  on  the 
remainder;  and  this  was  accomplished  by  a  narrow 
majority,  composed  in  a  great  measure  of  the  persons 
who  were  themselves  interested  in  the  decision.  I  am 
of  opinion  that  the  transaction  was  ultra  vires  of  the 
company,  and  that  it  was  a  matter  in  which  the  majority 
could  not  bind  the  minority. 

Having  come  to  this  conclusion  it  is  not  necessary 
for  me  to  consider  a  matter  which  was  discussed  at 

some 
(a)  4  Kay  ^  Mm,  1. 
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some  length  before  me,  whether  the  alteration  of  the 
rules  of  the  company  in  1866  was  valid,  on  the  validity 
of  which  depends  whether  the  meeting  of  the  company, 
Patchbtt.  which  passed  the  resolution  of  which  the  Defendants 
claim  the  benefit,  was  properly  summoned  and  duly 
constituted. 

It  is  necessary,  however,  to  advert  to  an  objection 
taken  to  the  frame  of  the  suit.  It  was  much  insisted, 
on  in  argument,  that  this  was  an  incorporated  company 
under  the  act  in  force  when  it  was  registered,  and  that 
it  was  not  represented  on  this  occasion,  for  that  the 
company,  as  such,  was  not  made  a  party  and  did  not 
appear ;  nay  more,  that  this  act,  if  an  injury  at  all,  was 
an  injury  done  to  the  company,  and  that  the  company 
alone,  in  its  corporate  character,  could  institute  a  suit  to 
impeach  it.  This  objection  does  not  appear  to  me  to  have 
any  weight.  In  the  proper  and  usual  sense  of  the  term 
this  company  is  not  a  corporation,  though  for  certain 
purposes,  by  virtue  of  the  act  of  1844,  it  is  so,  and  if  I 
were  to  allow  this  objection  to  prevail,  it  would  follow, 
that  a  majority  could  inflict  any  amount  of  wrong  upon 
the  minority,  who  could  never  obtain  the  sanction  of  the 
shareholders  to  institute  a  suit  in  the  name  of  the  com- 
pany ;  and  if  it  be  confined  to  the  fact,  that  the  name  of 
the  company  is  not  added  as  a  Defendant,  it  is  a  mere 
technical  objection,  which,  if  acceded  to,  would  only 
delay  the  decree  for  a  short  time,  and  allow  the  present 
Defendants  to  set  up  the  same  defence  under  a  difierent 
title.  The  company  is,  in  fact,  put  an  end  to  by  the  act 
of  the  directors,  practically  it  is  in  the  course  of  winding- 
up,  and  the  only  thing  that  remains  to  be  done  is,  the 
collection  from  the  persons  liable  the  money  necessary 
for  payment  of  the  debts  due. 

The  result  is,  that,  in  my  opinion,  the  sale  of  the  three 

ships 
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ships  was  void^  and  that  the  value  thereof  must  be  made 
good  to  the  company  by  Norman  or  his  estate  and  by 
Patchett. 

I  am  also  of  opinion  that  the  proper  decree  to  make 
is  this: — To  declare  the  company  to  be  dissolved,  and 
to  direct  the  affairs  of  it  to  be  wound  up  in  the  ordinary 
manner.  Under  that  decreci  various  other  matters  com- 
plained of  by  the  bill  may  be  investigated,  which  would 
not  properly,  if  they  stood  alone,  justify  the  interference 
of  this  Court :  that  is,  whether  any  one  director  was 
entitled  to  derive  a  personal  advantage  to  himself,  by 
supplying  the  ships  and  deriving  a  profit  for  so  doing, 
and  also  for  a  commission  on  contracts  and  the  like. 
Respecting  these,  I  express  no  opinion  whether  they 
would  have  been  entitled  so  to  do  under  the  terms  of 
the  deed,  but  respecting  which  it  appears  to  me  that  it 
was  known  to  all  the  shareholders  from  the  beginning, 
and  acquiesced  in  by  them.  I  shall  give  no  costs  of 
the  suit,  for  as  to  the  earliest  transaction,  I  am  of  opinion 
that  the  suit  fails  ;  I  give  relief  only  on  the  second 
branch,  and  set  off  the  one  against  the  other.  I  will 
make  a  decree  declaring  the  company  dissolved,  and  an 
order  to  wind  up  the  company  in  the  usual  way,  and  I 
will  also  make  a  declaration  that  the  sale  of  the  three 
ships  was  void,  and  that  the  estates  of  Norman  and  the 
Defendant  Patchett  are  liable  to  make  good  to  the  com- 
pany the  value  of  the  ships  respectively  taken  by  them, 
and  also  direct  the  accounts  necessary  for  the  purpose 
of  carrying  that  into  effect. 
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WOOD  V.  DREW. 

June  25. 
A  testator  be-  HpHE  testator  possessed  five  leasehold  and  five  free- 
queathed  five  X  j^^] j  public  houses  besides  other  property.  By 
houses,  having  his  will,  dated  in  1806,  he  bequeathed  the  five  leasehold 
foOTyears'to  P»iWic  houses  in  trust  for  his  daughter  Mary  Wood  for 
run,  to  liis        life,  and,  after  her  decease,  for  her  children  equally, 

life  with  re-  during  the  residue  of  the  term  therein. 

mainder  to 

her  children.  .         ^  1^1  •       •  /»  •  1 

And  after  the        And  from  and  after  the  expiration  of  any  or  either 

an^oVlhe^^  and  of  every  the  lease  and  leases  whereby  the  five 
leases,  he  di-  public  houses  last  mentioned  were  held  by  the  testator, 
tees^to  convey  ^^®"  ^^  thereby  directed  his  trustees,  at  the  request^ 
to  his  daughter  costs  and  charges  of  his  daughter  Mary  Wood  or  her 
and  her  chil-        ,  .,  ,  ..     .  ,  .     1  •     j        t. 

dren  one  or      children,  to  convey,  limit  and  assure  unto  his  daughter 

more  of  his       for  her  life,  with  remainder  to  her  children  and  their 

five  freehold  . 

bouses  of         heirs,  equally  as  tenants  m  common,  one  or  more  of  his 

£,Tas^     five  freehold  public  houses,  being  part  of  the  residue  of 

near  as  could    the  testator's  estate  intended  to  be  thereinafter  devised 

pired^lease^  '    ^^^  ^^^  purposes  of  that  his  will,  so  that  the  house  or 

hold:--HfW,  houses,  SO  to  be  limited,  should  be  of  equal  amount  or 
that  the  devise  /       ,  ,,   ,        1     .  j. 

was  neither  in-  annual  value,  as  near  as  could  be,  but  not  exceeding 

▼ahd  for  re-      ^jj    annual  rent  or  value,  of  any  such  leasehold  public 

moteness  or  . 

uncertainty,      house  the  term  in  which  should  be  so  expired,  and  that 

in  case  the  annual  value  of  such  public  house  or  bouses 
proposed  to  be  limited  to  the  testator's  daughter  or  her 
children  should  exceed  the  annual  value  of  any  such 
leasehold  public  house  so  expired,  then  that  the  differ- 
ence in  value  should  be  paid  by  his  daughter  or  her 
children  to  his  trustees,  to  be  applied  in  discharge  or 
part  discharge  of  the  annuities  thereinafter  mentiooed, 
or  secured  by  way  of  rent-charge  to  his  trustees  and 

their 
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their  heirs  upon  the  trusts  of  his  will  thereinafter  men-        1864. 
tioned,  Vi^^v-^.^ 

Wood 

V. 

The  testator  afterwards  devised  the  residue  of  his  real  Drew. 
and  personal  estate  to  trustees,  upon  trust  to  pay  certain 
annuities,  ''and  upon  further  trust,  that  they  should 
stand  possessed  of  his  five  freehold  public  houses,  with 
the  cottages  thereinbefore  mentioned,  upon  trust  to 
limit  and  convey  the  same,  or  such  of  them  as  might  be 
necessary,  unto  his  daughter  Mary  Wood  and  her 
children,  at  the  time  or  respective  times  thereinbefore 
mentioned  for  that  purpose  and  thereinbefore  stated, 
and  that,  discharged  from  the  said  annuities,  or  any  or 
either  of  them,  and  in  the  meantime  and  until  such  con- 
veyance or  limitations  so  made,  to  stand  possessed  of 
the  five  public  houses  with  the  cottages,  and  of  all  other 
his  real  and  personal  estates  and  effects,  for  the  sole  use 
of  his  son  William  Martin  CarteVy  his  heirs,  &c.,  sub* 
ject  nevertheless  as  thereinbefore  mentioned." 

The  testator  died  in  1808. 

In  1812,  the  lease  of  one  of  the  five  leasehold  public 
houses  expired,  and  thereupon  the  trustees  conveyed 
one  of  the  freehold  public  houses  to  Mary  Wood  and 
her  children. 

Mary  Wood  died  in  1851,  and  in  1862  the  lease  of 
the  other  four  leasehold  public  houses  expired.  This 
suit  was  instituted  in  1862  by  the  children  of  Mary 
Wood  against  the  representatives  of  the  trustee  and  of 
William  Martin  Carter,  to  compel  a  conveyance  of  some 
of  the  freehold  public  houses  of  a  value  equal  to  or 
greater  than  the  four  leasehold  public  houses  of  which 
the  lease  had  lately  expired. 

T/ie 
R  r2 
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1864.  The  Attarney-Gemeral  (Sir  R.  Palmer)^  Mr.  Sebep 

and  Mr.  Jessd  for  the  Plaiotifis.  First,  this  gift  is 
not  void  for  remoteness;  for  remoteness  is  where  ibe 

Deew.  persons  entitled  are  not  ascertained  within  l^al  limits 
of  time,  or  where  the  estate  cannot,  within  that  period, 
be  freely  disposed  of.  Neither  of  these  exist  here;  the 
gift  is  to  the  daughter,  with  remainder  to  her  children, 
and  the  estate  is,  in  substance,  limited  to  ^.  for  fifty- 
four  years,  with  remainder  to  £.,  which  is  a  perfectly 
good  limitation.  The  postponement  of  the  substitution 
for  so  many  years  forms  no  objection  to  the  devise. 
Walsh  ▼.  The  Secretary  of  State  of  India  (a)  was  a 
much  stronger  case,  for  there  the  coTenant  might  not 
have  been  broken  for  centuries,  and  yet  it  was  held 
valid.  Secondly,  as  to  the  uncertainty,  the  value  of  the 
substituted  freehold  must  be  ascertained,  and  the  excess 
over  the  value  of  the  expired  leasehold  will  become  a 
charge  upon  the  property  until  paid  by  the  children. 
If  there  be  any  doubt  as  to  which  of  the  freeholds  are  to 
be  taken,  the  children  have  a  right  of  election  (&). 

Mr.  BoviU  and  Mr.  Parke^  in  the  same  interest, 
cited  Hobson  v.  Blackburn  (c). 

Mr.  Baggallay  and  Mr.  Bruce  for  the  heir-at-law  of 

the  surviving  trustee  and  of  the  residuary  devisee,  and 

Mr.  Hobhouse  in  the  same  interest.    The  devise  of  tbe 

freeholds  is  void  both  for  remoteness  and  uncertainty. 

The  rule  of  law  is  clearly  laid  down  by  Lord  Langdalt 

in  Curtis  v.  Lukin{d)  :  ''A  gift  is  too  remote  unless, 

according  to  the  intention  of  the  testator,  some  person 

must  necessarily  be  in  existence,  with  legal  power  to 

dispose  of  the  property  within  the  period  limited  by  the 

rules  of  law ;"  and  ''a  gift  must  not  only  vest  within  the 

tinoe 

(fl)  30  Beav.  312,  and  10  fl.  of         (e)  1  iiy/.  if  K.  571. 
L.  Cos.  367.  Id)  5  Beav.  147. 

(6)  Roiles  Ab.  {EUciion). 
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time  limited  by  the  rule  against  perpetuities,  but  the 
interests  of  the  respective  parties  in  the  property  must 
be  capable  of  ascertainment  within  that  period,  other- 
wise the  gift  will  be  void."  Neither  of  these  require- 
ments exists  in  the  present  case. 

Here  the  persons  are  ascertained,  but  the  ownership 
of  the  property  cannot  be  determined  until  the  expiration 
of  the  leases,  which  may  be  beyond  the  period  allowed 
by  the  rule  against  perpetuities.  It  is  evident  that, 
until  the  expiration  of  the  lease,  no  one  can  tell  which 
of  the  freeholds  are  to  be  conveyed  to  the  sister  and  her 
children,  and  which  belong  to  the  residuary  legatee ;  and 
until  then  no  one  can  deal  with  these  freeholds.  Again, 
the  conveyance  is  only  to  be  made  at  the  **  request''  of 
the  daughter  and  children ;  this  is  a  condition  pre- 
cedent, and  they  might  all  have  been  dead  at  the  ex- 
piration of  the  leases ;  Greenwood  v.  Roberts  (a) ;  Storrs 
v.  Benhow  (b) ;  Oddie  v.  Brown  (c). 

As  to  uncertainty:  it  does  not  appear  what  the  in- 
terests of  the  parties  are,  or  whether  the  value  is  to 
be  ascertained  at  the  death  of  the  testator  or  in  1862, 
or  to  which  of  the  freehold  houses  the  clause  for  shifting 
the  estate  is  to  apply. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  is  a  perfectly  good  devise. 

The  objection  is  that  the  gift  is  too  remote:  The 
persons  however  who  are  to  take  are  all  ascertained, 
they  are  Mary  Wood  and  her  children,  and  therefore 
are  persons  who  were  all  either  living  at  the  testator's 

death, 

(a)  15  Beav.  92.  (c)  4  De  G  t  J.  186,  197. 

(b)  3  De  G.,  M.  ^  G.  390. 
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1864b  deatb^  or  who  would  be  ascertained  at  the  death  of 
the  tenant  for  life.  Then  it  is  said  that  if  you  cannot 
ascertain  accurately  the  interests  of  the  parties  in  the 
subject-matter  within  a  life  or  lives  in  being  and  twenty- 
one  years  afterwards,  the  whole  gift  fails,  and  Curtis  t. 
Luhin  (a)  is  cited  for  the  purpose  of  shewing  this. 
But  the  error  in  this  reasoning  lies  in  this :  that  it  is 
not  a  question  of  remoteness  at  all,  but  a  question  of 
uncertainty ;  it  amounts  to  this,  that  if  you  cannot 
ascertain  the  amount  of  a  gift,  you  cannot  carry  it 
into  effect,  though  persons  to  take  are  ascertained  and 
are  in  esse.  It  is  necessary  to  distinguish  between 
remoteness  and  uncertainty. 

If  there  be  any  objection  to  this  bequest,  it  arises 
from  uncertainty,  and  this  objection  I  proceed  to  con- 
sider : — First.  It  is  argued  that  the  daughter  and 
children  must  make  the  request,  and  that  this  is  a  con- 
dition precedent.  I  do  not  think  it  is ;  it  certainly  is 
not  so  in  terms :  the  direction  is,  to  convey  "  at  the 
request,  costs  and  charges  of  the  testator's  daughter 
Mary  Wood  or  her  children,"  The  request  to  convey 
is  no  more  a  condition  precedent  than  the  payment  of 
the  costs.  It  merely  means  this,  that  the  trustees  are 
not  to  be  guilty  of  a  breach  of  trust  if  they  do  not 
convey  without  being  asked. 

Then  it  is  said,  that  it  is  uncertain,  because  the 
trustees  are  to  convey  "  one  or  more "  of  the  free- 
hold houses  of  nearly  equal  value,  and  the  difference 
is  to  be  paid  by  the  daughter  and  children.  But  there 
is  no  more  uncertainty  in  this  thati  in  the  case  of  a 
partition  or  exchange,  where  the  lots  are  unequal  in 
value ;  the  difference,  which  is  called  **  owelty  of  par- 
tition," or  of  exchange,  is  a  charge  on  the  more  valuable 

lot 
(a)  5  Bean,  147. 
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lot  in  favour  of  that  of  less  value.  I  see  no  difficulty  in 
ascertaining  the  amount.  If  the  testator  had  directed 
that  property  producing  a  certain  sum  a  year  should  be 
conveyed  to  his  daughter  for  life,  with  remainder  to  her 
children  in  fee  simple  there  would  be  no  difficulty.  It 
is  a  mere  question  of  the  value  of  the  estate,  and  it  comes 
strictly  within  the  rule  that  that  is  certain  which  can  be 
rendered  certain.  Here  the  annual  value  of  the  lease- 
holds is  to  be  ascertained  at  end  of  the  lease,  and  free- 
holds of  equal  value  are  to  be  conveyed.  There  is  no 
more  difficulty  than  if  a  testator,  who  had  entered  into 
a  covenant  which  might  become  broken  at  the  end  of 
sixty  years,  devised  a  farm  to  make  good  that  covenant. 

I  am  of  opinion  this  is  a  good  devise  and  one  which 
must  be  carried  into  effect. 

I  am  of  opinion,  on  the  form  of  this  will,  that  it  lies 
:n  the  discretion  and  power  of  the  trustee  to  carry  into 
effect  this  trust  in  the  manner  most  for  the  interests 
of  all  parties,  and  that  they  may  select  the  freehold 
bouses  to  be  conveyed.  If  the  parties  do  not  agree,  the 
Ccurt  must  do  it. 
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Drew. 


A  question  arose  as  to  how  the  annual  rent  or  value 
was  to  be  estimated. 


Thz  Master  of  the  Rolls. 

I  think  that  the  annual  value  of  the  leasehold  public 
houses  means  the  amount  of  rent  paid  for  them  by  the 
tenants  at  rack  rent,  and  consequently  that  the  ground 
rent  paid  to  the  landlord,  freeholder  or  original  lessor  is 
not  to  be  deducted. 


June  24k 
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FOWLER  V.  FOWLER. 

June  24. 
Bequest  of        rpHE  Rev.  William  Fowler  died  in  1862.      By  bis 
the  permanent  ^'"'  ^®  directed  his  executors  to  invest  the  sum  of 

trust  to  appro-  600Z.  Sterling  in  government  securities,  "  upon  the  per- 
come  in  the  manent  trust  of  appropriating  the  income  in  or  towards 
"f^h  *^°*tar  •  ^^®  maintenance  in  good  order  of  the  graves  and  grave- 
family  graves,  stones,  with  the  iron  railing  then  inclosing  the  graves, 
"rarplu^^to**  in  Baldock  churchyard,  of  his  late  dear  wife,  her 
the  Rector  of  parents  Mr.  and  Mrs.  Merry y  and  her  uncle  Mr. 
time  being:       Trustramy  and  also  the  graves  of  his  grandmother  Mary 

-—Heldy  that  Fowler,  of  her  father  Mr.  Ellis,  and  her  daughter,  and 
the  first  trust       ,  '  ,  ,  ^         ,  ,     .  .^ 

was  void  as  a    then  to  pay  the  surplus  of  such  yearly  income  to  the 

thlTthi'wcond  'Sector  of  Baldock  for  the  time  being  for  his  own  use." 
was  void  for      The  testator  bequeathed  the  residue  of  his  personal 
uncertainty.      ^^^^  ^^  ^j^^  Plaintiff  Jane  Fowler  for  her  life  witl 
remainder  over. 


Jane  Fowler  and  another  instituted  this  suit  agairst 
the  executors  and  the  Rector  of  Baldock^  stating  tlat 
they  were  advised  that  the  trusts  declared  of  the  5M)iL 
for  the  maintenance  of  the  graves  were  void,  and  that 
the  trusts  for  the  benefit  of  the  Rector  failed.  The  bill 
prayed  that  the  rights  of  the  parties  might  be  declared. 

Mr.  C.  S.  Perceval  for  the  Plaintiffs.  The  trust  fcr  the 
maintenance  of  the  graves  is  not  a  charitable  Tust; 
Lloyd  ▼.  Lloyd  {a).  It  is  a  perpetuity,  and  therefore 
▼oid ;  Rickard  v.  Robsonijb).  Secondly,  the  trust  of  the 
surplus  is  void  for  uncertainty,  for  it  is  impossible  to 

ascertain 

(a)  2  Sim.  {N.  8.)  p.  264.  (b)  31  fieov.  2i4. 
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ascertain  what  portion  would  be  necessary  for  the  first 
purpose,  and  therefore  equally  impossible  to  determine 
what  is  the  surplus.  In  Chapman  v.  Brown  (a),  there 
was  a  trust  in  a  will  for  building  a  chapel,  which  was 
▼oid,  and  the  *^  overplus  '*  was  given  to  valid  charitable 
uses  ;  it  was  held  that  the  latter  gift  failed,  as  being  too 
▼ague  and  indefinite.  This  was  followed  in  The  Attorney^ 
General  v.  Hinxman  {b\  where  there  was  a  void  gift  to 
a  school,  and  the  residue  to  the  poor.  So  in  Limbrey 
V.  Gurr  (c),  it  was  held  that  where  a  residue  is  given  to 
a  valid  purpose,  it  will  fail  with  the  prior  void  purpose, 
if  not  capable  of  being  ascertained  except  by  the  actual 
execution  of  that  purpose.   So  in  Cramp  v.  Playfoot{d). 


1864. 


Mr.  Roberts,  in  the  same  interest,  argued  that  the 
gift  to  the  Rector  for  all  time  was  void  as  a  perpetuity, 
not  being  a  charitable  gift. 

Mr.  Tuder,  for  the  Rector  of  Baldock,  admitted  that 
the  first  trust  was  void ;  but  he  distinguished  this  from 
the  cases  cited,  arguing  that  it  was  easy  to  ascertain 
for  what  annual  sum  the  tombs  might  be  kept  in  proper 
repair.  He  relied  on  Mitford  v.  Reynolds {e)^  in  which 
a  testator  directed  the  purchase  of  a  piece  of  land,  and 
the  erection  of  a  monument  thereon;  and  he  gave 
"  the  remainder  of  his  property  "  to  the  government  of 
Bengal  for  charity.  It  was  held  that,  if  the  first  gift 
was  void,  still  that  the  second  would  be  valid,  as  the 
sum  necessary  for  the  first  was  capable  of  being  ascer- 
tained ;  and  it  was  referred  to  the  Master  to  inquire 
what  sum  would  be  reasonably  required  for  the  pur- 
pose of  carrying  into  effect  the  directions  of  the  testator. 

He 


(a)  6  Vt$.  404. 

(6)  2  Jac.  4-  W.  270. 

(c)  6  Madd.  151. 


{d)  A  Kay  if  J.  479. 
ie)  16  Sim.  105,  and  1  Fhil 
185. 
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He  argued  that  the  same  might  be  done  in  the  present 


case. 


Mr.  Perceval  in  reply. 


The  Master  of  the  Rolls. 

June  24.  It  ig  contended  that  this  bequest  is  altogether  void ; 

and  the  cases  which  were  referred  to  on  the  subject 
seem  to  establish  this  proposition : — That  if  a  sum  of 
money  be  given,  a  part  of  which  is  to  be  employed  for 
one  purpose  and  the  remainder  for  another,  and  the 
first  cannot  be  ascertained,  the  whole  fails.  It  might 
'  originally  have  been  supposed  that  the  residue  of  a 
particular  specified  sum  might  have  been  put  on  the 
same  principle  as  the  residue  of  an  estate;  where  what 
is  not,  or  cannot  be,  applied  for  the  primary  object, 
goes  to  augment  the  secondary  object,  that  is,  the  par- 
ticular residue  subsequently  disposed  of.  But  the 
contrary  seems  to  be  quite  settled  by  Chapman  v. 
Brown  (a),  determined  by  Sir  William  Grants  and  fol- 
lowed by  Attorney- General  v.  Hinxman(b);  Cramp  v. 
Playfoot{c),  and  Limbrey  v.  Gurr(d), 

The  case  cited  on  the  opposite  side  is  Mitford  v. 
Reynolds{e)f  where  Lord  Lyndhurst  directed  an  inquiry 
as  to  the  necessary  sum,  and  the  Master  having  found 
a  specific  sum,  it  was  referred  back  again  to  the 
Master;  but  Lord  Lyndhurst  thereby  intimated  his 
opinion  that  he  would  have  acted  on  the  Master's 
report  if  the  amount  could  have  been  ascertained.    The 

Master 

(fl)  6  Tei.  404.  (d)  6  Madd.  151. 

{b)  2  Joe.  4r  Cr.  270.  (e)  16  Sim.  105  and  I  PkiL 

(c)  4  Kay  4r  J.  479.  185. 
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Master  found  that  the  owner  of  the  land  would  not  sell 
it,  and  that  it  was  impossible  to  ascertain  what  amount 
was  necessary ;  thereupon  Sir  i.  Shadwell  determined 
that  it  fell  into  the  general  residue.  That  case  there- 
fore does  not,  in  its  ultimate  decision,  militate  against 
the  other  decisions,  and  Lord  Lyndhursfs  was  not 
acted  on. 

I  think  I  am  bound  by  the  cases  to  hold  that  the  gift 
for  repairing  the  tombs  for  ever  is  void,  being  a  per- 
petuity; and  I  do  not  know  how  to  ascertain  what 
would  be  required  for  that  purpose.  I  must,  therefore, 
contrary  to  my  first  impression,  hold  that  the  whole 
gift  is  void,  and  that  the  500/.  falls  into  the  general 
residue  of  the  estate. 


AMIS  V.  WITT.  1863. 

Nw.  16. 

THE  Plaintiff  David  Amis  claimed,  as  against  the  Money  due  on 
Defendant  Stephen  Witt,   the  administrator  of  *J*f  J^JdW^ 
Prisciller  Floyd,  a  policy  of  assurance  of  the  Kent  deoosit  note 
Mutual  Assurance  Society  for  1,000/.  on  her  own  life,  donation^m^ 
and  a  deposit  note  for  400/.  of  the  National  Provincial  tiicam&hyi^ 
Bank  of  England,  which  he  alleged  the  intestate  had,  policy  and 
on  her  death  bed,  delivered  to  him,  the  Plaintiff,  by  way  °®^®* 
of  donatio  mortis  causd. 


Upon  the  trial  of  an  action  at  law  the  jury  gave  a 
verdict  for  Amis,  affirniitig  the  donation.  The  Judge 
reserved  the  point  whether  a  policy  of  assurance  and  a 
bank  deposit  note  could  be  the  subject  of  a  donatio 
mortis  causd,  and  upon  a  motion  for  a  new  trial  the 

Court 
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1863.       Court  of  Queen's  Bench  held  they  could^  and  refused 

s^^^^/       to  disturb  the  verdict  (a). 
Amiss 

V. 

Witt.  The  cause  now  came  on  for  hearings 

Mr.  Selwyn  and  Mr.  Beavan^  for  the  Plaintiff,  argued 
that  the  trial  at  law  had  determined  that  the  policy  and 
deposit  note  might  be  the  subject  of  a  donatio  mortis 
causd,  and  had  also  settled  the  fact  of  the  gift. 

Mr.  Bagshawe  argued,  that  the  verdict  had  only  de- 
termined the  right  to  the  papers,  and  not  to  the  money 
secured  by  them,  and  that  the  right  to  the  money  on 
such  instruments,  which  were  not  transferable,  could 
not  pass  as  a  donatio  mortis  causa.  Duffield  v.  Elwesifi) ; 
Veal  V.  Veal  (c) ;  Barton  v.  Gainer  (rf) ;  Moore  v. 
Barton  (e),  were  cited. 


The  Master  of  the  Rolls  held  that  the  Plaintiff  was 
entitled  to  the  policy  and  deposit  note,  and  to  the 
money  paid  in  respect  of  them,  as  donationes  mortis 
causa, 

(a)  1  Beit  4  Smith,  109.  (d)  3  Hurl.  4r  N  307. 

(6)  1  BL  (N.  S.)  497.  (c)  4  DeC.^  Sm.  517. 

(f)  27  Beav.  303. 
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ATTORNEY-GENERAL  v.  DAUGARS. 

Jan.  25,  26. 
HIS  information  related  to  ''  the  French  Protestant  A  scheme 
Church  of  LondorC^  and  the  charities  connected  i^guiating  the 
therewith.     The  origin  and  particulars  relating  to  this  French  Pro- 

i_        1        '11   i^      !•        1  1    •      -F%  tT.  V    testant  Church 

church  will  be  found  stated  m  Daugars  v.  Jxtvaz  (a),  in  London  and 

Property  to  a  large  amount  had  been  devised  and  be-  '^®  chanties 

•^       ■'  °  .  ,  connected 

queathed  for  the  support  of  the  church,  the  relief  of  therewith. 

the   poor  members,   for   French  Protestants,  and   for  ^  scheme*  for^a 

the  maintenance  of  schools  for  the  children  of  such  charity,  the 

.  Court  declined 

members.  going  into 

questions  as  to 
_      -^  _,  V     1      -m   •     ./T»  •»»       »>  the  validity  of 

In  Daugars  y.  Rivaz  (a)  the  Plamtiff  Mr.  Daugars^  the  appoint- 

who  had  been  appointed  pastor  in  1842,  had  been  re-  pentof  exist- 
rr  r  '  ^       ing  othcers  of 

moved  by  the  elders  and  deacons  in  1857,  and  he  in-  the  charity, 

stituted  that  suit  for  a  declaration  that  he  had  not  been  t^^"  was  n^ 

lawfully  discharged  from  his  office  of  pastor.     By  the  personal  im- 

decree,  it  was  declared  that  the  Plaintiff  had  not  been  remove  them. 

lawfully  dismissed  from  his  office,  and  it  was  ordered  ,   J"  ^  ^"\^  ^^ 

t         ,_-,  ,  ..,,  1,  laiing  to  the 

that  the  Defendants,  the  surviving  elders  and  deacons,  validity  of  the 

should   pay  the  Plaintiff  his  costs  of  the  suit  when  '"^JJI^^rthe* 
taxed.  trustees  were 

ordered  to  pay 
the  costs. 

These  costs,  which  amounted  to  2,876Z.,  were  raised  They  paid 

and  paid  by  the  elders  out  of  the  funds  of  the  charity,    the  charity 

funds;  but, 
upon  an  in- 
This  information,  filed  by  the  Attorney-General  ex  formation  by 

officiOf  complained  of  this  appropriation  of  the  funds ;  OenerarthJy 

it  prayed  an   account  against  the  Defendants   of  the  were  ordered 

to  renlace  the 
charity  property,  and  that,  in  taking  it,  the  costs  of  the  amount. 

former 

(«)  28  Beav.  233. 
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1864.  former  suit  might  be  disallowed.  It  prayed  also  for  a 
scheme  for  the  future  administration  of  the  funds  and 
property  of  the  charity. 


Att.-Gen. 

V, 

Dadqabs. 


The  Defendants  admitted  the  payment  of  the  costs, 
but  they  said  that  they  made  it  under  the  belief  that, 
according  to  the  true  intent  and  meaning  of  the  decree, 
the  costs  were  not  to  be  paid  by  them  personally,  but 
out  of  the  property  of  the  church,  the  annual  income  of 
which  was  about  1,660Z. 

The  Defendants  Daugars  and  Leaky,  by  their  answer, 
insisted  that  two  of  the  Defendants,  Gordon  and  WkitCy 
had  not  been  duly  appointed  elders,  and  that  Mr. 
Marziah  had  not  been  duly  constituted  a  minister  of 
the  church,  in  conformity  with  the  requirements  of  the 
discipline  and  constitution  of  the  church  in  several  par- 
ticulars which  they  enumerated. 

The  Attorney' General,  Mr.  Hobhonse  and  Mr.  T,  H, 
Terrell,  for  the  information,  asked  for  the  repayment  of 
the  2,876Z.,  and  for  a  scheme  ;  but  they  did  not  question 
the  appointments  of  officers  hitherto  made. 

Mr.  Selwyn  and  Mr.  Ware,  for  Mr.  Marzials,  argued, 
that  the  validity  of  his  appointment  had  been  already 
decided  in  the  case  of  Daugars  v.  Rivaz,  in  which  the 
bill  had  been  dismissed,  so  far  as  it  prayed  a  declaration 
that  Marzials  had  not  been  duly  appointed  and  was  not 
a  pastor  of  the  church  and  to  restra*in  him  from  dis- 
charging the  duties  of  that  office.  Secondly.  That  the 
Court  would  not  remove  persons  if  bona  fide,  though 
irregularly,  appointed  to  their  office;  Attorney- General 
v.  Hartley  (a) ;  Re  Storie^s  University  Gift  (6),^ 

Mr. 

(fl)  2  Jac.  4-  W.  353.  (6)  2  De  G.,  F.  4-  J.  529. 
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Mr.  Wickens  and  Mr.  R.  O.  Turner,  for  Mr.  Daugan 
and  Mr.  Leaky,  pressed  for  a  decision  that  Mr.  Marziah 
and  the  two  elders  had  been  irregularly  appointed,  and 
for  their  removal. 

ITAe  Master  of  the  Rolls  said  that  it  was  an  unusual 
course  for  a  Defendant  to  ask  for  a  decree  against  co- 
Defendants,  which  the  Plaintiff  did  not  require,  and  he 
refused  to  remove  any  of  the  officers  of  the  charity 
church.  He  said  he  would  not  look  back  into  former 
appointments,  but  leave  them  in  their  present  positions 
exactly  as  they  stood.] 

Mr.  Baggallay  and  Mr.  Dickinson,  for  the  elders, 
argued  that  the  order  for  payment  of  costs  had  been 
made  against  the  Defendants  in  their  character  of 
trustees,  and  that  it  was  intended  that  they  should  be 
paid  by  them,  in  that  character,  out  of  the  trust  funds 
and  not  personally.  They  argued  that  as  the  suit  of 
Daugars  v.  Rivaz  was  not  one  to  administer  the  charity, 
the  Court  had  not  the  power  to  order  the  costs  to  be 
paid  out  of  the  funds,  and  therefore  gave  no  direction  to 
that  effect. 

The  Master  of  the  Rolls. 

The  decree  which  I  pronounced  in  Daugars  v.  Rivaz 
was  an  ordinary  decree  directing  the  Defendants  to  pay 
the  costs  personally.  If  the  form  of  that  decree  was 
wrong,  the  proper  course  for  the  Defendants  to  pursue 
was  to  take  the  opinion  of  the  superior  Court,  or  they 
might  have  applied  to  this  Court  for  leave  to  take  these 
costs  out  of  the  charity  funds.  If  I  had  adopted  the 
view  taken  in  the  argument,  that  the  Court  had  no 
jurisdiction  to  order  such  payment  in  that  suit,  but  that 
it  might  be  done  in  a  suit  for  the  administration  of  the 

charity, 
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1864.  charity,  I  might  easily  have  said  so.  But  it  is  clear 
that  the  Defendants  knew  perfectly  well  what  I  meant, 
and  that  it  would  have  been  idle  to  have  asked  me  to 
allow  those  costs  to  be  paid  out  of  the  charity  funds. 
The  result  then  is  this  : — That  these  gentlemen,  having 
incurred  a  debt  of  2,959/.,  which  the  Court  of  Chancery 
says  they  are  liable  to  pay  personally,  think  fit  to  pay 
that  sum  out  of  the  charity  funds.  It  is  obvious  that, 
in  the  former  suit,  these  gentlemen  thought  that  they 
were  subject  to  no  control  at  all,  and  that  provided  they 
acted  conscientiously  and  not  for  their  own  personal 
benefit,  they  were  entitled  to  deal  with  the  charity 
exactly  as  they  thought  fit.  I  dissented  from  that  view, 
I  thought  that  the  Court  had  authority  over  them  and 
could  compel  them  to  conform  to  certain  regulations  or 
reglemens,  and  that,  if  they  did  not  think  fit  to  do  so, 
the  cost  of  compelling  them  to  do  so  must  fall  upon 
themselves.  After  a  period  of  four  years  these  gentle- 
men are  now  called  upon  to  repay  this  money.  I  see 
no  reason  whatever  for  removing  them  from  their  office, 
but  they  have  taken  a  mistaken  view  of  their  powers 
respecting  this  matter ;  and  I  am  of  opinion  that  they 
must  make  good  the  funds  which  they  have  taken  with 
interest  at  4/.  per  cent. 

I  am  then  told  that  some  of  them  have  since  died. 
They  are  however  jointly  and  severally  liable,  and  I  can 
only  make  those  who  are  before  me  make  good  the  money, 
and  they  must  obtain  such  relief  as  they  are  entitled  to 
against  the  representatives  of  those  persons  who  ought 
to  contribute  towards  the  repayment  of  the  fund.  In 
my  opinion,  no  case  whatever  is  made  out  for  the 
removal  of  Mr.  Marzials  from  the  office  of  pastor  to 
which  he  has  been  appointed. 

In  other  respects,  I  think  that  the  decree  must  be 

in 
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in  the  terms  which  the  Attoraey-General  asks^  viz.,  a  1864. 
scheme  in  the  most  general  terms  for  the  purpose  of 
regulating  the  future  affairs  of  the  charity  ;  and  I  think 
that  the  costs  of  all  parties  on  this  information  ought  to  be 
paid  out  of  the  funds  of  the  charity;  and  as  the  Attorney- 
General  informs  the  Court  that  the  part  of  the  suit 
which  relates  to  the  getting  back  from  the  trustees  that 
portion  of  these  trust  funds  which  has  been  misapplied 
by  them  in  the  payment  of  their  costs  is  very  small,  I 
think  that  it  is  not  desirable  to  make  any  distinction 
on  this  account.  I  readily  accede  to  this  view,  because 
I  am  very  desirous,  so  far  as  possible,  to  create  a  good 
feeling  amongst  all  the  governors  of  this  charity,  and  I 
shall  endeavour  to  make  such  rules  as  shall  provide 
against  the  recurrence  of  similar  disputes  for  the  future. 


LEWIS  V.  TEMPLER.  May  25,  26, 

28. 

TN  1790,  Robert  Gummer  the  younger  married  Betty  A  testator, 
Bradford^  and  on  the  occasion  a  settlement  was  "l^^^  waa^en- 

executed,  dated  the  28th  of  July,  1790,  whereby  Robert  titled  to  the 
^^  ,  .     «    ,  ,  /.111  reversion  of 

(jTummer  his  father  conveyed  some  freehold  estates  at  an  estate  ex- 

Allington  to  Robert  Gummer  the  younger  for  life,  with  ^^^^  ?**  ^ 

remainder  bis  son,  with- 
out issue  living 
at  his  death.  By  his  will,  afler  reciting  that  he  was  entitled  to  the  reversion  on  the 
death  of  his  son  without  issue  generally,  he  devised  it  to  trustees  to  sell  upon  the  death 
of  his  son,  without  issue  generally,  and  divide  the  produce: — Hjeldf  that  the  trust  was 
not  void  for  remoteness. 

A  testator  who  was  entitled  to  a  reversion  expectant  on  the  death  of  A.  and  fi. 
without  issue  living  at  their  death,  devised  it  in  tnist  to  sell  and  divide  the  produce 
between  his  six  daughters,  or  such  of  them  as  should  be  then  living,  and  the  children  of 
such  of  them  as  should  be  dead,  the  children  taking  their  parents*  share.  But  if  only 
one  daughter  survived  A.  and  B.  she  was  to  take  the  whole,  and  the  heir-at-law  was 
to  take  if  no  daughter  or  child  of  a  daughter  should  be  living  at  the  death  of  ^.  and 
B.'.^-Held,  that  the  shares  of  the  children  of  the  daughters  vested,  not  at  their 
mothers'  death,  but  at  the  death  of  the  survivor  of  A.  and  B. 

VOL.  XXXIII — IV.  S  S 


Lewis 

V. 
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1864.  remainder  to  Betty  Gummer  for  life,  with  remainder 
to  the  children  of  the  marriage,  as  they  or  the  survivor 
should  appoint ;  and  subject  thereto,  to  the  use  of  all 
Tbmpleb.  tijg  children  of  the  marriage  *'  that  should  be  living  at 
the  death  of  the  survivor  of  them  Robert  Crummer  the 
younger  and  Betty"  his  wife,  equally,  ''and  of  the  child 
or  children  of  such  child  or  children  of  the  said  JRobert 
Oummer  the  younger  and  Betty  Bradford  as  should 
be  then  dead  leaving  child  or  children,  share  and  share 
alike,  but  the  child  or  children  of  such  of  them  as 
should  be  dead  not  to  exceed  his,  her  or  their  father  or 
mother's  original  share  or  shares  thereof;  and  in  case 
there  should  be  living,  at  the  death  of  the  survivor  of 
them  the  said  Robert  Gummer  the  younger  and  Betty 
Bradford,  his  then  intended  wife,  only  one  child  of 
their  two  bodies  lawfully  begotten,  and  no  child  should 
be  then  dead  leaving  child  or  children,  then  to  the  use 
and  behoof  of  such  only  child  and  his  or  her  heirs  or 
assigns ;  and  for  and  in  default  of  all  such  issue,  then 
to  the  use  of  the  said  Robert  Gummer  the  elder,  his 
heirs  and  assiG:n8  for  ever." 


"O- 


Robert  Gummer  the  elder  died  in  1811,  having  by 
his  will,  dated  in  1810,  expressed  himself  to  the  follow- 
ing effect : — 

"  Whereas  I  am  entitled,  in  reversion  in  fee,  afler  the 
death  of  my  said  son  Robert  Gummer  and  Betty  bis 
wife  without  issue,  of  and  in  the  property  at  AUington, 
which  I  have  conveyed  to  or  to  the  use  of  my  said  son 
Robert  Gummer  and  Betty  his  wife  for  their  respective 
lives  and  their  issue,  and  in  default  of  such  issue,  to  the 
use  of  myself,  my  heirs  and  assigns  for  ever."  He 
then  devised  this  property  ''to  the  reversion  in  fee  be 
was  entitled  as  aforesaid  **  to  trustees,  upon  trust,  ''as 
soon  afler  the  several  deceases  of  his  son  Robert 
Gummer  and  Betty  his  wife  without  issue"  as  con- 
veniently 
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▼eniently  might  be,  to  sell  and  to  pay  tbe  produce  unto       1864< 

and  amongst  his  six  daughters  (naming  them),  ''or 

such  of  them  as  shall  be  then  living  and  the  child  or 

children  of  any  or  either  of  them  my  said  daughters 

who  shall  be  then  dead  leaving  issue,  in  equal  shares 

and  proportions ;  but  the  child  or  children  of  such  one 

or  more  of  my  said  daughters  as  shall  then  happen  to  be 

dead  leaving  issue  shall  have  or  be  entitled  to  no  larger 

or  greater  share  or  shares  than  his  or  their  mother  or 

mothers  would  have  been  entitled  to  if  living;  and  in 

case  only  one  of  my  said  daughters,  or  (they  my  said 

daughters  being  all  dead)  only  one  child  of  all  or  any 

of  my  said  daughters  shall  be  living  at  the  time  of  the 

death  of  the  survivor  of  my  said  son  Robert  and  Betty 

his  wife  (they  leaving  no  lawful  issue),  then  the  trustees 

were  to  pay  the  residue  '*  unto  such  my  only  surviving 

daughter,  or  such  my  only  grandchild  by  any  or  either 

of  my  said  daughters,  as  the  case  may  happen  to  be,  to 

and  for  her  own  or  his  use  and  benefit;  but  in  case 

there  shall  not  be  living  at  the  time  of  tbe  decease  of  the 

survivor  of  them  my  said  son  Robert  and  Betty  his 

wife  (they  leaving  no  issue  as  aforesaid),  any  one  of 

them  my  said  daughters,  or  any  child  or  issue  of  any 

one  of  my  said  daughters,  then  he  devised  the  property 

to  his  heir-at-law. 

Betty  Oummer  survived  her  husband,  and  died  in 
Aprils  1854.  The  limitations  to  the  children  failed  by 
their  predeceasing  their  parents,  and  by  the  non-execu- 
tion of  the  power  of  appointment  in  their  favor,  so  that 
the  reversion  in  fee  then  became  subject  to  the  trusts  of 
the  will  of  the  father. 

The  six  daughters  of  the  father  all  died  in  the  life 
of  Betty  Gummer,  and  two  only  of  them  (Jane  and 
Matilda)  left  children.    Jane  had  six  children,  four  of 

s  s  2  whom 
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1864.  whom  died  in  the  life  of  Betty  Oummer;  and  Matilda 
had  three  children,  one  of  whom  died  in  the  life  of 
Betty  GummeTn 

This  suit  was  instituted  by  a  daughter  of  a  child  of 
Jane^  who  had  died  in  the  life  of  Betty  Gummer,  to  hafe 
the  rights  of  the  parties  ascertained. 

The  first  point  raised  was,  whether  the  devise  and 
trust  for  sale  were  void  for  remoteness,  they  being  to 
take  effect  upon  a  general  failure  of  issue.  The  second 
was,  whether  the  children  of  the  daughters  who  died  in 
the  life  of  Betty  Gummer  were  entitled  to  participate  in 
the  produce  of  the  estate. 

Mr.  Baggallay  and  Mr.  Roget,  for  the  Plaintiff,  cited 
Ashling  v.  Knowles{a);  Loring  v.  T%)mas{b);  Re 
FelVs  Trusts  {c)\  Penny  v.  Clarke  (d);  Wildman's 
Trusts  {e) ;  TempUman  v.  Warrington  (/). 

Mr.  A.  Smith  cited  Ware  v.  Polhill{g). 

Mr.  Potter  for  the  representatives  of  Daniel  Fowler, 
the  son  of  Jane  Fowler^  who  died  before  Betty  Gummer. 

Mr.  Selwyn  and  Mr.  Batten,  for  the  Defendant 
Templer,  cited  Turner  v.  Sargent  (A). 

Mr.  Jolliffe,  for  the  heir-at-law  of  the  testator,  con- 
tended that  the  devise  was  void,  being  one  to  take  effect 
only  on  a  general  failure  of  issue  of  Robert  and  his  wife. 
He  cited  jBanfte*  v.  Holme  (i);  Morsev.Lard  Ormonde{k); 
Sugden's  Law  of  Property  (/);  Bristow  v.  Boothby{m). 

Mr. 

(a)  3  Drew,  593.  (g)  11  Fa.  257. 

(6)  1  Drew.  If  S,  497.  (A)  17  Beav.  515. 

(c)  3  De  G.,  F,  4-  J.  291.  (i)  1  Rua.  394,  n. 

(d)  1  De  G.,  F.  ^  J.  425.  (k)  lb.  382. 

(e)  1  John.  4-  H.  299.  (/)  Page  351. 
(/)  13  Sim.  269.  (m)  2  Sim.  ^  St.  465. 
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Mr.  Baggallay^  in  reply^  referred  to  Templeman  v.       1864. 
Warrington  (a) ;  Locker  v.  Bradley  (ft). 

The  Master  of  the  Rolls  was  of  opinion^  on  the  first 
pointy  that  the  trust  for  sale  was  not  too  remote,  as  the 
reference  in  the  will  to  the  settlement  so  incorporated 
the  limitation,  that  the  trust  for  sale  must  be  held  to 
arise  on  the  death  of  Robert  Gummer  the  younger  and 
his  wife  and  the  failure  of  their  issue  living  at  the  death 
of  the  survivor,  which  brought  the  case  within  the  limits 
allowed  by  the  rules  against  perpetuity.  He  said  that 
the  case  of  Bankes  v.  Holme  (c)  had  been  considered 
*'  a  very  strong  decision"  (rf),  and  by  some  that  it  was 
not  '*  likely  that  the  decision  would  be  followed"  {e), 
and  that  he  thought  that  no  Conrt  would  now  go 
beyond  it.     He  reserved  the  second  point. 


The  Master  of  the  Rolls. 

The  question  on  the  construction  of  the  will  of  Robert      May  2%. 
Gummer  is,  whether  the  share  vested  in  the  children 
who  survived  their  parents  but  died  before  the  period  of 
distribution. 

The  ordinary  rule  is,  that  children,  if  they  survive 
their  parents,  are  entitled  to  vested  interests.  It  is  a 
question  of  intention  to  be  discovered  from  the  terms  of 
the  will,  and  I  think  that,  in  this  case,  the  testator  has 
expressed  his  own  meaning  to  be,  that  those  only  who 
survive  the  period  of  distribution  are  to  take.  The  tes- 
tator directs  the  purchase-money  to  be  divided  amongst 

his 

(a)  13  Sim.  267.  405,  and  nee  Sugd.  Law  of  Pro- 

{b)  5  Beav,  593.  perty,  355. 

(c)  1  Atttt.  394,  n.  (f)  2  Jarm.  on  Wills,  p.  419 

(d)  Per  Lord  Eldon,  1  RtM.      (2nd  edit) 
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1864.  bis  six  daagfaters  or  mch  of  tboB  as  f^nL«i  be  ca 
IiTiDgy  that  is,  at  the  period  of  ckir^i:.^ray  sue  ris 
cbildreo  of  such  of  them  as  sb3:2ji  be  ceaii,  tiie  ciliirzi 
to  take  only  their  mothers'  ehftres.  It  apceazs  thii  i.  I 
the  daoghters  died  before  Betty  Gmmmtr^  mac  ti*i  tvo 
only  of  them  left  children.  I  am  of  cpEii:«  thai  if  the 
matter  stood  there,  then,  on  the  trae  cocitrKiisc  of  the 
will,  the  shares  of  the  daoghters  rested  ia  their  c^ikiru 
who  snrriTed  them.  Bat  I  think  tint  canKsC  be  the 
meaning  of  the  testator,  he  most  have  ictended  tiie  suae 
class  to  take  in  all  events,  jK  subsequently  be  says,  ia 
case  one  of  his  daughters  only,  or  (tb^r  besng  mU  deai 
only  one  child  of  his  daaghters,  sho'Jd  be  Imng  at  the 
death  of  the  sonrivor  of  his  son  Robert  and  his  wife,  then 
sach  sanriring  daughter  or  the  (wly  svrmi^  gimndcUd 
shall  take  the  residue.  It  was  well  obscifed  that  here 
the  testator  did  not  seem  to  have  followed  the  langmge 
of  the  former  part  of  his  will,  and  that  if  there  bad  been 
one  snrriving  daughter  and  a  number  of  cbfldren  of  the 
other  daughters,  such  only  daughter  would  bare  taken 
to  the  exclusion  of  the  children.  But  this  is  quite  dear, 
that  here  he  meant  those  only  who  sunrired  Robert 
Gwttmernnd  his  wife  should  take  in  the  particular  event 
which  he  mentions.  Then  he  proceeds  to  give  the  pr^ 
mises  over  to  his  heir,  if  no  daughter  and  no  child  of  t 
daughter  should  be  living  at  the  death  of  Robert  Gmwh 
'  and  Bettf  his  wife« 


The  argument  in  favour  of  the  daughters'  children  who 
predeceased  Betty  Gitmmer  would,  if  sustained,  prodoce 
this  singular  result : — Supposing  all  the  daughters  to  die 
before  Betty^  and  that  some  of  them  left  children,  then, 
if  one  child  survived  the  period  of  distribution,  the  resi- 
due is  to  be  divided  amongst  all  these  cbildreo,  but  if  no 
one  survived  the  period  of  distribution  then  the  residQe 
is  to  go  to  the  testator's  heir-at-law.     So  that  the  rigbts 

of 
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of  the  children  who  predeceased  Betty  would  depend  on        1864. 
one  of  the  grandchildren  of  the  testator  surviving  the 
period  of  distribution. 


LBWift 
9, 

Tevplbr. 


I  do  not  think  that  is  the  proper  construction  of  this 
will;  and  I  am  of  opinion  that  the  class  is  to  be  ascer- 
tained when  the  fund  is  to  be  distributed,  viz.,  on  the 
death  of  the  survivor  of  the  telita tor's  son  and  his  wife 
JBtttyj  and  that,  upon  the  whole  scope  and  the  true 
construction  of  this  will,  the  testator  did  not  make  the 
produce  vest  until  the  death  of  the  survivor  of  these  two 
persons. 


SLANEY  V.  SLANEY. 

June  21. 
npHIS  case  came  on  upon  general  demurrer  to  a  bill,  Devise  to  A, 
-*•     which  stated,  that  the  testator  by  his  will,  dated  in  l^^aindw  to 
1830,  devised  eight  copyhold  houses  ''unto  his  wife  £. ipfee; 
Mary  Slaney^  for  and  during  the  term  of  her  natural  g^ould  die, 

life,  and  from  and  immediately  after  the  decease  of  his  leaving  issue, 

•  ^      f        1        1  11  11111..%     ^nen  to  his 

Wife,  he  thereby  gave  and   bequeathed  all  his  eight  children.    B. 

copyhold   messuages  or  tenements,  with    the  appur-  *"^*J-®^ 
tenances,  unto  his  son  Richard  Slaney  (since  deceased),  leaving  chil- 
his  heirs  and  assigns  for  ever.     And  in  case  (as  did  not  thauhe  eift  to 
happen)  his  said  son  should  depart  this  life  without  his  children  did 
leaving  lawful  issue,  then  he  disposed  of  the  said  here- 
ditaments in  manner  therein  mentioned,  but  in  case  (as 
happened)  his  said  son  Richard  Slaney  should  depart 
this  life  leaving  lawful  issue,  then  he  gave  and  be- 
queathed all  his  eight  copyhold  messuages  or  dwelling- 
houses  (subject  to  the  payment  of  20Z.  yearly  to  A/ar- 
garet  Slaney,  wife  of  his  son  Richard  Slaney,  during 
the  term  of  her  natural  life)  unto  all  and  every  the  child 
and  children  of  his  son  Richard  Slaney  and  the  child 

or 
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1864.  or  children  of  which  the  said  Margaret  Slaney  might 
be  endente  and  born  in  due  time  after  his  said  sons 
decease  as  should  be  then  living,  the  same  to  be 
divided  equally  amongst  them,  share  and  share  alike, 
as  soon  as  the  youngest  child  should  attain  the  age 
of  twenty-one  years,  and  the  rents,  issues  and  profits 
arising  therefrom  to  go  to  and  be  paid,  laid  out  and 
expended  in  the  maintenance,  clothing  and  educatioa 
of  such  the  child  or  children  of  his  son,  so  long  as  they 
should  respectively  be  minors  and  under  the  age  of 
twenty-one  years,  and  so  soon  as  the  youngest  child 
should  attain  that  age,  then  he  directed  that  the  eight 
copyhold  messuages  or  tenements  should  be  equally  di- 
vided amongst  the  children  of  his  son  and  the  survivor 
or  survivors  of  them,  as  near  as  circumstances  would 
permit,  as  tenants  in  common." 

The  testator  republished  his  will  in  Atigusi,  1838, 
and  he  died  in  1840.  His  widow  died  in  1845,  and  his 
son  Richard  Slaney  died  in  1862,  leaving  five  children. 

This  suit  was  instituted  by  three  of  the  children 
against  the  other  two  for  a  partition  of  the  property. 

The  Defendants  demurred  for  want  of  equity. 

Mr.  Sebtyn  and  Mr.  Kay  in  support  of  the  demurrer. 

Mr.  BaggaUay  and  Mr.  /.  J,  H,  Humphreys  in  sup- 
port of  the  bill. 

Edwards  v.  Edwards  (a) ;  Smith  v.  Spencer  (5), 
and  Blake  ▼.  Peters (jc),  were  cited;  and  see  1  VicL 
c,  26,  s.  29. 

The 

(a)  15  Bmo.  357.  (c)  IDeG^J.^  Smlk,  345. 

(6)  6  Te  G.,  It  4  G.  631. 
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The  Master  of  the  Rolls.  ^*^*' 

I  think  this  demurrer  most  be  allowed.  I  entertain 
DO  doubt  on  the  question  of  construction  of  the  will.  I 
think  that  the  rule  stated  in  Edwards  v.  Edwards  (a) 
is  to  be  gathered  from  all  the  decided  cases  on  the  sub- 
ject I  have  had  occasion  to  reconsider  that  decision, 
and  I  have  always  come  to  the  same  conclusion.  The 
Lord  Chancellor  did  not,  in  Smith  v.  Spencer  (6),  dis- 
pute the  rule,  but  he  said  that  the  words  of  the  testator 
were  distinct  in  that  case,  and  that  the  cases  did  not 
apply.  Edwards  v.  Edwards  did  not  lay  down  that 
a  testator  might  not  direct  otherwise. 

If  a  testator  gives  real  or  personal  estate  to  A,  for 
life,  and  afterwards  to  B.  absolutely,  and  then  goes  on 
to  say  that  if  B.  should  die  without  leaving  issue,  the 
property  is  to  go  over  to  another,  then  the  contingency 
has  reference  to  the  period  of  distribution  or  to  the  time 
of  coming  into  possession  of  the  property,  which  must 
be  at  the  death  of  the  tenant  for  life.  Consequently,  if 
jB.  should  die  in  the  life  of  the  tenant  for  life,  leaving 
issue,  it  would  go  over,  but  not  if  he  survived  her. 

I  am  of  opinion,  that  the  rule  is  the  same  both  as  to 
real  and  personal  estate,  and  that  this  demurrer  must  be 
allowed. 

(n)  15  Beat.  357.  (6)  6  De  G.,  M.  4*  G.  631. 
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SOMERSET  V.  COX. 

Mar.  8,  10. 

Notice  of  a       TTPON   the  marriage  of  Lieutenant  Lyon,  of  the 

fund^eiven*to  Royal  Scots  Gret/s,  a  settlement  was  executed, 

one  before  the  dated  the  2l8t  of  Jiily,  1852,  whereby  he  covenanted 

into  his  pos-     ^'^^  ^^^  trustees  (the  Plaintiffs)  that  any  money,  which 

senion  is         ^t  any  time  should  be  received  or  realized  by  or  from 
wholly  in-  ,,«,.,  .     .  ^  .    . 

effectual.  the  sale  of  his  then  commission  or  any  future  commissioii 

on^b  mtf^''    which  he  might  thereafter  obtain,  or  for  or  in  respect  of 

riage,  cove-      any  difference  in  price  or  value  upon  exchanging  into  some 

setde  the  pro-  Other  regiment,  or  retiring  upon  half-pay  in  case  of  bis 

duceofhis       selling  out,  exchanging  or  retiring,  should  be  paid  to 
commission  ,  _  .      i   i         ,  ,     ,       1 1    i       i    i  j 

when  he  sold    and  be  received  by  the  trustees,  and  should  be  held 

out.    He  sub-  ypQjj  ^i^g  trusts  therein  declared.    These  trusts  were 

sequently  '^ 

charged  the      for  the  parents  and  children  successively. 

proceeds  in 

favour  of  his 

army  agents.        Lieutenant  Lyon  afterwards  changed  his  regimeut, 

and  before  the  ^^^  became  a  captain  in  the  Second  Life  ChtardSf  of 
receipt  of  the    ^hich  regiment  the  Defendants  Messrs.  Cox  were  the 

proceeds  by  " 

the  army         army  agents. 

agents  the 

trustees  of  the 

settlement  Captain  Lyon  became  considerably  indebted  to  the 

ticeofthe         Defendants  Messrs.  Cox;  and  by  an  agreement,  dated 

covenants:-,   the  9th  of  May,  1861,  after  reciting  the  debt,  and  that 
Held,  that  the    _         .      ^        ^*  '       , ,  .,,!,.,. 

agents  had  the  Captajin  Lyon,  being  unable  to  pay  it,  bad  offered  and 

SilVro^eediT"  proposed  to  Messrs.  Cox  that  he  would  apply  to  the 
proper  military  authorities  for  leave  to  sell  his  com- 
mission in  such  regiment,  with  a  view  to  the  repaymeDt 
to  them  of  the  debt  so  due  to  them  out  of  the  proceeds 
of  such  commission ;  and  further  reciting  that  Captaia 
Lyon  had,  in  accordance  with  his  offer,  placed  in  the 

hands 
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hands  of  the  said  Messrs.  Cox,  as  the  regimental  agents  1866. 
of  the  regiment,  the  application  to  the  commanding 
officer  of  the  said  regiment  for  leave  to  sell  his  said  com- 
mission, the  Defendants  then  agreed  to  abstain,  for  six 
months,  from  forwarding  the  application  to  sell  the 
commission,  and  Captain  Lyon  pledged  himself  to 
Messrs.  Cox  not  to  do  any  act,  &c.,  that  could,  in  any 
way,  prejudice  them  in  their  right  to  recover  and  be 
repaid  the  debt  of  3,300/.  and  interest  out  of  the  pro- 
ceeds of  the  commission,  if  and  when  the  same  should 
be  sold.  And  he  agreed  to  execute  all  necessary  legal 
instruments  for  more  effectually  enabling  Messrs.  Cox 
to  recover  and  receive  their  debt  and  interest  out  of 
such  proceeds ;  and  so  far  as  the  law  would  allow,  he 
did  thereby  charge  such  proceeds  to  and  with  payment 
thereof  accordingly. 

After  this  and  on  the  17th  of  June,  1861,  the  Plain- 
tiffs, the  trustees  of  the  marriage  settlement,  served 
Messrs.  Cox  with  a  notice,  stating  Captain  LyoiCs 
covenant  and  requiring  them  not  to  part  with  any 
moneys  which  might  come  into  their  hands  from  the 
sale  of  his  commission  in  the  Second  Life  Guards;  but 
to  retain  and  pay  all  such  moneys  to  the  Plaintiffs. 
The  Plaintiffs  also  applied  to  Messrs.  Cox  to  give  them 
an  assurance  that  they  would  pay  them  the  proceeds  of 
the  sale;  but  Messrs.  Cox  *'  declined  giving  any  under- 
taking, or  doing  any  act,  the  effect  of  which  might  alter 
their  legal  position  as  regarded  the  money,  whenever  it 
might  reach  their  hands." 

On  the  29th  of  June,  1861,  Captain  Lyon  applied  for 
leave  to  retire  by  sale  of  his  commission,  which  was 
granted;  and  on  the  6th  of  September,  1861,  he  was 
gazetted   out  of   the   regiment  by   sale,  and   3,500/., 

the 
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the  regulated  price  of  the  commission,  minus  some 
regimental  deductions  of  115Z.  and  287/.  2s.  4<f.y  came 
in  due  course  into  the  hands  of  the  Defendants  as  army 
agents,  together  with  a  further  sum  of  1,435/.  paid 
beyond  the  regulated  price. 

Under  these  circumstances,  a  question  arose  as  to 
the  priorities  of  the  Plaintiffs  and  Defendants  on  the 
produce  of  the  sale  of  the  commission,  which  it  was  the 
object  of  this  suit  to  determine. 

Mr.  Selwyn  and  Mr.  Wickens  for  the  PiaintiSs.  The 
covenant  contained  in  the  settlement  of  1852  created  a 
valid  equitable  charge  on  the  produce  of  the  commission 
when  sold  at  any  future  period ;  Lyde  v.  Mynn (a);  Burn 
V.  Carvalho  (ft).  The  covenant  itself  is  perfectly  valid, 
for  although  an  officer  cannot  pledge  or  mortgage  his 
commission ;  Collyer  v.  Fallon  (c) ;  still  he  may  charge 
the  moneys  to  arise  from  the  sale  of  it;  Webster  v. 
Webster  (d) ;  Buller  v.  Plunkett  (e). 

[Sir  Hugh  Cairns :  I  assume  after  the  decisions  of 
the  Master  of  the  Rolls  and  Vice-Chancellor  Wood  that 
the  covenant  is  valid. 

The  Master  of  the  Rolls  :  I  have  no  doubt  as  to 
the  validity  of  the  covenant.] 

But  the  Defendants'  charge  is  void,  for  it  gave  them 

the  power  to  enforce  Captain  Lyons  retirement  from 

the  Queen's  service,  and  made  his  remaining  in  the 

army  dependent  on  the  will  and  pleasure  of  Messrs. 

Cox, 

In 

(<i)  1  Mf/l.  if  K,  683.  (d)  31  Beav.  393. 

(6)  4  Mifl.  4-  Cr.  690.  (f)  I  John.  ^  H.  441. 

(c)  Turn.  ^  JR.  459. 
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In  regard  to  the  qaestion  of  priorities,  the  Plaintiffs*  1865. 
equitable  charge  is  long  prior  in  date  to  the  Defendants*, 
and  primd  facie  it  has  priority,  unless  displaced  by  some 
superior  equity.  It  will  be  argued  that  the  Plaintiffs* 
notice  cannot  affect  the  fund  until  it  came  into  the 
Defendants'  hands,  and  that  if  such  notice  be  imma- 
terial the  priority  in  date  must  prevail.  But  if  notice 
after  the  receipt  of  the  fund  is  alone  effectual,  then  the 
Defendants  had  such  notice  both  of  their  own  and  of 
the  Plaintiffs*  charge  at  the  same  time,  viz.,  the  very 
instant  that  they  received  the  money.  Such  concurrent 
notice  is  ineffectual  to  change  the  priorities,  and  there- 
fore the  two  charges  must  rank  according  to  their  dates. 
When  the  Defendants  received  the  money  they  knew  it 
was  affected  with  the  trusts  of  the  marriage  settlement, 
and  they  had  no  right  to  apply  it  in  discharge  of  the 
private  debt  of  Captain  Lyon ;  Pannell  v.  Hurley  (a). 
As  assignees  of  a  chose  in  action  they  took  no  more 
than  the  interest  of  the  assignor. 

Sir  Hugh  Cairns^  Mr.  Baggallay  and  Mr.  J.  TF". 
Chitty  for  Messrs.  Cox  Sf  Co.  This  is  an  attempt  to 
open  a  point  of  law  distinctly  settled  by  two  recent 
cases,  that  notice  to  a  party  before  the  fund  comes 
under  his  control  is  wholly  ineffectual ;  Webster  v. 
Webster  (6) ;  Buller  v.  Plunkett  (c).  If  army  agents 
are  to  be  affected  by  notice,  so  as  to  bind  all  moneys 
thereafter  to  be  received  by  them,  they  must  keep  a 
register  of  the  incumbrances  of  all  the  officers  in  the 
army.  But  the  principle  is  this : — that  you  cannot  go  to  a 
stranger  and  say,  '^  if  you  at  any  time  hereafter  should 
receive  any  money  for  A,  B,^  take  notice  that  I  have  a 
charge  on  it."  Such  a  notice  may  be  wholly  disregarded. 

It 

{a)  2  Coll.  241.  (c)  1  John.  *  H.  441. 

(b)  31  Bean.  393. 
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1865.  It  is  void  altogether,  and  not,  as  the  Plaintiffi  say,  ?oid 
for  one  purpose  but  valid  for  another.  The  Defendants' 
debt  and  secarity  are  prior  to  the  Plaintiffs'  notice  to 
them,  and  their  equities  and  rights  of  set-off^  as  existing 
prior  to  the  notice,  could  not  be  affected  thereby; 
Stephens  v.  VeMable$,  No.  1  (a) ;  besides,  a  great  part  of 
the  Defendants'  debt  was  incurred  in  the  purchase  of 
the  commission,  the  produce  of  which  is  now  claimed 
by  the  Plaintiffs.  The  Defendants  as  bankers  have  a 
general  lien,  and  nothing  has  been  done  to  prejudice  it; 
Jones  V.  Peppercorne  (6).  If  the  Plaintiffs  seek  to 
charge  the  money  beyond  the  regulation  price,  it  makes 
their  security  void  under  the  AQ  Geo.  3,  c.  126,  s.  8, 
and  they  cannot  maintain  this  suit;  Thomsom  v. 
Thomsm  (c). 

Mr.  JoUiffe  for  another  incumbrancer. 

Mr.  Wickens,  in  reply,  argued  that  if  the  notice  were 
ineffectual  to  fix  the  priorities,  still  that  it  was  notice  to 
the  Defendants  of  the  trust  affecting  the  money,  which 
they  were  bound  to  regard  as  soon  as  the  trust  (iind 
came  to  their  hands. 


The  Master  of  the  Rolus. 

I  entertain  a  strong  opinion  against  the  Plaintiffs. 

The  case  depends  entirely  on  the  question  as  to  the 

effect  of  a  notice  given  before  the  money  was  received 

by  the  Defendants.    If  I  understand  the  cases  correctly, 

a  notice  given  before  the  money  is  received  is  an  invalid 

notice,  and  if  the  notice  be  of  no  value,  how  can  I  give 

it  this  species  of  quasi  validity,  by  saying  that  it  gave 

Messrs. 

(a)  30  Bno.  628.  (c)  7  Fa.  470. 

(6)  1  John.  430. 
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Messrs.  Cox  is  Co.  information  which  they  were  bound  1865. 
to  act  on.  This  is  too  thin  a  distinction  for  this  Court 
to  act  upon.  The  notice  is  either  good  or  not  good, 
and  if  it  be  not  good,  then  what  necessity  does  it  impose 
upon  the  person  who  so  received  it  to  act  on  the  know- 
ledge be  acquired  from  it.  It  was  argued  that  the 
doctrine  of  notice  is  very  peculiar,  and  that  probably 
this  Court  would  not  extend  it,  for  that  it  creates  great 
difficulties.  But,  on  the  other  hand,  it  is  to  be  remarked, 
that  by  means  of  it  money  may  safely  be  lent  on  security 
of  trust  funds,  on  ascertaining  that  the  trustee  has  no 
notice  of  any  prior  incumbrance.  The  rule,  it  is  true, 
often  enables  a  subsequent  incumbrancer  to  obtain 
priority  over  a  prior  incumbrancer;  but  how  much  more 
serious  would  the  consequence  be,  if  the  Court  were 
not  only  to  go  into  the  question,  whether  notice  had 
been  given,  but  also  into  the  question,  whether  the 
trustee  had  knowledge  of  the  fact  of  a  previous  assign- 
ment, either  by  an  invalid  notice  or  in  some  other  way. 
The  Court  would,  by  such  a  doctrine,  be  involved  in 
the  greatest  difficulties.  In  Buller  v.  Plunkett  and 
Webster  v.  Wehster  it  was  decided,  that  notice  given 
before  the  money  was  received  was  a  mere  nullity,  and 
therefore  that  the  notice  first  given  had  no  effect,  and 
that  the  trustees  were  bound  to  consider  the  priorities 
in  regard  to  time.  If  that  be  the  proper  view  of  the 
case,  the  notice  given  here  amounted  to  nothing.  I 
will,  however,  consider  the  case. 


The  Master  of  the  Rolls. 

The  more  consideration  I  have  given  this  case,  the      Mar.  10. 
more  I  am  confirmed  in  the  view  which  I  expressed 
yesterday.     It  was  argued  in  reply  that  when  a  person 
knows  that  a  fund  belongs  to  another  person  he  cannot 

part 
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1865.  mines  that  it  is  not  notice,  to  this  extent  at  least,  that 
it  is  not  sufficient  to  disturb  the  order  of  priorities,  but 
if  it  had  been  given  after  the  fund  had  come  into  the 
hands  of  th^  Defendants,  then  the  notice  might  have 
disturbed  the  order  of  priorities.  I  am  of  opinion  that 
there  is  no  authority  for  this  doctrine  that  there  are  two 
sorts  of  notices,  namely,  a  notice  given  to  a  peraoa 
who  may  hereafter  become  a  trustee  before  the  fund 
comes  into  his  hands,  which  is  sufficient  to  prevent  him 
from  parting  with  it,  and  yet  not  sufficient  to  disturb 
the  order  of  priority. 

I  am  of  opinion,  that  whether  notices  prior  to  the 
receipt  of  the  fund  be  considered  eflfectual  or  not,  still 
that  the  Defendants  are  entitled  to  priority.  If  they  are 
effectual,  then  the  first  notice  received  by  the  Defend- 
ants was  of  their  own  charge,  which  was  in  May^  1861, 
while  the  notice  given  by  the  Plaintiffs  was  not  till  Jvm^ 
1861.  But  if  not,  then  the  notice  of  the  Plaintiffs  was 
ineffectual  and  was  inoperative  in  toto.  So  that  in  what- 
ever way  I  look  at  it,  I  am  of  opinion  that  the  De- 
fendants are  entitled  to  retain  what  is  due  to  them  oat 
of  the  fund  in  their  hands,  and  that  the  residue,  if  any, 
will  be  payable  to  the  Plaintiffs. 


PONSARDIN  V.  PETO. 
Bee.  10.  -Eo;  parte  UZIELLI. 


"Wine  marked 
with  a  counter- 


fTlHE  Plaintiffs,  Veuve  Clicquot,  Ponsardin  ^  Co., 
feit"of  the"  ""  discovered  that  a  quantity  of  champagne  had  been 

K^^^H^^lf  5  imported  into  this  country  from  France  having  the 
been  imported  counterfeit 

into  this 

country,  and  A.  B.  had  made  bond  fide  advances  on  the  security  of  the  dock  warrants. 
An  injunction  having  been  granted  to  restrain  the  dock  company  parting  with  it,  the 
Court,  on  the  application  of  A.  fi.,  ordered  the  wine  to  be  delivered  to  him,  on  the 
counterfeit  brand  being  removed,  but  made  A.  B.  pay  the  costs  of  the  applicatioo. 
The  Court  held  that  the  priority  of  charges  on  the  wine  were,  first,  the  expenses  of 
the  dock  company ;   secondly,  A,  JB.'s  claim;  and  thirdly,  the  PlaiutifiTs  costs  of  suit 
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1864.        or  children  of  which  the  said  Margaret  Shney  might 
be  enciente  and  born  in  due  time  after  his  said  sons 
decease   as   should   be  then  living,  the   same  to  be 
divided  equally  amongst  them,  share  and  share  alike, 
as  soon  as  the  youngest  child  should  attain  the  age 
of  twenty-one  years,  and  the  rents,  issues  and  profiU 
arising  therefrom  to  go  to  and  be  paid,  laid  out  and 
expended  in  the  maintenance,  clothing  and  education 
of  such  the  child  or  children  of  his  son,  so  long  as  tbey 
should   respectively  be  minors  and  under  the  age  of 
twenty-one  years,  and  so  soon  as  the  youngest  child 
should  attain  that  age,  then  he  directed  that  the  eight 
copyhold  messuages  or  tenements  should  be  equally  di- 
vided amongst  the  children  of  his  son  and  the  survivor 
or  survivors  of  them,  as  near  as  circumstances  would 
permit,  as  tenants  in  common." 

The  testator  republished  his  will  in  Ajigtut,  1838, 
and  he  died  in  1840.  His  widow  died  in  1845,  and  his 
son  Richard  Slaney  died  in  1862,  leaving  five  children. 

This  suit  was  instituted  by  three  of  the  children 
against  the  other  two  for  a  partition  of  the  property. 

The  Defendants  demurred  for  want  of  equity. 

Mr.  Selwyn  and  Mr.  Kay  in  support  of  the  demurrer. 

Mr.  Baggallay  and  Mr.  /.  J.  H.  Humphreys  in  sup- 
port of  the  bill. 

Edwards  v.  Edwards  (a) ;  Smith  v.  Spencer  (i), 
and  Blake  v.  Peters (c),  were  cited;  and  see  1  Vict, 
c.  26,  s.  29. 

The 

(a)  15  Beae.  357.  (c)  1  De  G.,  J.  ^  Smith,  345. 

(6)  6  De  G.,  M:^  G.  631. 
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The  Mabtbr  of  the  Rolls. 

I  thiDk  this  demurrer  must  be  allowed.  I  entertain 
no  doubt  on  the  question  of  construction  of  the  will.  I 
think  that  the  rule  stated  in  Edwards  v.  Edwards  (a) 
is  to  be  gathered  from  all  the  decided  cases  on  the  sub- 
ject I  have  had  occasion  to  reconsider  that  decision, 
and  I  have  always  come  to  the  same  conclusion.  The 
Lord  Chancellor  did  not,  in  Smith  v.  Spencer  {b),  dis- 
pute the  rule,  but  he  said  that  the  words  of  the  testator 
were  distinct  in  that  case,  and  that  the  cases  did  not 
apply.  Edwards  v.  Edwards  did  not  lay  down  that 
a  testator  might  not  direct  otherwise. 


1864. 


If  a  testator  gives  real  or  personal  estate  to  .^.  for 
life,  and  afterwards  to  B.  absolutely,  and  then  goes  on 
to  say  that  if  B.  should  die  without  leaving  issue,  the 
property  is  to  go  over  to  another,  then  the  contingency 
has  reference  to  the  period  of  distribution  or  to  the  time 
of  coming  into  possession  of  the  property,  which  must 
be  at  the  death  of  the  tenant  for  life.  Consequently,  if 
B.  should  die  in  the  life  of  the  tenant  for  life,  leaving 
issue,  it  would  go  over,  but  not  if  he  survived  her. 


I  am  of  opinion,  that  the  rule  is  the  same  both  as  to 
real  and  personal  estate,  and  that  this  demurrer  must  be 
allowed. 


(a)  15  Beav.  357. 


(6)  6  Be  G.,  M.  *  G.  631. 
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different  case,  and  have  produced  additional  evidence. 
They  argued  that  the  company  was  not  now  bound  to 
meet  or  argue  a  different  case,  and  insisted  that  they 
The  Lonook,  could  only  be  compelled  to  take  the  portion  of  the  land 
ANo.DoYER    required  for  the  railway. 


Railway 

CuilPANT. 


The  Master  of  the  Rolls  directed  the  cause  to 
stand  over. 


The  Master  of  the  Rolls. 

April  25.  I  have  felt  considerable  embarrassment  about  this 

case;  but,  on  consideration,  I  am  of  opinion  that  I 
cannot  disturb  the  company  in  the  possession  of  the 
property,  which  they  have  entered  upon  fairly  and 
according  to  the  statute,  after  making  the  proper  de- 
posit in  Court. 

I  am  also  of  opinion,  that  the  Plaintiff  asks  for 
relief  which  this  Court  has  no  authority  to  give  him, 
namely,  to  declare  that  the  Defendants  are  bound  to 
purchase  the  interest  of  the  Plaintiff  in  the  premises 
described  in  his  bill;  for  when  I  come  to  examine  what 
it  is  they  ask  me  to  compel  the  Defendants  to  take,  I 
find  that  the  Plaintiff  is  enjoying  Bank's  Field  in  con- 
junction with  the  Shoulder  of  Mutton  Fields  without 
any  fence  between  them,  the  whole  forming  one  un- 
interrupted field,  with  a  pathway  leading  from  the 
grounds  round  the  house  to  the  coachman's  cottage 
in  Bank's  Fields  and  which  path  he  does  not  ask 
to  be  taken.  In  addition,  there  are  poultry  yards, 
piggeries  and  the  like,  which  are  enjoyed  with  the 
house,  and  which  the  Plaintiff  does  not  ask  the  com- 
pany to  take. 

lam 
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I  am  of  opinion,  that  upon  the  construction  of  this 

clause,  which  has  been   construed  very  liberally,  the 

railway  company  was  bound,  if  the  Plaintiff  required  it,  ,;. 

to  take  the  whole  of  the  house  and  the  whole  of  both  T"  Lowdow, 

Chatham 
fields,  in  fact,  the  whole  of  this  curtilage,  which  is  sur-    and  Dover 

rounded  by  one  entire  fence,  but  that  they  are  not  to  be     ^^JI^ky 

compelled  to  take  the  portion  specified  in  the  bill. 


To  the  alternative  relief  asked  at  the  bar,  that  the 
Defendants  may  be  compelled  to  take  the  whole,  the 
Defendants  say  that  is  not  the  case  they  came  to  meet, 
for  by  the  bill  they  were  not  asked  to  purchase  BanVs 
Field;  in  which  case  they  would  have  made  a  different 
defence  from  what  they  have  done.  I  think  the  com- 
pany is  right  in  that. 

There  is,  however,  this  difficulty  in  the  case : — ^The 
Defendants  have  no  conveyance,  and  have  got  no  title 
to  the  land.  If  I  dismiss  the  bill  I  must  give  leave 
to  the  Plaintiff  to  bring  an  action  of  ejectment,  and  if 
he  obtains  judgment  in  it,  he  will  recover  this  portion  of 
his  land.  On  the  other  hand,  if  I  retain  my  present 
opinion,  and  the  company  should  come  for  an  injunction 
to  restrain  the  action  of  ejectment,  I  should  refuse  it. 
So  that  it  appears  to  me  that  ultimately,  after  a  good 
deal  of  litigation  and  expense,  the  company  would  be 
bound  to  take  and  pay  for  the  whole. 

Taking  that  view  of  the  case,  I  should  have  been  very 
glad  if  the  parties  had  consented  to  allow  the  Plaintiff 
to  amend  his  bill,  and  to  pray  either  in  the  alternative, 
either  that  the  company  should  take  the  whole  or  a 
portion.  If  they  do  not  assent  to  that  course,  I  must 
dismiss  the  bill  without  costs,  and  without  prejudice  to 

the 
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1864. 
Pulling 

V. 

Thb  London, 

Chatham 

AND  Dover 

Railway 

Company. 


the  Plaintiff  bringing  such  action  at  law  for  the  recovery 
of  the  land  as  he  may  be  advised. 


NoTE« — Upon  appeal  to  the  Lords  Justices,  Lord  Justice  Turner  caar 
sidered  that  the  land  actually  taken  did  not  form  part  of  the  "  house" 
within  the  92nd  section,  but  he  said  he  was  by  no  means  disposed  to 
differ  from  the  opinion  of  the  Master  of  the  Rolls  as  to  compelling  the 
company  to  take  part.  The  appeal  was  dismissed  without  costs.  Vice- 
Chancellor  Knight  Bruce  saying  he  entertained  some  doubt  on  the 
matter. 


Afar.  2,  4. 

Under  a  de- 
vise of  real 
and  personal 
estate  to  the 
widow  for  life, 


BLUNDELL  t;.  CHAPMAN. 
'T^HIS  was  a  special  case,  which  stated  as  follows : — 

The  testator,  by  his  will  dated  in  January ^  1839, 

Md°afUrwards  S*^^®  *^'  ^^^  ^^^^  ^^^  personal  estate  to  his  wife  Harriet 
to  the  testator's  Chapman  for  her  life,  or  until  she  should  marry  again, 
u  or"  their  He  proceeded  as  follows  : — "  And  my  will  and  meaning 
children,  share  jg^  ^jj^t,  immediately  after  the  decease  or  day  of  marriage 
alike;  and  if  of  my  said  wife  as  aforesaid,  I  do  hereby  order  and 
chndren"**  direct  that  all  the  real  and  personal  estate  which  my 
should  die  said  wife  shall  then  be  possessed  of  (her  funeral  ex- 
in?  a  chiM,1bi8  P^^scs  being  first  paid  thereout)  shall  be  equally  and 
share  was  to  fairly  divided  between  my  three  sons  and  one  daughter, 
(that  is  to  say,)  William  Chapman,  Henry  Chapman^ 
George  Chapman  and  Harriet  Chapman^  or  their  child 
or  children,  share  and  share  alike  for  ever ;  but  in  case 
any  or  either  of  my  said  sons  or  daughter  shall  happen 
to  decease  without  leaving  a  lawful  child  or  children, 
that  then,  in  such  case,  his,  her  or  their  share  or  shares 

"  survivors"  as  ^f  ^y  estates  as  aforesaid  shall  be  equally  divided  bc- 

"  others,"  and  ^  ^        J 

that  the  effect  tween 

of  the  gift  was 

to  substitute  children  for  their  parents  who  died  in  the  life  of  the  tenant  for  life.    One 

child  died  in  the  life  of  the  tenant  for  life  without  issue,  and  at  the  death  of  the  lattei 

the  three  odier  children  and  several  grandchildren  were  living : — Htid^  that  the  three 

children  took  exclusively  as  tenants  in  commoo. 


be  divided  be- 
tween "  the 
survivor  or 
survivors"  of 
them  "  or" 
their  children: 
— Hf/</,  that 
"  or"  could 
not  be  read  at 
«•  and,"  nor 
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tween  the  survivor  or  survivors  of  hiniy  her  or  them,  or 
his,  her  or  their  child  or  children,  share  and  share  alike 
for  ever." 

The  testator  died  in  April,  1839. 

Harriet  Chapman^  the  daughter,  died  in  May,  1856, 
without  having  been  married. 

The  testator's  widow,  died  \ix  February,  1861,  without 
having  married  again. 

William  Chapman,  the  son,  had  six  children  (the 
Plaintiffs),  all  of  whom  were  born  in  the  lifetime  of  the 
testator's  widow. 

George  Chapman  had  three  children,  one  bom  in  the 
lifetime  of  the  testator's  widow,  and  two  others  born 
since  her  death. 

The  testator's  other  son,  Henry  Chapman,  had  never 
been  married. 

Under  these  circumstances,  a  question  had  arisen, 
whether,  upon  the  true  construction  of  the  testator's 
will,  his  real  and  personal  estate  became  divisible,  upon 
the  death  of  his  widow,  amongst  his  three  children  who 
survived  her  in  equal  shares,  or  became  divisible  equally 
amongst  them  and  their  children  born  in  the  lifetime  of 
the  widow. 

Mr.  C.  C  Barber,  for  the  Plaintiffs,  contended,  that, 
according  to  the  true  construction  of  the  will,  the  word 
"  or"  following  the  words  "  Harriet  Chapman"  in  the 
gift,  and  the  word  '*  or"  interposed  between  the  words 
"  him,  her  or  them,"  and  the  words  "  his,  her  or  their 
child  or  children"  in  the  subsequent  part  of  the  gilt 

were 
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were  respectively  to  be  read  "  and  ;"  that  consequently 
the  gift  took  effect  in  favor  of  the  testator's  surviving 
children  William,  Henry  and  George,  and  the  re- 
spective  children  of  the  testator's  sons  William  and 
George  born  in  the  lifetime  of  the  widow  in  equal 
shares  as  tenants  in  common.  He  cited  Eccard  v. 
Brooke  (a) ;  Richardson  v.  Spraag  (6). 


Mr.  Bristowe,  for  the  Defendants,  on  the  other  hand, 
contended  that  the  word  *'  or"  was  substitutionary  in 
each  casp,  and  that  the  words  "  survivor  or  survivors" 
were  to  be  read  as  "  other  or  others,"  and  that  upon  the 
whole,  the  testator's  intention  was,  to  substitute  the 
children  of  any  of  his  four  children  who  might  die  in 
the  lifetime  of  his  widow  for  such  children  so  dying, 
and  to  vest  in  such  children  of  deceased  children,  in 
equal  shares  as  tenants  in  common,  the  share  which 
such  children  so  dying  would  have  taken  had  they  sur- 
vived the  tenant  for  life ;  that  consequently,  inasmuch 
as  none  of  the  four  children  died  in  the  lifetime  of 
the  tenant  for  life  leaving  children,  the  testator's  three 
children  were  entitled,  under  the  terms  of  the  original 
gift,  to  three-fourths  of  the  testator's  real  and  per- 
sonal estate,  and^  under  the  survivorship  clause,  to 
the  remaining  fourth  as  tenants  in  common*  He 
cxieA  .Richardson  v.  Spraag  {note)  (c) ;  Crooka  v.  JDe 
Vandes{d);  Montagu  v,  Nucella{€);  Salisbury  v. 
^<^«y(/);  Price  V.  Locklegig);  Whitcher  v.  Penlegih); 
Penley  v.  Penley  (i) ;  Sparks  v.  Restal  (A) ;  Timins  v, 
Stackhouse  (Z). 


Mr.  C  C.  Barker  in  reply. 


(fl)  2  Co*,  213. 

(6)  1  Peere  Wms.  434. 

(0  2  Eg.  Ca.  Ab.  368. 

(d)  9  Vet.  197. 

(e)  1  Rus$.  165. 
(/)  3  Hare,  86. 


!ne 


%. 


)  6  Betio.  180. 
(h)  9  Beav.  477. 
(i)  12  Beav.  547. 
(k)  24  Btav.  218. 
(/}  27  Beav.  434. 
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The  Master  of  the  Rolls. 

I  will  look  into  the  cases,  but  my  general  impression 
on  the  construction  of  the  will  is,  that  I  must  treat  these 
two  gifts  as  separate  and  distinct,  and  not  construe  one 
by  the  other. 
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I  cannot  alter  ''  and"  into  "  or"  in  this  devise.  I  am 
of  opinion  that  the  gift  to  the  children  is  substitutionary, 
and  this  accords  with  the  recent  decisions.  The  testator 
directs  his  property  to  be  divided  between  his  own  chil- 
dren or  their  children,  that  is,  the  children  are  to  take 
in  the  place  of  their  parents  if  deceased.  If  Eccard  v. 
Broohe  had  been  followed  by  every  other  case,  I  should 
be  bound  to  follow  it,  as  I  think  it  better  to  adhere  to 
decided  cases  and  not  to  unsettle  the  law. 

The  modem  tendency  is  to  construe  the  words  as  you 
find  them,  and  I  am  clear  that  I  cannot  change  the 
word  "survivors"  into  "others,"  which  would  be  making 
a  mere  arbitrary  change  in  the  words.  It  is  clear  that 
the  testator  intended  that,  if  one  of  his  children  died 
childless  before  the  period  of  distribution,  his  share  of 
the  property  should  be  divided  amongst  the  survivors, 
that  is,  amongst  those  who  survived  the  tenant  for  life. 
I  think  that  the  testator,  when  he  gave  over  the  shares 
to  the  survivor  or  survivors  or  their  children^  had  not 
present  to  bis  mind  the  fact  that  these  words  could 
have  no  application  if  the  gift  was  substitutionary.  My 
present  impression  is,  that  it  is  proper  to  read  the  words 
as  they  stand,  and  in  doing  so  to  treat  the  words  or 
their  children  as  inofficious. 


The 


Chapman. 
Mar.  4. 
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^^^^  The  Master  oft/te  Rolls  said  he  had  looked  at  all 

Blundell  ^^^  cases  on  the  subject,  but  that  they  had  afforded  him 
very  little  assistance ;  that  he  was  of  opinion  that  he 
must  read  the  words  as  they  stood,  and  that  he  could 
neither  change  "or"  into  "and"  or  "survivors"  into 
"  others.*'  That  in  the  first  gift  the  plain  meaning  was 
to  substitute  grandchildren  in  the  place  of  their  parents 
who  predeceased  the  tenant  Tor  life,  and  that,  in  the  gift 
over,  the  testator  had  overlooked  the  effect  of  the  words 
indicative  of  substitution,  when  none  could  take  place 
if  the  surviving  children  were  to  take  the  shares  given 
over.  That  he  was  of  opinion  that  the  property  must  be 
divided  among  the  children  who  survived  the  tenant  for 
life  and  the  children  of  any  predeceased  child  leaving 
children,  such  children  being  substituted  for  their 
parent ;  that  therefore,  on  the  death  of  the  widow,  and  in 
the  events  which  had  happened,  the  testator's  three 
surviving  children  took  the  property  equally  as  tenants 
in  common. 
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DAVIDSON  V.  CHALMERS. 
PERRY  V.  CHALMERS. 

Mar.  4,  16. 

'T^HE  Plaintiff  Daniel  Mitchell  Davidson^  the  nephew  Interests  given 

^      of  the  testatrix  Sophia  Forbes^  had  been  adjudi-  fi^ted"bank-" 

cated  bankrupt  mJune.  1864,  and  had  not  obtained  nipt,contin- 
t       1       1    ♦  <•   1  gently  on  his 

his  certificate  at  the  death  of  the  testatrix.  obtaining  his 

certificate : — 

By  her  will,  dated  the  8th  o(  April,  1856,  Sophia  his  assignees 

Forbes  gave  her  residuary  real  and  personal  estate  to  ^^  \**®  ^^f" 

trustees,  upon  trust  to  realise  and  invest,  and  to  stand  event 

possessed  of  the  securities  upon  trust,  during  the  life  of  p,^ided*that 

her  nephew  Daniel  Mitchell  DarndsoUj  at  their  own  in  case  her 

free  will  and  uncontrolled  discretion,  to  pay  and  apply  ^„  ^  Lncer- 

the  whole  or  any  part  of  the  income,  dividends  and  tificated  bank- 

rupt|  should 
annual  produce  of  the  said  real  and  personal  estate  and  obuin  his  cer- 

securities,  which  should  or  might  accrue  due  thereon  ^^^jate,  so  as 
;  ^  to  be  enabled 

during  his  life,  to  or  for  the  benefit  of  Daniel  Mitchell  to  hold  and 

Davidson^  or  of  his  wife  or  child  or  children  or  any  or  pereond^esute 
either  of  them,  at  such  time  or  times  and  in  such  manner  for  his  own 
as  the  executors  and  trustees  should,  in  their  uncon-  ^^g\  |„e,  en- 
trolled  discretion,  think  proper,  and  so  nevertheless  and  joyment  and 
1      •  1    ,  .  1  .      ,.  ,    ,        .  ,      benefit,  free 

to  the  intent,  and  the  said  testatrix  did  thereby  expressly  from  the  con- 
declare  her  will  to  be,  that  her  nephew  Daniel  Mitchell  *^°^  °'^*"y 

.  .  .  .  .     other  person, 

Davidson,  or  his  wife  or  child  or  children  during  his  the  income  of 

life,  should  not  be  entitled  to  or  have  any  right,  either  ghouW  be  paid 
in  law  or  equity,  to  claim,  demand  or  recover  any  part  *o  ^im  for  life. 
*•         Au    •  A    'A      A  1        J  Onhissiibse- 

or  proportion  of  the  income,  dividends  or  annual  produce  quent  di»- 

of  the  said  real  and  personal  estate  and  securities,  or  be  ^ij*'§®»  under 

entitled  mptAct: 

Held,  that  his 
life  interest  passed  to  his  assignees  as  a  contingent  interest  then  coming  into  pos- 
session. 
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entitled  thereto,  unless  at  and  by  the  free,  spontaneous 
and  uncontrolled  will  of  her  said  executors,  and  as  to 
such  part  and  so  much  of  the  income,  dividends  and 
annual  produce  as  should  accrue  due  and  be  received 
during  the  life  of  Daniel  Mitchell  Davidson,  and  which 
should  not  be  paid  to  him,  or  applied  for  his  own  use 
and  benefit,  or  the  use  and  benefit  of  his  wife  or  children 
as  aforesaid,  upon  trust  from  time  to  time  to  invest  the 
same  as  therein  mentioned.  After  the  decease  of  Daniel 
Mitchell  Davidson,  the  property  was  given  upon  certain 
trusts  for  his  widow  and  children,  and  in  default,  to 
other  persons. 

Provided  nevertheless,  and  the  said  testatrix  thereby 
declared  her  will  to  be,  that  in  case  her  nephew  Daniel 
Mitchell  Davidson,  who  had  recently  been  made  and 
was  then  a  bankrupt  and  had  not  obtained  his  certifi- 
cate, should  at  any  time  obtain  his  certificate,  so  as  to 
be  enabled  to  hold  and  enjoy  real  and  personal  estate 
for  his  own  absolute  personal  use,  enjoyment  and 
benefit,  then  and  in  such  case  she  directed  and  declared, 
that  thereupon  and  thenceforth  during  his  life,  and  so 
long  as  he  should  by  law  be  entitled  to  and  enabled  to 
hold  and  enjoy  real  and  personal  estate  for  his  own 
absolute  personal  use,  enjoyment  and  benefit,  and  free 
from  the  control  or  right  of  any  and  every  person,  being 
or  claiming  to  be  a  creditor  of  him  her  nephew,  the 
whole  of  the  interest,  dividends  and  annual  income  of 
all  the  trust  estate,  moneys  and  premises  and  trust 
funds,  which  should  accrue  due  and  payable  during  the 
time  aforesaid,  should  be  paid  by  her  executors  to  her 
nephew  Daniel  Mitchell  Davidson  for  his  own  use  and 
benefit. 


The  testatrix  died  on  the  8th  of  April,  1857,  and  her 
residue  amounted  to  27,730/.  £3  per  Cents. 

At 
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At  the  date  of  the  testatrix's  will  and  of  her  decease,  1864. 
Daniel  Mitchell  Davidson  was  a  bankrupt,  and  had 
not  obtained  his  certificate  of  conformity  under  the 
Bankruptcy  Acts  then  in  force.  On  the  23rd  of  March,  Chalmers. 
1863,  he  applied  to  the  Court  of  Bankruptcy  in  London 
for  his  discharge  under  the  Bankruptcy  Act,  1861 .  Such 
application  was  heard  before  one  of  the  commissioners 
of  the  Court,  and  the  Court  adjudged  that  he  was  en- 
titled to  such  discharge  unconditionally,  and  an  order 
to  that  effect  was  signed  by  the  commissioner  on  the 
23rd  of  March,  1863,  and  the  order  of  discharge  was 
subsequently  drawn  up  and  signed  by  the  commissioner 
on  the  23rd  day  of  April,  1863. 

Prior  to  his  discharge,  the  trustees  had  made  pay- 
ments to  him  amounting  to  1,870/. 

Daniel  Mitchell  Davidson  had  never  been  married. 

The  first  suit  was  instituted  in  June,  1863,  by  Daniel 
Mitchell  Davidson  against  the  four  trustees  and  exe- 
cutors, praying  a  declaration  that  he  was  entitled  to  the 
income  already  received  and  to  the  futura  income  of  the 
residue. 

The  suit  of  Perry  v.  Chalmers  was  instituted  by  per- 
sons interested  in  ihe  residue,  subject  to  the  prior  in- 
terests of  Daniel  Mitchell  Davidson  and  his  wife  and 
children,  for  the  administration  of  the  estate,  and  con- 
testing the  propriety  of  the  payment  of  1,870/.  to  the 
bankrupt. 

Mr.  Selwyn  and  Mr.  71  H.  Terrell  for  Daniel 
Mitchell  Davidson.  The  first  discretionary  trust  is 
perfectly  valid ;  Holmes  v.  Perry  {a) ;  Kearsley  v.  Wood- 

cock  ; 
(a)  Z  Kay  if  John,  90. 
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1864,  cock  (a) ;  Page  v.  Way  (&) ;  and  the  payments  beibre 
the  discharge  were  proper,  having  regard  to  the  wide 
discretion  vested  in  the  trustees.  If  the  trustees  hid 
thought  fit  to  provide  a  dinner,  or  to  enter  into  a  con- 
tract for  finding  food  and  clothing,  for  Davidson^  the 
benefit  would  not  pass  to  his  assignees.  The  non- 
execution  of  the  trust  cannot  disappoint  the  Plaintiff, 
Brown  v.  Higgs  (c),  who  is  the  only  existing  object  of 
the  discretion.  As  to  the  1,870/.,  the  payment  was 
proper,  and  there  is  no  right  of  recouping  in  the  case  of 
voluntary  payments,  and  the  Plaintiff  is  entitled  to  the 
whole  of  the  income  prior  to  his  obtaining  his  order 
of  discharge. 

But  the  second  trust,  which  was  to  arise  on  his  ob- 
taining his  certificate,  is  free  from  all  objection.  Though 
be  could  not  have  created  such  a  trust  in  his  own  iavor, 
still  a  stranger  might  do  so,  and  had  a  clear  right  to 
regulate  the  application  of  his  own  property  for  the 
benefit  of  another  person.  The  Plaintiff  is  therefore 
entitled  to  the  income  which  accrued  since  the  order  of 
discharge  was  pronounced  ;  Re  Laforest  (d). 

Mr.  Southgate  and  Mr.  Bristowe  for  Perry  and  the 
parties  presumptively  entitled,  subject  to  the  interests  of 
Davidson^  his  wife  and  children. 

Mr.  J.  H.  Palmer  and  Mr.  E.  F.  Smith  for  the 
assignees.  This  is  an  attempt  to  attach  to  the  property 
incidents  which  are  quite  inconsistent  with  the  owner- 
ship, and  to  give  to  the  nephew  this  property  discharged 
of  the  rights  accruing  on  his  bankruptcy.  The  bankrupt 
is  the  only  existing  object  of  the  discretion,  and  this  is  a 

trust 

(a)  3  Hare,  185.  (c)  8  Ves.  561. 

(6)  3  Beav.  20.  {d)  9  Jur.  866. 


Davidson 

V. 
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trust  in  his  favor  alone.     Whatever  interest  the  Plain- 
tiff took,  and  the  benefit  of  the  discretion,  to  whatever 
extent  it   could    be  exercised  in  his  favor,  passed  «to 
his  assignees ;  Snowdon  v.  Dale  (a) ;  Lord  v.  Bunn  {b) ;     Chalmebs 
Younghusband  v.  Gi8bame{c) ;  Wallace  v.  Anderson  (d). 

The  trust  to  arise  on  the  Plaintiff's  obtaining  his 
certificate  was  a  future  contingent  interest  which  passed 
to  his  assignees ;  Higden  v.  Williamson  (e). 

As  to  the  1,870/.,  the  trustees  having  exercised  their 
discretion,  and  made  it  the  property  of  the  Plaintiff 
and  his  assignees,  it  ought  to  be  repaid  by  the  trustees, 
or  made  good  out  of  any  future  interest  of  the  Plaintiff; 
Priddy  v.  Rose{f)  ;   Woodgate  v.  Grresley{g). 

Mr.  C.  Browne^  for  the  assignee  of  a  legacy,  did  not 
object  to  the  common  decree  for  an  account. 

Mr.  Baggallay  and  Mr.  Skebbeare,  for  the  executors, 
argued  that  the  point  between  the  co-Defendants,  as  to 
the  1,870/.,  could  not  be  now  determined. 

Mr.  T.  H.  Terrell  in  reply.  The  proviso  is  "  so  as 
to  be  enabled  to  hold  and  enjoy  real  and  personal 
estate."  This  contemplates  the  personal  enjoyment  by 
the  Plaintiff  of  the  very  property,  and  his  assignees  can 
make  no  claim  by  virtue  of  this  clause. 


The 


(fl)  6  Sim.  524.  (c)  3  Peere  Wms.  132. 

(6)  2Y,Sr  Col.  (C.  C.)  98.  (/)  3  Mer.  86. 

(c)  1  Col,  400.  (g)  8  Sim.  180. 
{d)  16  Beav.  533. 
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1864.  j,f^^  Master  of  the  Rolls. 

AH  that  the  Plaintiff  asks  in  the  first  suit  of  Davidson 
V.  Chalmers  is  a  declaration  that  he  is  entitled  to  the 
income  of  the  fund  given  by  the  will  of  the  testatrix, 
which  accrued  after  his  discharge.  The  clause  of  the 
will  relating  to  this  is  to  the  effect  that,  in  case  Daniel 
Mitchell  Davidson  *'  shall  at  any  time  obtain  his  certi- 
ficate, so  as  to  be  enabled  to  hold  and  enjoy  real  and 
personal  estate  for  his  own  absolute  personal  use,  enjoy- 
ment and  benefit/'  thereupon  and  thenceforth  during 
his  life  the  income  is  to  be  paid  to  him.  He  has,  in 
substance,  obtained  his  certificate  or  his  discharge  under 
the  Bankrupt  Act,  and  he  is  enabled  to  hold  and  enjoy 
real  and  personal  estate,  for  if  any  one  were  now  to 
leave  him  a  legacy  or  to  give  him  a  sum  of  money,  he 
could  hold  and  enjoy  it  free  from  the  control  of  any 
one.  He  has,  therefore,  in  terras,  complied  with  the 
condition. 

The  question  is,  what  is  the  effect  of  these  words, 
giving  him  the  income  of  the  residue  during  his  life? 
Several  cases  were  cited  to  me,  but  I  did  not  require 
any  authority  for  the  proposition,  that  the  contingent 
interests  of  a  bankrupt  pass  to  his  assignees,  and  that 
where  there  is  a  gift  to  a  man  on  the  happening  of  a 
contingency,  and  he  becomes  bankrupt,  his  contingent 
interest  may  be  disposed  of  by  his  assignees.  The 
contingency  referred  to  in  this  will  is  similar  to  any 
other  contingency,  such  as  if  the  interest  had  been  given 
to  him  on  a  person  coming  from  Rome :  it  is  therefore  a 
contingent  interest  which  might  be  disposed  of. 

Mr.  Terrell,  feeling  this  diflSculty,  argued,  that  this 
meant  "  when  he  should  by  law  be  entitled  to  and 
enabled  to  hold  and  enjoy"  this  particular  property  free 

from 
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from  the  control  of  any  other  person  ;  but  I  do  not 
think  that  this  is  the  true  construction  of  the  will, — if  it 
were,  the  answer  is,  that  that  time  will  never  arrive,  for 
it  is  not  permitted  by  law  to  give  property  in  that 
manner.  It  is  simply  an  attempt  to  give  a  life  interest 
in  property  to  a  man  in  such  a  manner  as  not  to  be 
subject  to  his  debts,  control  or  engagements,  and  to 
apply  to  a  man  those  fetters  which  are  creatures  of 
equity,  and  can  only  be  applied  to  a  married  woman. 
The  law  does  not  permit  that  to  be  done.  I  can  make 
no  order  in  the  first  sait. 


659 
1864. 
Davidson 

V. 

Chalmbrs. 


In  the  second  suit  I  do  not  niean  to  express  any 
opinion  as  to  the  money  applied  by  the  executors  for 
the  benefit  of  the  bankrupt  when  he  was  under  that 
disability  of  acquiring  property  which  attaches  to  an 
uncertificated  bankrupt.  I  will  simply  make  a  decree, 
in  the  second  suit,  for  the  administration  of  the  estate, 
and  direct  an  inquiry  what  moneys  have  been  paid  to 
Daniel  Mitchell  Davidson  during  the  period  I  have 
referred  to,  and  under  what  circumstances. 


V  V  2 
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BERMINGHAM  v.  SHERIDAN. 

Re  WATERLOO  LIFE  &c.  ASSURANCE 
COMPANY.    (No.  4.) 

March  16.  ^ 

The  Defendant  JN  July,  1862,  the  Plaintiff,  Mr.  Bermingham, 
chase  from  the  ^^^  registered  owner  of   1,000  5/.  shares  in  the 

Plaintiff  lome    above  company,  on  which  5*.  only  per  share  had  been 
company,  and    paid,  verbally  agreed  to  sell  them  to  Mr.  Sheridan  for 

\*ir^hut'uie'   ^^'-^  *"^  ^'^^-  ^*^**»»  ^gre^  to  purchase  them  on 
directors  those  terms.    The  purchase-money  was  paid,  bat  before 

iMwerf  refused  *°y  '^6*^'  transfer  had  been  executed,  the  company  was, 

to  assent,  so      on  the  6th  of  December,  1862,  ordered  to  be  wound  up. 
that  the  pur- 
chaser's name 

could  not  be  Subsequently  to  the  order  to  wind  up,  a  transfer  of 

piaceo  oo  tne 

register.    The  the  shares   was    executed   by  both   parties,    but   the 

to  conwl  Ae  ^®*^^^'  Liquidator  refused  to  register  or  recognize  it, 

assent,  and  and  Mr.  Bermingham  was   thereupon   put  on  the  list 

decree  the  ^^  contributories,  and  steps  were  being  taken  to  compel 

specific  per-  him  to  pay  a  call  of  Is.  per  share. 

formance  of 
the  contract 

On  the  7th  of  November,  1863,  Mr.  Sheridan  com- 
menced an  action  at  law  against  Mr.  Bermingham  to 
recover  back  the  250/.  as  upon  a  failure  of  consideration. 

In  November f  1863,  Mr.  Bermingham  filed  his  bill  for 
specific  performance  against  Mr.  Sheridan,  submitting 
that  he,  the  Plaintiff,  was  a  trustee  for  the  Defendant, 
and  as  such  entitled  to  be  indemnified  against  the  call 
and  all  claims  and  demands  in  respect  of  the  shares. 
The  bill  prayed  that  the  agreement  might  be  specifically 
performed,  and  that  the  Defendant  Sheridan  might  pay 
to  the  Official  Liquidator  of  the  company  the  sum  of 

350/1 
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350/.  in  satisfaction  of  the  call  on  the  1 ,000  shares,  or, 
in  the  event  of  the  Plaintiff  paying  the  same,  that  the 
Defendant  might  repay  that  sum  to  the  Plaintiff  with 
interest,  and  that  the  Defendant  Sheridan  might  be 
restrained  by  injunction  from  prosecuting  the  action  at 
law  for  recovering  the  250/. 

Mr.  Bermingliam  also,  in  January^  1 864,  presented  a 
petition  in  the  winding-up  against  the  Official  Liquidator 
and  Mr.  Sheridan^  detailing  the  circumstances,  insisting 
that  the  transfer,  being  made  in  pursuance  of  a  contract 
for  purchase  or  sale  which,  at  the  commencement  of  the 
winding-up  of  the  company  was  binding  both  at  law 
and  in  equity,  ought  to  be  registered  and  recognized 
by  this  Court  in  the  winding-up,  and  that,  if  needful, 
Mr.  Sheridan  should  be  approved  by  this  Court  as  a  fit 
person  to  become  the  proprietor  of  the  said  shares.  It 
alleged  that  Mr.  Sheridan  was  a  solvent  person  and  in 
all  respects  suitable  and  fit  to  be  approved  as  the 
transferee  of  the  shares  in  the  place  of  the  Petitioner. 
The  petition  prayed  that  the  transfer  of  the  1,000  shares 
from  Mr.  Bermingham  to  Mr.  Sheridan  might  be  regis- 
tered. 


1864. 
Bermingham 

V. 

Sheridan. 

Rt 

Waterloo 

Co. 

(No.  4.) 


The  portions  of  the  deed  of  settlement  of  the  com- 
pany, dated  the  11th  of  November ^  1851,  which  related 
to  this  matter,  provided  as  follows  : — 

225.  That  every  shareholder  &c.  "  may  procure  some 
other  person  or  persons  to  become  a  proprietor  in  respect 
of  all  or  any  of  the  shares  held  by  him,  her  or  them  in 
the  capital  of  the  company,  or  sell  the  same  to  the 
board  of  directors." 

226.  That  whenever  any  such  shareholder  or  share- 
holders should  have  procured  some  other  person  to 
become  a  proprietor  in  respect  of  the  shares  held  by 

him, 
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bim,  he  ''  shall  give  notice  in  writing  at  the  office  of  the 
company,  and  shall  describe  in  the  same  notice  the 
name  and  residence  of  the  proposed  proprietor,**  and 
the  number  of  the  share  in  respect  of  which  he  shall 
have  procured  such  person  to  become  a  proprietor. 

234.  That  when  and  so  often  as  any  person,  not  a 
purchaser  from  the  board  of  directors,  shall  have  been 
approved  of  by  the  board  of  directors  as  a  fit  person  to 
become  a  proprietor  of  any  share  or  shares  in  the  capital 
of  the  company,  and  such  entry,  erasure  or  other  altera- 
tion in  respect  of  such  share  or  shares  shall  have  been 
made  by  the  board  of  directors  in  the  share  raster 
book  as  hereinbefore  is  required,  the  proprietor  of  such 
share  or  shares  and  all  persons  claiming  by,  from  or  under 
him  or  her,  except  the  person  approved  of  as  a  proprietor, 
shall  (subject  to  the  provisions  of  the  act  7  &  8  VicL 
c.  110)  from  the  time  of  such  entry,  erasure  or  other 
alteration,  and  on  payment  of  any  further  instalment 
or  instalments  which  may  then  have  been  previously 
called  for  on  such  share  or  shares,  be  for  ever  acquitted 
and  discharged  from  all  further  liabilities  and  other 
obligations  in  respect  of  such  share  or  shares,  and  from 
all  further  claims  and  demands  on  account  of  the  same. 
And  the  certificate  of  such  entry,  erasure  or  other 
alteration,  to  be  given  by  the  board  of  directors  as 
hereinbefore  required,  shall  at  all  times  be  evidence  of 
such  acquittance  and  discharge  as  aforesaid  in  respect 
of  such  share  or  shares. 

The  cause  and  petition  now  came  on  for  hearing. 


Mr.  Selwyn  and  Mr.  jPry,  for  Mr.  Bermingham,  aigued 
that  the  contract  was  one  which  this  Court  would  spe- 
cifically enforce ;  JDuncuft  v.  Albrecht  (a) ;  and  that  the 

Plaintifr 
(a)  10  5tfii.  189. 
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Plaintiff  was  now  a  mere  trustee  for  the  Defendant, 
and  was  therefore  bound  to  indemnify  him  against  all 
future  calls  and  liabilities ;  Lindley  on  Partnership  (a). 

Mr.  Hobhouse  and  Mr.  W.  W.  Cooper ^  for  Mr. 
Sheridan^  argued,  that  the  contract  was  conditional  on 
the  approval  of  the  directors,  and  that,  if  the  Plaintiff 
was  not  in  a  position  to  give  a  complete  transfer  of  the 
shares,  the  contract  could  not  be  enforced. 


1864. 


Mr.  Baggallay  and   Mr.  Swanston  for  the  Official 
Liquidator. 

Mr.  Selwyn  in  reply. 


The  Master  of  ilie  Rolls, 

That  there  was  an  agreement  in  this  case  nobody 
can  doubt;  but  the  question  is,  first,  what  were  the 
terms  of  the  agreement;  and  secondly,  whether  it  is 
one  which  can  be  carried  into  execution  by  a  decree  of 
the  Court  for  specific  performance.  The  agreement  was, 
that  the  Plaintiff  should  sell  and  the  Defendant  should 
buy  1,000  shares  in  the  company  for  250/. ;  a  deed  of 
transfer  has  been  executed  by  both  parties,  the  one 
selling  and  the  other  accepting  the  shares.  The  first 
question  is,  whether  that,  without  anything  further,  con- 
stitutes Mr.  Sheridan  a  shareholder  in  the  company; 
no  doubt  it  would  if  he  had  been  admitted  on  the 
register. 

It  was  a  contract  conditional  on  the  company  accept- 
ing the  Defendant  as  a  shareholder.  Whether  it  was 
so  stated  at  the  time  of  the  contract  is  not  of  very  much 

importance, 
(a)  Page  608. 


664 


CASES  IN  CHANCERY. 


1864. 


importance,  because  that  must  necessarily  be  implied 
in  every  contract  for  the  sale  of  shares.  The  sale  of 
shares  can  only  take  place  provided  it  is  in  conformity 
with  the  rules  and  regulations  of  the  company.  Here 
the  225th  and  234th  articles  provide,  that  the  directors 
shall  have  power  to  reject  a  person  from  becoming  a 
shareholder,  and  they  make  the  approval  of  the  directors 
necessary  to  constitute  a  complete  and  vahd  sale  of 
shares  from  a  shareholder  in  the  company  to  a  stranger. 
Consequently,  no  contract  for  the  sale  of  shares  by  a 
shareholder  in  this  company  will  be  valid,  nor  can  it 
be  carried  into  execution,  unless  the  directors  can  be 
compelled  to  admit  the  purchaser  as  a  shareholder. 
Directors  might  wantonly  or  for  some  idle  and  foolish 
reason  reject  a  person,  and  this  Court  might,  in  such  a 
case,  have  power  to  compel  them  to  admit  him  as  a 
shareholder.  But  it  is  obvious  that  they  must  have  a 
very  large  discretion  in  such  matters,  or  else  it  would  be 
easy  for  shareholders,  when  they  thought  the  company 
was  getting  into  difficulties,  to  get  rid  of  their  shares 
by  putting  a  mere  nominal  shareholder  on  the  register, 
the  effect  of  which  might  be,  to  render  it  impossible  for 
the  creditors  of  the  company  to  get  paid  their  debts, 
and  would,  at  all  events,  throw  the  burden  of  the  debts 
on  those  shareholders  who  remained.  Now  it  is  esta- 
blished in  this  case,  that  the  company,  through  their 
Official  Liquidator^  who  alone  is  competent  to  act  for 
them,  has  thought  it  right  to  refuse  to  register  the  De- 
fendant as  a  shareholder,  and  accordingly  I  stopped 
the  counsel  for  the  Official  Liquidator  on  that  point,  and 
I  said,  that  I  saw  nothing  in  the  deed  of  settlement  of 
the  company  or  in  the  evidence  which  would  enable  me 
to  compel  the  directors  to  admit  Mr.  Sheridan  as  a 
shareholder  of  the  company.  Then,  if  that  be  so,  and 
the  Court  has  not  the  power  to  put  him  on  the  roister 
of  shares,  the  question  is,  what  follows.    The  passage 

read 


CASES  IN  CHANCERY, 


665 


read  from  Mr.  Lindleys  book,  states  what  is  esta- 
blished in  a  great  number  of  cases,  and  merely  amounts 
to  this : — ^That  in  all  cases  where  shares  are  sold  by  a 
shareholder  to  another  person,  the  duty  of  providing  for 
all  the  future  calls  and  liabilities  falls  upon  the  pur- 
chaser from  the  date  of  the  contract.  But  that  pro- 
position assumes  that  the  contract  is  duly  carried  into 
execution  by  the  ultimate  introduction  of  the  purchaser's 
name  upon  the  list  of  shareholders.  In  that  case,  the 
liabilities  of  the  vendor  with  respect  to  the  shares 
ceases,  and  they  attach  to  the  purchaser  from  the  date 
of  the  contract,  as  soon  as  the  name  of  the  purchaser 
has  been  entered  in  the  register,  when,  as  between  them, 
it  has  reference  back  to  the  date  of  the  contract.  But 
unless  the  contract  for  sale  can  be  carried  into  effect, 
that  liability  cannot,  in  the  absence  of  an  express  stipula- 
tion, attach,  because  the  person  who  agrees  to  purchase 
the  shares  is  not  the  purchaser  in  the  proper  sense  of 
the  word,  for  he  is  not  allowed  to  become  a  shareholder. 
I  can  well  conceive  that  a  contract  of  this  nature  might 
exist :— A  purchaser  might  say  to  a  vendor,  **  I  will  buy 
your  1,000  shares  in  this  company ;  if  the  directors  do 
not  choose  to  assent  to  my  being  put  on  the  list  of 
shareholders,  we  cannot  compel  them  to  do  so ;  never- 
theless, as  between  ourselves,  there  shall  be  this  con- 
tract:— We  will  act  exactly  as  if  the  shares  had  been 
sold  to  me,  and  I  had  been  accepted  as  a  shareholder. 
You  shall  pay  me  all  the  future  dividends  and  I  will 
pay  every  future  call  and  indemnify  you  from  every 
future  liability."  That  might  be  a  perfectly  good  con- 
tract as  between  the  contracting  parties,  though  it  would 
affect  no  one  else,  and  I  at  one  time  thought  it  might 
have  been  the  case  here,  but,  on  referring  to  the  evi- 
dence, I  do  not  find  anything  which  indicates  such  a 
contract. 

In 
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Beruinoham 

o. 

Sheridan. 

Re 

Waterloo 

Co. 

(No.  4.) 


In  this  state  of  circumstances,  I  am  of  opinion,  that 
if  the  company  chooses  to  accept  this  gentleman  as  a 
shareholder,  they  will  then  ratify  the  whole  transaction, 
and  it  will  bind  the  parties  to  the  contract  from  the 
time  it  was  entered  into.  But  if  they  do  not,  I  am  of 
opinion,  that  the  contract  between  these  parties  cannot 
be  enforced,  and  that  I  must,  therefore,  dismiss  both  the 
bill  and  the  petition. 


3%  31. 

In  1848,  A:t 
judgment  was 
obtained  and 
registered  in 
Yorkihire. 

In  1850,  B.'i 
judgment  was 
obtained  and 
registered  both 
in  Yorkshire 
and  in  the 
Common 
I'leaa.     After 
this,  A.  for 
the  first  time 
registered  his 
judgment  in 
tiie  Common 
Pleas:— He/^, 
that  J. '«  judg- 
ment had  pri- 
ority over  i?.*« 
as  to  lands  in 
Yorkshire, 


NEVE  V.  FLOOD. 


nnHE  decree  in  this  case  directed  an  inquiry  as  to 
what  charges  and  incumbrances  affected  certain 
fee  simple  estates  situated  in  the  West  Riding  of  York- 
shire, 

Under  this  inquiry,  a  question  arose  as  to  the  priority 
of  two  judgments  obtained  against  Mr.  Hirst,  the  owner 
of  the  estate. 

The  first  judgment  in  date  was  one  obtained  by  Mr. 
Lane  in  the  Queen's  Bench,  on  the  31st  of  October, 
1848.  This  had  been  registered  in  the  local  registry  in 
Yorkshire  in  1848  (under  the  5  Ann.  c.  18),  but  had 
not  been  registered  in  the  Common  Pleas  until  1856. 

The  second  judgment  in  date  was  one  obtained  by 
the  Plaintiff,  Mr.  Neve,  in  1850,  and  had  been  regis- 
tered in  Yorkshire  and  the  Common  Pleas  in  the  same 
year. 


So  that  the  first  judgment  had  been  registered  in  the 
Common  Pleas  after  the  registration  there  of  the  second 
judgment. 

The 


CASES  IN  CHANCERY,  667 


The  Cbier  Clerk  decided  that  Mr.  LaniB  judgment        1864. 
was  prior  in  charge  upon  the  Yorlishirt  estates ;  aud 
the  Plaintiff  took  out  a  summons  to  vary  the  certificate. 


The  question  depended  upon  the  following  two  sta- 
tutes : — 

By  the  5th  section  of  the  5  Ann.  c.  18,  it  is  enacted, 
that  no  judgment  ''shall  affect  or  bind  any  manors, 
lands  or  tenements"  situate  in  the  West  Riding,  ''  but 
only  from  the  time  that  a  memorial  of  such  judgment " 
shall  be  entered  "at  the  said  Register  Office"  [at  Wake- 
field]. 

By  the  1  &  2  Vict  c.  110,  s.  11,  the  sheriff  may  now 
make  and  deliver  execution  of  all  the  lands  of  the 
judgment  debtor.  By  the  13th  section,  a  judgment  is 
to  operate  as  a  charge  upon  all  the  lands  of  the  debtor. 
And  by  the  19th  section,  no  judgment  shall,  by  virtue 
of  that  act,  affect  any  land,  as  to  purchasers,  mort- 
gagees or  executors,  unless  and  until  a  memorandum 
shall  be  left  with  the  Master  of  the  Common  Pleas. 

Mr.  Selwyn  and  Mr.  Wickens  for  the  Plaintiff.  The 
first  perfect  and  complete  judgment  must  have  priority. 
The  two  acts  must  be  read  together  in  construing 
them,  the  general  and  subsequent  act  must  be  the 
governing  one.  The  statute  of  Victoria  says,  that  a 
judgment  is  not  to  operate  until  it  is  registered  in  the 
Common  Pleas;  Lane's  judgment  was  not  therefore 
complete  until  1856,  while  the  Plaintiff's  was  perfect  in 
1860. 

But  prior  to  the  statute  of  Victorioy  a  moiety  only  of 
the  lands  could  be  taken  under  an  elegit,  which  there- 
fore limited  the  charge  obtained  by  a  judgment.  By  the 
latter  act,  all  the  lands  of  the  debtor  became  charged  ; 

and 
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and  it  says  expressly,  that  no  judgment  shall,  by  virtue 
of  thai  actf  affect  any  land  until  the  registration  in 
London.  Therefore,  as  the  judgment  can  only  affect 
the  second  moiety,  "  by  virtue  of  that  act,"  it  is  clear 
that,  as  to  that  portion  of  the  estate,  the  Plaintiff  has 
priority  over  Lane. 

The  cases  of  Westbrooke  v.  Blythe  (a) ;  Hughes  v. 
Lumley  {h\  v?ere  the  converse  of  the  present  and  the 
property  was  leasehold.  They  also  referred  to  Benham 
V.  Keane  (c) ;  Beavan  v.  The  Earl  of  Oxford  (d) ;  and 
see  Johnson  v,  Holdsworth  (e). 

Mr.  Sout?igat€,  Mr.  Kingdon,  Mr.  Baggallay^  Mr. 
Macheson,  Mr.  Phear  and  Mr.  Miller  appeared  for 
other  parties,  but  were  not  heard  on  this  point. 

The  Master  of  the  Rolls. 

I  will  not  trouble  the  Respondent,  for  I  think  that 
this  case  is  settled  by  authority,  and  that  the  point  is 
determined  by  former  decisions.  The  statute  of  the 
1  &  2  Vict.  c.  110,  says  nothing  about  priorities,  but 
the  acts  relating  to  the  registry  in  Yorkshire  speak 
distinctly  of  priority.  Now  all  the  decisions  say  that 
these  two  acts  must  be  read  together,  and  if  the  statute 
o{  Anne  fixes  the  priorities,  Mr.  Lane  has  that  priority 
under  the  registration  in  Yorkshire.  I  should  be  re- 
pealing the  statute  of  Anne  if  I  were  to  say  that  the 
1  &  2  Vict.  c.  110,  an  act  which  says  nothing  about  it, 
gave  priority.  The  argument  of  Mr.  Selwyn  cannot  be 
supported  with  respect  to  the  point,  that  one-half  only 
of  the  land  could  be  taken  under  an  elegit.    It  is  clear 

that 

(a)  3  EIL  *  B.  737.  (d)  6  De  G.,  Sm.  Sf  G.  492, 

{b)  4  EIL  4-  B.  274.  and  31  L.  J.  (CA.)  129. 

(c)  1  John.  4  H.  685.  (e)  1  Sim.  {N.  S.)  106. 
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that  that  is  not  so;  all  that  the  registry  act  does  is  to        1864. 
fix  the  priorities^  and  the  statute  of  Victoria  constitutes 
the  extent  of  the  charge  acquired  by  the  judgment 

The  case  of  Westbrooke  v.  Ely  the  (a)  determines^  that 
the  priorities  of  judgments  as  to  lands  in  Middlesex  is 
to  be  settled  by  the  dates  of  their  registry  in  Middlesex. 
Hughes  v.  Lumley  (i)  determines  that  the  priorities  of 
judgments  are  fixed  by  the  priority  of  their  registration 
in  Middlesex;  and  Benham  v.  Keane  (c)  confirms  those 
cases  in  the  strongest  possible  manner,  that  the  acts  are 
to  be  read  together,  and  that  judgments  are  no  charge 
until  registered  in  Middlesex  under  the  act. 

Here  Zan^'f  judgment  was  registered  in  Yorkshire  in 
1848,  and  the  PlaintiflF's  judgment  was  not  registered 
there  until  1850.  Unless  I  repeal  the  first  act,  Lane's 
judgment  must  have  priority.  I  am  of  opinion  that  the 
Chief  Clerk  is  right,  and  that  the  summons  must  be 
dismissed  with  costs. 

(fl)  3  EH.  Sr  B.  737.  (e)  1  John.  Sp  H.  685. 

(6)  4  Ell.  4  B.  274. 
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July  14.  22. 

Bequest  to  A, 
R,  an  unmar- 
ried lady,  for 
life,  for  her 
separate  use, 
with  remaiu- 
der  to  her 
children,  and 
in  default  to 
her  absolutely 
if  she  survived 
her  husband, 
but  if  she 
should  die  in 
his  lifetime, 
then  as  she 
should  appoint 
by  will,  and  in 
default  for  her 
next  of  kin. 
A.  a  died 
without  ever 
having  mar- 
ried:—  held, 
that  in  the 
events  which 
had  happened 
A.  B.  took  an 
absolute  inte- 
rest, and  that 
her  executors 
were  entitled 
to  the  legacy. 


BROCK  V.  BRADLEY. 

nnHE  testatrix  directed  her  trustee  to  invest  the  sum 
of  1,500/.  and  hold  the  same  for  the  separate  use 
of  her  niece  Agnes  E.  Butler  for  her  life,  and  after  her 
decease,  upon  trust  for  her  children  as  she  should 
appoint,  and  in  default  of  appointment  upon  trast  for 
her  sons  who  should  attain  twenty-one,  and  daughters 
who  should  attain  that  age  or  marry,  equally.  She 
then  proceeded  as  follows  : — ''  And  in  case  there  shall 
be  no  child  of  the  said  Agnes  Emma  Butler  who  shall 
live  to  attain  such  vested  interest  as  aforesaid,  then 
upon  trust  for  the  said  Agnes  Emma  Butler^  her  exe- 
cutors, administrators  and  assigns  absolutely,  if  she 
shall  survive  her  husband,  but  if  she  shall  die  in  his 
lifetime,  then  upon  trust  for  such  person  or  persons  and 
for  such  intents  and  purposes,  and  generally  in  such 
manner,  as  she,  by  her  last  will  and  testament  in  writing 
or  any  codicil  thereto,  shall,  notwithstanding  coverture, 
direct  or  appoint,  and  in  default  of  such  direction  or 
appointment  upon  trust  for  the  person  or  persons  who, 
at  the  decease  of  the  said  Agnes  Emma  Butler,  shall  be 
entitled  thereto  under  the  statutes  for  the  distribution  of 
the  effects  of  intestates  in  case  she  had  died  intestate 
and  unmarried." 


The  testatrix  then  gave  a  sum  of  1 ,000/.  to  her  exe- 
cutors "  upon  the  same  or  the  like  trusts  for  investment, 
and  other  trusts,  powers  and  provisions,  in  favor  of  my 
niece  Caroline  Palmer,  her  children,  appointees  and 
next  of  kin,  as  I  have  hereinbefore  declared  of  and  con- 
cerning the  said  sum  of  1 ,600/.  hereinbefore  bequeathed 
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in  favor  of  the  said  Agnes  Emma  Butler,  her  child ren,        1864. 
appointees  and  next  of  kin." 

She  then  empowered  Agnes  Emma  Sutler  and  Caroline 
Palmer  by  deed  or  will  to  appoint  all  or  any  part  of  the 
dividends  of  the  sums  of  1^500/.  and  1,000/.  to  any 
husband  with  whom  she  may  intermarry,  in  case  he 
shall  survive  her,  for  his  life,  or  for  any  less  period,  in 
such  manner  as  they  should  think  fit. 

The  testatrix  died  in  1859,  and  Caroline  Palmer  died 
in  1860  without  ever  having  been  married.  This  bill 
was  filed  by  the  personal  representatives  of  Caroline 
Palmer  against  the  executors  of  the  testatrix,  claiming 
the  legacy  of  1,000/. 

To  this  bill  the  Defendants  demurred  for  want  of 
equity. 

Mr.  Wichens  in  support  of  the  demurrer.  The  Plain- 
tiffs are  not  entitled  to  this  legacy,  for  Caroline  Palmer 
took  a  mere  life  interest  in  it.  The  event  has  not  hap- 
pened on  which  she  was  to  take  it  absolutely,  for  she 
has  neither  survived  her  husband  nor  died  in  his  lifetime. 
This  is  not  one  of  those  cases  where  the  testatrix  has 
made  an  absolute  gift  in  the  first  instance,  which  she 
has  ineffectually  attempted  to  cut  down ;  but  a  simple 
life  interest  enlarged  on  the  happening  of  a  particular 
event  which  has  not  occurred  ;  Lassence  v.  Tierner  (a) ; 
Jarman  on  Wills  (i). 

Mr.  Lewin  and  Mr.  Speed  in  support  of  the  bill.  This, 
in  the  events  which  have  happened,  is  an  absolute  gift 
to  Caroline  Palmer,  and  though  not  strictly  within  the 

words, 

{a)  1  Mac.  4-  G.  561.  (b)   Vol  1,  pp.  826,  827  (3r(/  edit,) 
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words,  it  is  clearly  within  the  substance  of  them  and 
the  meanjng  of  the  testatrix.  The  testatrix  has  not 
made  marriage  a  condition  of  the  gift,  though  pajrticular 
limitations  could  only  take  effect  on  marriage ;  she  did 
not  mean  that  marriage  should  be  a  condition,  but  her 
object  was,  to  provide  against  the  effect  of  marriage, 
and  in  that  event  to  provide  against  the  two  alternatives 
of  surviving  or  predeceasing  her  husband.  If  the  tes- 
tatrix intended  to  take  the  ],000Z.  out  of  the  residue  in 
favor  of  the  next  of  kin  of  the  niece,  i  fortiori  she 
must  have  intended  to  do  so  in  favor  of  the  niece 
herself. 


There  are  many  cases  in  which  the  legatee  has  taken, 
though  the  express  event  has  not  happened,and  where  the 
Court  has  held  that  the  condition  has  been  substantially 
fulfilled,  ?L%  Jones  v.  Westcomh  (a)  \  Tennant  v.  Seath- 
Jield(b);  Murray  y,Jones{c);  Mackinnon  v.  8ewell{d)\ 
Hall  V.  Warren  (e) ;  Avelyn  v.  Ward(^f)» 

Mr.  Wickens  in  reply. 


The  Master  of  the  Rolls. 

Julif  22.  The  question  raised  by  this  demurrer  is,  the  proper 

construction  to  be  put  on  the  will  of  Esther  Linton^  and 

the  question  is,  whether  Catherine  Palmer  took  a  life 

interest  only,  or  an  absolute  interest,  or  an  absolute 

power  of  disposition  of  a  legacy  of  1,000Z.  given  by  the 

testatrix.     If  she  had  married,  there  is  no  question  bat 

that  she  would  have  had,  in  any  event,  the  absolute 

power 

(a)  Free,  Ch.  361.  K.  202. 

{b)  21  Heav.  255.  (e)  2  Kay  if  J.  614. 

(f)  2  Vet.  6f  B.  313.  (/)  1  Ves.  ten.  420. 
(d)  5  Sim.  78,  and  2  Mt/L  4* 
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power  of  disposal  o(  the  whole  legacy ;  but  she  died  1864. 
iinmarriedy  and  this  raises  the  difficulty.  The  trusts  of 
the  legacy  are  given  by  reference  to  those  relating  to  a 
legacy  of  1,5002.  in  favor  of  Agnes  Emma  Butler ^  and 
the  trusts  are  as  follows : — to  Caroline  for  life  for  her 
separate  use,  without  power  of  anticipation ;  after  her 
death,  upon  trusts  for  her  children  as  she  shall  by  deed 
appoint,  and  in  default  of  appointment,  for  all  the  chil- 
dren equally,  sons  at  twenty-one,  daughters  at  that  age 
or  marriage, — and  the  will  goes  on  thus,  **  And  in  case,^ 
fee,"  [see  ante,  p.  670> 

This  certainly  does  not  come  within  the  exact  words 
of  the  will;  but  I  think  no  one  can  read  this  bequest 
without  seeing  that  the  testatrix  intended  the  legatee  to 
take  an  absolute  interest  in  the  bequest,  and  that  the 
mere  circumstance  of  her  never  marrying  could  not 
have  affected  the  views  of  the  testatrix.  Whether  this 
be  a  case  where  the  Court  is  bound  to  follow  the  exaet 
literal  words  of  the  bequest,  or  whether  it  may  go 
further  and  look  at  the  general  scope  and  spirit  of  the 
bequest  and  give  effect  to  this,  where  the  intention  is 
plain,  is  a  matter  which  depends  much  on  the  decided 
cases. 

Here,  I  think,  on  the  principle  on  which  Sir  William  • 
Orant  decided  Murray  v.  Jones  (a),  and  the  Vice- 
Chancellor  Shadwell  the  case  of  Mackennon  v.  Sewell{b), . 
it  must  be  held,  that  the  absolute  interest  in  the  legacy 
passed  to  Caroline  Palmer,  although  she  never  had  a 
husband.  The  words  are,  that  she  is  to  take  it  abso- 
lutely if  she  survives  her  husband,  and  to  have  a  power 
of  disposing  of  it  by  will  if  she  dies  before  her  husband  ; 
but,  to  adopt  the  reasoning  of  Sir  William  Chrant  in 

Murray 

(a)  2  Vet.  4-  B.  213.  (6)  5  Sim.  78. 

VOL.  XXXIII — IV.  X  X 
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Murray  v.  Jones,  this  is  clear  : — ^that  Caroline  Palmer 
having  a  husband  is  no  part  of  the  condition  on  whidi 
the  supposed  consequence  is  to  depend.  The  words  of 
the  bequest  relative  to  the  husband  are,  in  fact,  intro- 
duced in  order  to  guard  against  his  marital  rights,  and  to 
prevent  his  taking  the  legacy  from  Caroline  Palmer; 
but  her  interest  in  the  legacy  is  not  made  to  depend  oo 
the  fact  of  her  having  a  husband. 

I  read  it  as  if  the  testatrix  had  said,  it  is  for  her  for 
life,  protected  against  her  husband,  and  afterwards  for 
her  children,  but  if  she  survive  her  husband  or  die  with- 
out a  husband,  then  she  may  deal  with  the  legacy  as 
she  thinks  fit.  I  am  of  opinion,  therefore,  that  the 
Plaintiff,  who  is  the  legal  personal  representatiTC  of 
Caroline  Palmer^  is  entitled,  and  that  the  demurrer 
must  be  overruled.  It  was  a  very  proper  case  to  raise 
by  demurrer,  but  as  the  Plaintiff  is  entitled  to  the  legacy 
free  from  all  charges,  the  demurrer  must  be  overruled 
in  the  usual  way. 
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ABATEMENT. 

See  Representation. 

ABSOLUTE  INTEREST. 

1.  Bequest  of  '*  the  use  of  the  book 
debt  or  capital "  employed  in  the 
testator's  trade  at  his  death,  Held, 
upon  the  context,  to  pass  the  ab- 
solute interest  therein.  Terry  v. 
Terry.  Page  232 

2.  Bequest  to  A.  6.,  an  unmarried 
lady,  for  life,  for  her  separate  use, 
with  remainder  to  her  children, 
and  in  default  to  her  absolutely  if 
she  survived  her  husband,  but  if 
she  should  die  in  his  lifetime,  then 
as  she  should  appoint  by  will,  and 
in  default  for  her  next  of  kin.  A, 
B,  died  without  ever  having  mar- 
ried : — Heldt  that  in  the  events 
which  had  happened  A,  B,  took 
an  absolute  interest,  and  that  her 
executors  were  entitled  to  the 
legacy.  Brock  v.  Bradley.  670 
See  Life  Interest. 


ACCEPTANCE  OF  TITLE. 
Where  a  purchaser  accepts  the  title, 
he  is  only  bound  to  the  extent  to 
which  he  has  been  made  cognizant 
of  it.     Bousfield  v.  Hodges, 

Page  90 

ACCOUNT. 

The  estate  of  a  tenant  for  life  was 
liable  to  forfeiture  on  his  mort- 
gaging it.  He  mortgaged  it  to  C. 
Z).  unknown  to  the  parties  taking 
under  the  forfeiture :— //eW,  that 
C.  D,  was  liable  to  account  to 
them  for  the  rents,  at  all  events 
from  the  61ing  of  the  bill,  and, 
beyond  that,  from  the  time  he  had 
notice  of  the  trusts  creating  the 
forfeiture.  Hennessey  v.  Bray,  96 
See  Breach  of  Trust. 

Maintenance. 

Mortgage,  2. 

Tenants  in  Common,  2. 

Trade  Mark,  1. 
X  X  2 
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ACCOUNTANT. 

The  scale  of  charges  allowed  by  the 
general  order  in  bankruptcy  for 
an  Accountant  and  his  clerks 
adopted  in  taking  accounts  in 
Chambers.  Mtymott  v.  Meymott, 
Page  590 

ACCRUER. 
«'  Shares**  directed  to  go  over,  HeMf 
to  include  accrued  shares,  from 
the  circumstance  of  there  being, 
in  the  will,  an  intention,  plainly 
shewn,  of  keeping  the  estate  to- 
gether, so  as  to  go  over  ultimately 
in  one  aggregate  mass.  Dullon 
V.  Crowdy.  i72 

See  Cross  Remainders. 


ACQUIESCENCE. 
.  A.  was  the  administrator  of  an 
estate,  to  one  third  of  which  each 
of  his  brothers,  C,  and  D.,  was 
entitled.  In  1833,  A.  wrote  to 
B,  and  C,  offering,  in  order  to 
prevent  the  necessity  of  accounts 
and  the  probability  of  dispute,  to 
pay   each    1,000/.   for  his  share. 

B.  accepted  the  offer,  and  C. 
ivrote  to  say  that  whatever  B. 
determined  "  would  meet  with  his 
approbation."  ^.  and  B.  acted 
on  the  contract  as  complete,  and 

C.  never  repudiated  it  or  asked 
for  any  accounts  or  explanations. 
Upon  the  death  of  B,,  seventeen 
years  afterwards,  C  insisted  that 
there  was  no  contract  binding  on 
him,  and  he  claimed  one-third  of 
the  estate  i—Held,    that   C.   had 


acquiesced  and  was  bound  by  the 
contract.  Cood  v.  Cood.  Page  314 
2.  Shareholders  in  a  company  cannot 
*  lie  by  sanctioning,  or  by  their 
silence  at  least  acquiescing  in,  an 
arrangement  which  is  uUra  vires 
of  the  company  watching  the  re- 
sult, and  if  it  be  favourable  and 
profitable  to  themselves,  to  abide 
by  it  and  insist  on  its  validity ;  but 
if  it  prove  unfavourable  and  dis- 
astrous, then  to  institute  proceed- 
ings to  set  it  aside.  Therefore 
where  shareholders  complained  of 
acts  ultra  vires^  which  they  had 
acquiesced  in  for  six  years,  relief 
was  refused.    Gregory  ▼.  PatchetU 

595 

ACTOR. 

See  Theatre. 

ADMINISTRATION. 
See  Costs,  3. 

ADMINISTRATION  OF 

ESTATE. 

See  Priority,  2. 

ADMINISTRATOR. 
A  legal  personal  representative  can- 
not, alone,  institute  a  suit  to  ad- 
minister the  real  estate  of  an 
intestate,  for  the  purpose  of  having 
it  applied  towards  the  payment 
of  his  debts  under  the  3  &  4 
WilL  4,  c.  104.  CatUy  v.  Samp- 
son. 551 

See  Redemption. 
Representatives. 
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AFFIDAVIT. 

See  Winding-up,  d. 

AGENT. 

See  Parties,  1. 

AGREEMENT.  ,. 
A  father,  by  agreement,  took  all  his 
son's  property,  undertaking  to  pay 
his  debts : — Held,  that,  in  the  ab- 
sence of  proof  to  the  contrary,  the 
son  was  entitled  to  the  surplus,  if 
any.     May  v.  May,  Page  81 

See  Contract. 
Theatre. 

ALTERATION  OF  DEED. 
A  mortgagor  executed  a  mortgage 
deed  to  A.  B,,  the  solicitor  who 
prepared  it.  On  the  following 
morning,  A,  B,  filled  in  the  date, 
the  names  of  the  tenants  and  the 
date  of  the  proviso  for  redemp- 
tion : — Held,  that  this  alteration 
did  not  render  the  deed  void.  Ad' 
Metis  V.  Hives,  52 

"AND"  READ  "OR." 
Heldf  on  the  construction  of  a  will, 
that  the  word  "and"  could  not  be 
read  "or."  Barkery.  Young.    353 
See  Power. 

ANNUITY. 
1.  Upon  the  grant  of  an  annuity 
during  the  grantor's  life,  the 
grantee  undertook,  that  when  the 
annuity  "  came  to  be  paid  off" 
and  **  as  soon  as  the  annuity  was 
redeemed"  he  would  assign  the 
policy  on  the  grantor's  life  to  the 


grantee.  The  policy  was  effected 
by  and  paid  for  by  the  grantee: — 
Held^  on  the  death  of  the  grantor 
without  having  redeemed  the  an- 
nuity, that  the  representative  of 
the  grantor  was  not  entitled  to  the 
produce  of  the  policy,  or  even  to 
the  surplus  beyond  the  redemption 
money.    Bashford  v.  Cann, 

Page  109 

2.  The  grant  of  an  annuity,  secured 
on  land  of  which  the  grantor  was 
seised  in  fee,  was  prepared  by  the 
solicitor  of  the  grantee,  and  thereby 
the  grantor  covenanted  that  there 
were  no  incumbrances  whatever 
on  it.  But  it  afterwards  turned 
out,  that  the  solicitor  himself,  with 
other  persons,  had  a  mortgage  on 
the  property  :— f/eW,  that  the 
grantee  had  not,  through  his  soli- 
citor, constructive  notice  of  the 
mortgage,  and  that,  although  the 
interest  on  the  mortgage  rendered 
the  annual  value  insufficient  to  pay 
the  annuity,  still  that  the  deed  was 
within  the  exception  contained  in 
the  53  Geo,  3,  c.  14,  s.  10,  and 
did  not  require  enrolment.  Thomp^ 
son  V,  Cartwright,  178 

3.  A,  B.  granted  a  life  annuity  of 
139/.  for  five  years  secured  on  fee 
simple  lands,  and  after  that  period 
the  annuity  was  to  be  increased  to 
199/.: — Held,  that  in  determining 
the  annual  value,  under  53  Geo.  3, 
c.  14,  s.  10,  the  land  must  be  con- 
sidered as  charged  with  the  larger 
annuity.     Ibid, 

4.  A  testator  directed  a  sale  of  his 
estate  and  a  sufficient  sum  to  be 
laid  out  in  the  funds  to  produce 
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aunuities  for  his  nieces,  and  he 
gave  his  residue  to  his  wife  for 
life : — Held^  that  the  surplus  in- 
come, after  payinc^  the  annuities 
which  occurred  prior  to  the  sale 
and  investment  beiirg  made,  was 
liable  to  make  up  thf?  fund  neces- 
sary to  produce  the  annuities,  and 
that  it  did  not  belong  to  the 
widow.     Anderson  v,  Anderson, 

Page  225 
See  Surety. 

ANSWER. 
See  Discovery. 

APPEAL. 
See  Intervening. 

APPOINTMENT. 

1 ,  A  power  was  given  to  A.  B.  to 
appoint  a  fund  by  will  to  his  wife 
alone,  or  to  his  wife  and  such  of 
his  children  as  he  should  direct. 
The  wife  died,  and  A.  B.  ap- 
pointed the  fund  exclusively  to 
five  out  of  his  seven  children : — 
Held^  that  the  appointment  was 
valid.     Paske  v.  Haselfoot,       125 

2.  Where  there  is  a  power  to  divide 
a  fund  amongst  the  members  of  a 
particular  class,  the  death  of  some 
of  the  members  of  that  class,  be- 
fore the  exercise  of  that  power, 
will  not  prevent  its  exercise  in 
favor  of  the  survivors.     Ibid. 

See  Feme  Coyerte. 
Power. 

ARBITRATION. 
1.  An  arbitrator  in  taking  accounts, 
allowed  two  bills  of  costs  sent  to 


him  by  one  side  after  the  last 
meeting,  without  communicating 
them  to  the  other  side,  and  he 
being  authorized  under  the  re- 
ference to  appoint  an  accountant 
"  not  objected  to  by  any  of  the 
parties,'*  appointed  one  without 
communicating  with  the  parties. 
The  award  was  set  aside.  Re 
TidswelL  Page  213 

2,  An  arbitrator  awarded  that  a  sum 
which  he  found  due  from  one 
party  should  ''  be  forthwith  paid 
and  accounted  for  by  him  and 
brought  into  the  trust  accounts" : 
— Held,  that  this  was  too  uncertain 
and  fatal  to  the  award.     Ibid* 

3.  Observations  as  to  remitting  an 
award  back  to  the  same  arbitrator 
under  the  17  &  18  VicU  e.  125, 
8.  8.     Ibid.  ' 

ARREST. 

A  solicitor  while  on  his  way  to  attend 

a  summons  at  Judges'  Chambers 

is    privileged    from    arrest.      Re 

Jewitt.  559 

ASSIGNEES. 
A  vendor  resisted  a  bill  for  specific 
performance.  He  became  baek- 
rupt,  and  his  assignee  afterwards 
continued  the  resistance,  but  failed 
at  the  hearing:— //e/<^,  that  the 
assignee  must  pay  the  PlaintifTs 
costs  of  suit  incurred  subsequent 
to  the  bankruptcy.  Foxweil  v. 
Greatorex,     Foxwell  v.  Turner. 

345 

ASSURANCE. 
The    deed    of    association    of    the 
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Waterloo  Assurance  Company^ 
which  bound  the  policy  holders, 
contained  a  power  to  dissolve, 
and  thereupon  the  directors  were 
to  get  from  another  company  an 
undertaking  to  pay  all  future  lia- 
bilities, and  to  transfer  to  such 
company  so  much  of  the  funds  as 
should  be  agreed  on  between  the 
contracting  parties  as  would  be 
sufficient  to  enable  the  latter  com- 
pany to  comply  with  their  under- 
taking:— Held^  that  the  amount  to 
be  paid  over  was  a  matter  of  agree- 
ment between  the  two  companies, 
with  which  the  policy  holders  had 
no  concern,  and  that  a  policy 
holder,  who  refused  to  be  trans- 
ferred, had  no  claim  upon  the 
Waterloo  Company,  Re  The 
Waterloo  Life,  <^c.,  Assurance 
Company,    Carr's  Case,   Page  542 

AUDITA  QUERELA. 
The  Court  declined  to  direct  a  writ 
of  audita  querela  to  issue  upon  an 
ex  parte  motion,  saying  that  if  it 
was  a  matter  of  right  it  would 
issue  as  of  course ;  but  that  if  the 
Court's  judgment  must  be  exer- 
cised, the  other  side  must  be  pre- 
sent.    Troup  V.  Ricardo,  122 


BANKRUPT. 

The  Defendants  mortgaged  some 
leasehold  property  to  the  Plain- 
tiffs, who  filed  their  bill  to  realise 
their  security.  Three  days  after- 
wards, the  Defendants  were  made 
bankrupts  on  their  own  declaration 


of  insolvency,  and  they  then 
pleaded  their  bankruptcy  in  bar, 
without  averring  that  their  assignee 
had  elected  to  take  the  lease.  The 
plea  was  allowed  without  costs, 
with  liberty  to  amend  the  bill. 
Jonet  V.  Binns.  P^g^  ^^^ 

See  Assignees. 
Bankruptcy. 

BANKRUPTCY. 

1.  Interests  given  to  an  uncertificated 
bankrupt,  contingently  on  his  ob- 
taining his  certificate  : — Held^  to 
pass  to  his  assignees  on  the  happen- 
ing of  that  event.  Davidson  v. 
Chalmers.     Perry  v.  Chalmers. 

653 

2.  A  testatrix  provided  that  in  case 
her  nephew,  who  was  an  uncertifi- 
cated bankrupt,  should  obtain  his 
certificate,  so  as  to  be  enabled  to 
hold  and  enjoy  real  and  per- 
sonal estate  for  his  own  absolute 
personal  use,  enjoyment  and  bene- 
fit, free  from  the  control  of  any 
other  person,  the  income  of  her 
residue  should  be  paid  to  him  for 
life,  on  his  subsequent  discharge, 
under  the  Bankruptcy  Act : — Held^ 
that  his  life  interest  passed  to  his 
assignees  as  a  contingent  interest 
then  coming  into  possession.  Ibid, 
See  Bankrupt. 

BARRISTER. 
1.  A  conveyance  of  a  large  estate 
by  a  client  to  a  barrister,  who  had 
been  successfully  engaged  for  her 
in  recovering  the  estate,  in  con- 
sideration of  his  services,  set  aside 
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for   undue   influence.      Broun    v. 
Kennedy,  Page  133 

2.  Held,  also,  that  such  a  deed  could 
not  be  supported,  either  on  a  pre- 
vious contract  to  pay  her  20,000/., 
or  as  executed  in  performance  of 
a  moral  obligation.     Ibid. 

BEQUEST. 
See  Will  and  ils  references, 

BOND. 

See  Injunction* 

BONUS. 

Bequest  of  the  2,000/.  insured  on  my 

life  with  the  H.  Company,     Held, 

to  pass  a  bonus  due  at  the  testator's 

death.     Roberts  v.  Edwards.    259 

BREACH  OF  TRUST. 
Trustees  committed  a  breach  of  trust 
by  lending  trust  moneys  on  mort- 
gage. They  instituted  a  suit  to 
realize  their  security,  in  which  the 
property  was  sold  and  the  produce 
paid  into  Court  and  invested.  In 
taking  the  accounts  they  were  de- 
bited with  the  cash  and  not  with 
the  investment.  On  further  di- 
rections, the  Stock  was  ordered  to 
be  sold,  and  the  produce,  after 
payment  of  the  costs,,  was  paid  to 
the  trustees^  The  funds  having 
risen,  there  was  a  gain  of  251/.  by 
the  investfjaent  i-r-ffeld,  that  the 
trustees  were  entitled  to  the  benefit 
of  this  sum  in  discharge  of  their 
liabilities.  Fletcher  v.  Green.  426 
See  Charity,  S. 
Contribution. 


BREACH  OF  TRUST— oon/mnrf. 
See  Costs,  4. 

Feme  Coverts. 
Interest,  2. 
Investment* 


CALLS. 
.See  Debentures. 

CAPITAL. 
See  Absolute  Interest,  1. 

CERTIFICATE. 
See  Parliamentary  Dkfosit. 
Solicitor. 

CHARTER. 
The  Court  of  Chancery  will  not,  in  a 
suit  relating  to  the  property  .of 
a  corporation,  determine  on  the 
validity  .of  a  Royal  Charter  of  In- 
corporation. The  J  Homey 'General 
V.  The  Corporation  of  Avon  other- 
wise  Aheravon,  Page  67 

CHARITY. 

1.  A  scheme  directed  for  r^ulating 
the  French  Protestant  Church  io 
London  and  the  charities  connected 
therewith.  Attorney -General  w. 
Daugars,  621 

2.  In  a  suit  for  a  scheme  for  a 
charity,  t|;^e  Court  declined  going 
into  questions  as  to  the  validity  of 
the  appointment  of  existing  officers 
of  the  charity,  against  whom  there 
was  no  personal  imputation,  or  to 
remove  them.     Ibid, 

8.  In  a  suit  relating  to  the  validity 
of  the  removal  of  a  pastor,  tbe 
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trustees  were  ordered  to  pay  the 
costs.  They  paid  them  out  of 
the  charity  funds;  but  upon  an 
information  by  the  Attorney- 
General  they  were  ordered  to 
replace  the  amount.  Attomey- 
General  v.  Daugars,  Page  621 
See  London. 

Mortmain. 

Perpetuity. 

CHILDREN. 
See  Heirs,  d. 

CLASS. 

Bequest  to  a  brother  for  life,  and  at 
his  death,  <*  to  be  equally  divided 
amongst  his  surviving  children  and 
my  niece  R.  fV.*'—Held,  that  this 
was  not  a  gift  to  a  class;  and, 
R*  W,  having  died  in  the  life  of 
the  testator,  that  A.  W.'i  share 
lapsed.     Drakeford  v.  Drakeford. 

See  Legatees. 

CLIENT. 

See  Barrister. 

CODICIL. 
See  Substituted  Gift. 

COMMISSION  IN  ARMY. 

See  Priority,  3. 

COMPAIJY. 
1.  The  projectors  of  a  company  re- 
gistered under  the  7  &  8  VicL  c. 
110,  sold  to  the  provisional  direc- 
tors of  an  insurance  company  a 
treatise  on  the  subject,  and  a  lease- 
hold at  rack-rent,  in  consideration 
of  a  per-centage  on  the  policies. 
Within  a  fortnight  aAerwards  the 


projectors  became  directors.  The 
transaction  was  acted  on,  but  was 
not  conBrmed  by  a  general  meet- 
ing under  the  29th  section  :— 
Held^  that  it  was  binding  on  the 
company.  Re  The  Waterloo  Life, 
4*0.,  Assurance  Company.  Paul  and 
Beresford's  Case.  Page  204 

2.  Afterwards  the  same  projectors, 
while  directors,  released  their 
rights  in  consideration  of  annui- 
ties:—HfM,  that  however  bene- 
ficial the  arrangement  might  be  to 
the  company,  it  required  the  con- 
firmation of  a  general  meeting  to 
give  it  validity.     Ibid, 

3.  Where  a  railway  company,  acting 
bond  fide  J  has  made  a  mistake  as 
to  the  lands  they  have  valued  and 
taken  possession  of,  and  the  ques- 
tion between  the  company  and  the 
landowner  is  merely  one  of  value, 
this  Court  will  not,  by  injunction, 
stay  the  works  on  the  property 
taken.  The  Court,  in  such  cases, 
has  regard  to  the  injury  which 
may  be  done  to  the  public.  Wood 
V.  The  Charing  Cross  Railway  Com- 
pany. 290 
See  Acquiescence,  2. 

Assurance. 

Cost  of  Re-investment. 

Debentures. 

House. 

Parties,  3. 

Public  Company. 

Specific  Performance,  6. 

Style. 

Ultra  Vires. 

Winding-up,  4. 

COMPROMISE. 
1.  As  to  the  practice  of  the  Court  in 
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sanctioning  a  compromise  on  be- 
half of  infants.  Brooke  r.  Lord 
Mostyn.  Page  457 

%,  If  the  Court,  having  all  the  neces- 
sary facts  before  it,  sanctions  a 
compromise  on  behalf  of  infants, 
and  it  aflerwards  turns  out  that 
the  Court  was  mistaken,  the  in- 
fants have  no  redress,  it  being  an 
error  of  judgment  for  which  there 
is  no  remedy.   Ibid. 

3.  But  if,  by  suppression  or  mis- 
statementy  the  Court  has  been  led 
to  an  erroneous  conclusion,  the 
persons  who  have  done  this  are 
amenable,  and  the  Court  will  if 
possible  set  aside  the  transaction  as 
against  the  innocent  party.  Ibid, 
See  Sale  by  AuctioN. 

CONDITION. 
See  Power. 

CONDITIONS  OF  SALE. 
See  Interest  on  Pdrcuase-monet. 

CONSENT. 

See  Power  of  Sale. 

CONSIDERATION. 

See  Injunction,  1, 

CONSTRUCTION. 
See  Agreement. 
Annuity,  3. 
Assurance. 
Contract. 

Covenant  to  settle. 
Feme  Coverte. 
House. 
London. 

Partnership,  1^  2. 
Power. 
Settlement. 
Specific  Performance,  3. 


CONSTRUCTION— coji/ma^i 
See  Statute  and  its  references. 
Statute  of  Limitations. 
Theatre. 
Will  and  its  references. 

CONTINGENT  INTEREST, 
See  Bankruptcy. 

CONTRACT. 
Land  was  vested  in  a  trustee  for  the 
separate  use  of  Mrs.  E.f  a  mar- 
ried woman,  and  the  deed  gave 
the  trustee  a  power  to  lease  at  the 
request  in  writing  of  Mrs.  E.  The 
trustee  and  Mrs.  E.  agreed,  by 
parol,  to  let  the  property  to  the 
Plaintiffs,  and  a  lease  was  pre- 
pared, approved  of  and  executed 
by  the  trustee  and  by  Mrs.  E.; 
but  before  their  solicitor  had 
'  parted  with  it  and  before  the 
Plaintiffs  had  executed  it,  Mrs.  E, 
recalled  her  assent  to  it.  She  bad 
made  no  request  to  the  trustee 
**  in  writing  : " — Held^  that  there 
was  no  contract  binding  on  Mrs. 
E,  and  no  part  performance,  and 
that  the  Plaintiffs  could  not  en- 
force the  agreement.  Phillips  v. 
Edwards.  Page  440 

See  AcauiEscENCE. 

Agreement. 

Assurance. 

Barrister,  2. 

Company,  1. 

Injunction. 

Lex  Loci. 

Parliamentary  Deposit. 

Part  Pebformancb. 

Patent,  2, 

Specific  Performance,  3. 

Theatre. 
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CONTRIBUTION. 

1.  As  to  the  right  of  co-trustees,  who 
have  committed  a  breach  of  trust, 
to  contribution  in  a  suit  to  make 
them  replace  the  trust  fund. 
Fletcher  v.  Green.  Page  426 

2.  Contribution  between  trustees 
cannot  be  enforced  in  a  suit  insti- 
tuted against  them  to  repair  a 
breach  of  trust  for  which  they 
are  all  liable.  Fletcher  v.  Green. 
(No.  2.)  513 

CONTRIBUTORY, 
1.  An  executrix,  who  was  also  re- 
siduary legatee,  held  not  to  be 
personally  liable  as  contributory 
in  respect  of  shares  belonging  to 
her  testatrix,  though  she  had  re- 
ceived dividends  for  six  years  and 
had  signed  two  receipts  without 
the  qualification  "as  executrix/' 
and  had  passed  her  residuary 
account,  treating  the  shares  as 
part  of  the  clear  residue,  it  ap- 
pearing that  formalities  required 
by  the  deed  of  settlement  for 
making  her  a  shareholder  had 
not  been  complied  with.  The 
Herefordshire  Banking  Company. 
Bulmer*s  Case.  435 

2*  B.  applied  verbally  for  shares 
in  a  company,  and  he  paid  the 
deposit  to  the  secretary  on  his 
undertaking  to  return  it  if  he  did 
not  get  the  shares  in  a  few  days. 
The  shares  were  allotted  to  B. 
two  days  after,  and  an  entry  to 
.  that  effect  was  made  in  one  of  the 
company's  books,  but  no  letter  or 
notice  of  allotment  or  script  cer- 
tificates had  ever  been  sent  to  J3., 


and  there  was  do  acceptance  or 
further  act  on  his  part.  Held^ 
that  he  was  a  contributory.  The 
New  Theatre  Company  {Limited). 
Bloxam's  Case.  Page  529 

CONVERSION. 
A  real  estate  was  devised  to  two 
trustees  to  sell  and  divide  the 
produce  between  A.^  B.  and  C. 
The  trustees  being  dead,  A.  en- 
tered into  possession  and  received 
the  rents  for  three -and -a- half 
years,  accounting  to  B.  and  C.  for 
tlieir  shares.  A.  then  died,  and 
at  his  death  the  estate  remained 
unsold: — Held,  that  there  had 
been  no  reconversion,  but  that 
the  estate,  in  equity,  retained  its 
character  of  personalty.  Brown 
V.  Brown.  899 

CORPORATION. 

The  Municipal  Corporation  Act  (5 
&  6  mil.  4,  c.  76)  enables  the 
town  council  of  boroughs  men- 
tioned in  the  schedule  to  call  in 
question  any  collusive  alienation 
of  the  corporate  property  prior  to 
the  5th  of  June,  1835.  The  sub- 
sequent act  (1  Vict.  c.  78,  s.  49) 
enables  the  Crown  to  grant 
charters  to  other  towns,  ex- 
tending to  them  *'a]l  the  powers 
and  provisions"  of  the  Municipal 
Corporation  Act.  The  Crown 
having  granted  such  a  charter 
in  1861  i^Held,  that  all  the 
clauses  of  the  first  act  were  ap- 
plicable, and  that  the  right  of 
questioning  collusive  alienation 
could  be  carried  back  to  the  date 
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of  the  charter,  but  not  further. 
Attorney 'General  v.  Corporation 
of  Avon  otherwise  Aberavon, 

Page  67 
See  Charter. 

CORPUS  AND  INCOME. 

See  Annuity,  4. 

Income  and  Corpus. 

COSTS. 

1.  Where  costs  are  ordered  to  be 
paid  out  of  a  particular  fund,  that 
does  not  determine  that  that  fund 
is  ultimately  to  bear  them.  Shep- 
pard  V.  Sheppard,  129 

2.  A  Defendant  who  bad  not  de- 
murred or  raised-the  objection  by 
his  answer  refused  a  portion  of 
the  costs  of  suit  upon  the  dis- 
missal of  the  bill.  Godfrey  v. 
Tucker.  280 

3.  In  a  bill  by  a  legatee  for  the  ad- 
ministration of  an  estate,  it  was 
probable  that  the  assets  would 
not  even  be  sufficient  to  pay  the 
costs : — Held,  that  the  costs  were 
payable  in  the  following  order: 
first,  the  costs  of  the  legal  per- 
sonal representative  as  between 
solicitor  and  client ;  secondly,  the 
costs  and  expenses  of  the  Plaintiff 
in  selling  and  getting  in  the  estate, 
and  the  costs  of  the  heir  in  exe- 
cuting deeds,  and  thirdly,  the 
other  costs  of  all  parties  as  be- 
tween party  and  party  pari  passu. 
Wetenhall  v.  Dennis.  285 

4.  A  large  balance  was  found  due 
jointly  from  a  trustee  and  the 
representatives  of  a  deceased 
trustee,  but  costs  were  given  to 
both  when  such  balance  had  been 


paid.  It  being  admitted  that  no 
part  of  it  could  be  recovered 
from  the  estate  of  the  deceased 
trustee  i—Held^  that  the  surviving 
trustee,  on  payment  by  him  of  the 
share  of  the  deceased  trustee,  was 
entitled  to  a  lien  for  it  ou  the  costs 
awarded  to  the  representatives. 
The  Court  ordered  such  costs  to 
be  carried  over  to  a  separate 
account,  with  liberty  to  apply. 
Birks  V.  Micklethmait.      Page  409 

5.  Upon  a  petition  in  a  suit  for  pay- 
ment of  the  income  of  a  fund  in 
Court  to  the  Petitioner,  the  cosu 
must  be  borne  by  the  applicant. 
Eady  v.  Watson,  481 

6.  The  heir-at-law  of  a  vendor  who 
refused  to  convey  to  the  purchaser 
an  estate  sold  by  his  ancestor,  was 
ordered  to  pay  the  costs  of  a  suit 
to  compel  him.     Hoddel  v.  Puglu 

489 

7.  A  Plaintiff  who  was  only  entided 
to  an  injunction  and  costs,  insisted 
also  on  an  account.  The  De- 
fendant offered  to  submit  to  the 
injunction  without  costs.  The 
Plaintiff  having  brought  his  cause 
to  a  hearing,  the  Court  held  both 
parties  in  the  wrong,  and  gave  no 
costs  to  either  side.  Moet  v. 
Couston.  57  S 
See  Accountant. 

Assignees. 

Charity,  S. 

Costs  of  Re-in vestment. 

Income  and  Corpus. 

Motion. 

Motion  to  Dismiss. 

Trustee,  1. 

Winding-up,  2. 
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COSTS  OF  RE-INVESTMENT. 

1.  Lands  were  taken  by  three  separate 
companies  from  the  same  owner. 
After  which,  one  of  the  companies 
leased  its  line  for  999  years : — Held, 
that  each  company  must  bear  one- 
third  of  the  costs  of  the  re-invest- 
menty  with  a  proportionate  part  of 
the  ad  valorem  stamp.  Re  The 
Carlisle  and  Silloth  Railway  Com- 
pany. Page  253 

2.  Four  distinct  railway  companies 
took  portions  of  the  land  of  a  col- 
lege, and  paid  the  purchase-money 
into  Court.  A  portion  of  one 
fund  had  already  been  re-invested, 
leaving  a  balance  in  Court,  and  a 
petition  was  presented  for  re-in- 
vesting the  three  other  funds  and 
a  part  only  of  such  balance : — Held, 
that  the  costs  were  payable  by  the 
four  companies  equally.  Re  Mer- 
ton  College.  257 

COUNTERFEIT  MARK. 
See  Trade  Mark. 

COVENANT. 

See  Covenant  to  settle. 
Jurisdiction. 

COVENANT  TO  SETTLE. 
1.  Covenant  in  a  marriage  settlement 
to  settle  the  wife's  after-acquired 
property  (save  and  except  ''any 
estate  or  effects  already  settled  to 
her  separate  use**)  : — Held,  that  a 
legacy  afterwards  bequeathed  to 
her  for  her  separate  use  was  not 
included  in  the  covenant.  Whtt- 
greave  v.  Whiigreave.  632 


2.  By  a  settlement  made  in  June,  1 84?, 
property  of  the  wife  was  settled, 
and  the  husband  covenanted  that 
if,  during  the  coverture,  any  real 
or  personal  estate  should  "  descend 
or  devolve  to  or  vest"  in  his  wife, 
or  in  him  in  her  right,  he  would 
settle  it.  In  August,  1842,  a  sum, 
part  of  the  distributive  share  of 
the  wife  in  the  estate  of  her  father, 
who  died  in  1821,  and  which  had 
been  overlooked,  was  recovered 
and  paid  to  the  trustees  of  the 
settlement,  and  the  husband  re- 
ceived the  income  for  twelve 
years  : — Held,  that  it  was  not 
within  the  covenant  to  settle,  and 
that  the  husband  had  not  so  ac- 
quiesced as  to  make  it  subject  to 
the  trusts  of  the  settlement. 
Churchill  v.  Shepherd,      Page  107 

CREDITORS'  DEED. 

See  Inspector. 

CROSS-REMAINDERS. 

Cross-remainders  not  implied  in  re- 
spect of  accrued  shares,  where  the 
original  shares  are  expressly  limited 
over.  Button  v.  Crowdy.  272 
See  Accruer. 

CUMULATIVE  LEGACY. 

See  Substitutional  Legacy. 


DAMAGES. 

See  Specific  Performance,  4. 

DEBENTURES. 
A    company     granted    debentures, 
whereby   they   charged  ''all   the 
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lands,  tenements  and  estates  of 
the  company  and  all  their  under- 
taking:" IJeld,  that  the  unpaid 
calls  and  the  capital  not  called  up 
were  not  charged  by  such  deben- 
tures. King,  on  behalf,  S^c.  v. 
MarsIuilL  Page  565 

DEBT. 
See  Redemption. 
Satisfaction,  1. 

DEBTOR  AND  CREDITOR. 

See  Priority,  2. 

DECREE, 
In  a  suit  against  A,,  an  incumbrancer, 
and  B.,  a  sub-incumbrancer,  to 
redeem  the  securities :  Held,  that 
the  proper  form  of  decree  was, 
that  upon  the  amount  due  from 
the  Plaintiff  to  j4.  being  paid  into 
Court,  both  A.  and  B.  should  re- 
convey  the  estate  and  deliver  the 
deeds  to  the  Plaintiff,  and  that  the 
Plaintiff  was  not  bound  to  wait 
until  the  accounts  had  been  taken 
and  the  equities  settled  as  between 
y/.  and  B,  Lysaghi  v.  Westma- 
colt.  417 

DEED. 
See  Alteration  of  Deed. 

Covenant  to  settle. 

Married    (Dyiko    without 
having  been). 

Qualification. 

Settlement. 

DEFENCE  ACT, 

See  Practice,  $. 

DELIVERY  OF  PAPERS. 
See  Solicitor  and  Clunt,  9. 


DEMURRER. 
By  an  order  giving  leave  to  serve  a 
bill  upon  a  Defendant  id  France, 
he  was  to  have  six  weeks  after 
service  of  the  interrogatories  to 
plead,  answer  or  demur,  or  to  ob- 
tain time  to  make  his  defence  to 
the  suit : — Held,  that  this  did  not 
deprive  the  Defendant  of  his  right 
to  demur  alone  to  the  bill  within 
twelve  days  after  his  appearance, 
under  the  3 7th  Consolidated  Order. 
Gruning  v,  Prileau,  Page  221 

See  Costs,  2, 

Injunction,  2. 
Paullamentary  Deposit,  S. 

DEPOSIT  NOTE. 
See  Donatio  Mortis  Causa. 

DEPOSIT  OF  DEEDS. 
See  Mortgage. 

DEVISE. 
Devise  to  A.  for  life,  with  remainder 
to  B,  in  fee ;  but  if  B.  should  die, 
leaving  issue,  then  to  his  children. 
B.  survived  A.  and  died,  leaving 
children  i-^Hefd,  that  the  gift  to 
his  children  did  not  take  efiect. 
Sianey  v.  Slaney.  631 

See  Heir. 

Heirs,  1,  2. 

Substituted  Gift. 

Will. 

DIRECTORS. 
See  Winding-up. 

DISCOVERY. 
I.  Upon  a  bill  of  discovery  in  aid  of 
an  action  ait  law  the  Plaintiff  '» 
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only  entitled  to  a  discovery  of 
such  matters  as  make  out  his  own 
title,  and  cannot  compel  a  dis- 
covery of  the  particulars  of  his 
adversary's  tide  and  how  he  makes 
it  out.    Ingilby  v.  Shafto.  Page  31 

2.  A.  brought  an  ejectment  against 
B,^  whereupon  B.  filed  a  bill  of 
discovery  against  A,,  seeking  to  dis- 
cover under  what  title  he  claimed 
at  law  and  how  he  made  it  out : — 
Held^  that  the  Defendant  was  not 
bound  to  give  this^  discovery. 
Ibid. 

d.  A  plaintiff  sought  to  set  aside  a 
lease^  and  to  obtain  the  mesne  pro- 
fits. The  Defendant,  the  assignee 
of  the  lease,  insisted  on  its  validity, 
and  that  be  was  a  purchaser  for 
valuable  consideration  without 
notice :  Hcldt  that  the  Defendant 
was  bound  to  answer,  as  to  the 
amount  of  rents  and  profits,  the 
particulars  of  his  underletting  and 
of  his  receipts,  and  what  charges 
he  had  created.  Robson  v.  Flight, 
(No.  I.)  268 

See  Production  op  Documents. 
Solicitor  and  Client^  3. 

DISMISSAL. 
See  Motion  to  Dismiss. 

DISSOLUTION. 
See  Partnership,  5,  6. 

DOMICIL. 
A  person,  whose  name  was  English, 
but  whose  domicil  of  origin  was 
not  shewn,  held  a  commission  in 
the  English  army.  He  sold  out  in 
1810^   and   subsequently  resided, 


down  to  his  death,  in  France, 
there  he  formed  a  French  con- 
nection, there  he  educated  his  son 
as  French,  and  there  he  died ;  and 
his  whole  property  was  in  French 
Rentes : — Held,  that  his  domicil  at 
his  death  was  French,  and  that 
legacy  duty  was  not  payable  on  his 
assets.  The  President  of  the  United 
States  of  America  v.  Drummond, 

Page  449 
See  Lex  Loci. 

DONATIO  MORTIS  CAUSA. 
Money  due  on  a  policy  and  on  a 
banker's  deposit  note  held  to  pass 
as  donationes  mortis  causd  by  the 
delivery  of  the  policy  and  note. 
Amis  V.  Witt.  619 

••DYING." 

See  Gift  over. 


EASEMENT. 
See  Jurisdiction. 
Riobt  of  Way. 

EJECTMENT. 

See  Discovert,  2, 

ELECTION. 
A  testator  had  a  freehold  in  Potter 
Street  and  a  freehold  in  South 
Street,  and  he  was  entitled  to  two- 
thirds  of  a  house  and  18  freehold 
cottages  in  South  Street,  the  other 
one- third  belonging  to  his  wife. 
By  his  will,  he  devised  all  his  free- 
hold messuages,  "cottages,"  &c., 
in  the  two  streets  to  his  wife  for 
life,  she  keeping  them  in  tenant- 
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able  repair,  and  then  upon  trusts 
for  sale  and  division.  Held^  that 
the  wife  was  bound  to  elect  be- 
tween her  one-third  of  the  house 
and  cottages  and  the  other  benefits 
given  her  bj  the  will.  Miller  v. 
Thurgood.  Page  496 

ELEGIT. 
A  bill  filed  by  a  judgment  creditor 
before  the  expiration  of  twelve 
months  from  the  date  of  the  judg- 
ment to  foreclose  a  fee  simple 
estate  of  the  judgment  debtor  can- 
not be  supported  unless  he  has 
issued  an  elegit.  Godfrey  v.  Tucker. 

280 

ENTITLED  IN  POSSESSION. 
See  Will,  ft. 

EQUITABLE  MORTGAGE. 
See  Mortgage,  1. 

ESTATE  FOR  LIFE. 

1.  In  the  will  of  a  testator,  who  died 
in  1804, he  devised  real  estate  to  his 
daughter  for  life,  with  remainder 
to  her  sons  successively  in  tail, 
with  remainder  to  her  daughters 
as  tenants  in  common  [without 
words  of  limitation],  and,  "  in  de- 
fault of  such  issue,"  to  his  son  in 
fee : — Held,  that,  contrary  to  the 
decision  in  Doe  v.  Taylor^  10  Q.  B. 
718,  the  daughters  took  for  life 
only.     Re  Richard  Arnold^ $  Estate, 

163 

St.  Heldf  that  a  devise  for  life  con- 
tained in  a  will  could  not  be  en- 
larged by  a  recital  in  a  codicil  that 
such  devise  was  in  tail.   Ibid. 


S.  Devise  of"  my  moiety  *'  of  closes 
at  X.,  Held  insufficient,  prior  to 
the  last  Wills  Act,  to  pass  the  fee. 
Re  Richard  Arnold's  Estate. 

Page  165 
See  Absolute  Interest. 
Life  Interest. 

ESTATE  TAIL. 
See  Heirs,  1,  2. 

ESTOPPEL. 
See  Patent,  1. 

EXCEPTIONS. 
See  Discovery. 

EXECUTOR. 
Bequest  to  an  executor  for  his  trouble. 
Held  not  payable,  he  having  been 
prevented  by  severe  illness  from 
proving   the   will   and  from  ever 
acting.     Re  HawkitCs  Trust.    570 
See  Administrator. 
Contributory,  1. 
Representatives. 


FAMILY  TRUST. 

Bequest  by  a  man  to  his  wife,  to  be 
applied  for  the  maintenance,  &c. 
of  herself  and  their  children:— 
Held,  that  the  right  of  an  un- 
married daughter  to  maintenance, 
&c.  did  not  cease  on  her  attain- 
ing twenty-one.  Carr  v.  Living. 
(No.  2.)  474 

FATHER  AND  SON. 

See  Agreement. 

FEE  SIMPLE. 
See  Estate  for  Lifb. 
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FEME  COVERTE. 
Trust  money  was  settled  on  a  married 
woman  for  life,  for  her  separate 
use,  without  power  of  anticipation, 
but  with  power  to  her  to  appoint 
the  capital  after  her  death  by  deed. 
The  trustees  lent  part  of  the  trust 
money  to  the  husband  on  mort- 
gage, and  she  consented  to  the 
investment  by  the  mortgage  deed. 
Part  of  the  trust  money  having 
thereby  been  lost : — Held^  that  the 
wife  had  not,  by  executing  the 
deed,  appointed  the  reversion,  so 
as  to  make  it  liable  for  the  loss. 
Fletcher  v.  Green.  Page  426 

See  Part  Performance. 
Vendor  and  Purchaser. 

FORECLOSURE. 

See  Mortgage,  4. 

FORFEITURE. 
See  Account. 

Name  and  Arms. 

FRAUD. 
See  Setting  aside  Purchase. 


GENERAL  ORDERS. 
IXth,  rule  4. 

See  Printed  Bill. 
XXXV  11th  Consolidated. 

See  Demurrer. 
XLth  Consolidated,  rule  9. 

See  Taxing  Master. 

GIFT  OVER. 
A  teBtator  bequeathed  his  residue  to 
his  children,  in  terms  which  gave 
VOL.  XXXIII— IV. 


them  a  vested  interest,  subject  to 
be  divested  in  favour  of  their  chil- 
dren on  their  death  under  twenty- 
one.  He  then  provided,  that  if 
it  should  happen  that  he  should 
leave  no  such  children  or  child 
living  to  attain  twenty-one,  '*  or 
such,  if  any,  dying  without  leaving 
lawful  issue,"  then  over:— /^fW, 
that  '*  the  dying"  referred  to  was 
dying  under  twenty-one,  and  that 
the  testator's  children,  on  attain- 
ing  twenty-one,  acquired  an  inde- 
feasible interest.  Pear  man  v. 
Pearman.  Page  394 

See  Vesting,  1. 

GROUND  RENTS. 
See  Investment. 


HEIR. 

1.  An  heir  is  entitled  to  have  the 
validity  of  a  contested  will  tried 
upon  an  issue,  or  possibly,  under 
the  £5  &  26  Vict.  c.  42,  by  a  jury 
before  the  Court  of  Chancery. 
But  when  the  heir  has  caused  the 
difficulty,  as  when  he  has  de- 
stroyed the  will,  or  where  it  is 
traced  into  his  possession  and  he 
does  not  produce  it,  he  has  no 
such  right.     fVtUiams  v.  fVUliams. 

soe 

2.  In  a  suit  by  an  heir-at-law,  con- 
testing the  validity  of  his  ances- 
tor's will,  he  is  not  entitled,  as  of 
right,  to  an  issue  devisavit  vel  non. 
Cowgill  V.  Rhodes.  310 

S.  Upon  a  bill  by  the  heir,  impeach- 
ing a  will,  the  Plaintiff  did  not 
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cross-examine  the  Defendant's  wit- 
nesses nor  apply  for  a  trial  by  a 
jury.  The  Court  refused  an  issue, 
and  determined  the  validity  of  the 
will  upon  the  evidence  before  it. 
Cow  gill  V.  Rhodes.  Page  310 

See  Costs.  6. 
Heirs. 

HEIRS. 

].  The  word  ♦*  heirs/*  in  a  devise  to 
first  and  other  sons,  construed 
•*  heirs  of  the  body,"  in  order  to 
give  effect  to  the  general  intention, 
that  the  sons  should  take  succes- 
sively and  in  priority  of  birth. 
Hennessey  v.  Bray.  96 

5t.  Devise  to  A,  B.  for  life,  and 
afterwards  to  his  *'  first  and  other 
sons  successively  according  to  the 
priority  of  their  respective  births 
and  their  respective  heirs"  [omit- 
ting "of  their  bodies"],  to  the 
extent  that  the  elder  should  be 
preferred  to  the  younger,  and  "  for 
default  of  such  son  or  sons,"  to 
the  daughters  as  tenants  in  com- 
mon in  fee : — Heldy  that  the  sons 
of  A.  B.  took  successively  as 
tenants  in  tail  general.    Ihid, 

3.  A  testator  bequeathed  his  residue 
to  his  widow  for  life,  and,  after 
her  decease,  to  be  divided  between 
his  two  brothers  "  or  their  heirs,*' 
in  proportion  to  the  number  each 
might  have  then  living,  share  and 
share  alike.  Both  brothers  died 
before  the  widow.  Held^  that 
**  heirs "  was  to  be  construed 
•*  children,"  and  that  all  the  chil- 
dren living  at  the  widow's  death 
took  in  equal  shares.  Roberts  v. 
Edwards.  259 


HOSPITAL. 
See  London. 

HOUSE. 

1.  Where  a  railway  company  takes 
lands  formins;  part  of  a  **  bouse " 
within  the  92nd  section  of  8  &  9 
Vtci.  c.  18,  the  owner  can  compel 
the  company  to  take  the  whole  of 
the  other  property  comprised  in  the 
word  *'  bouse,"  but  not  a  poriioo 
only  of  it.  Pulling  ▼.  The  London 
Chatham  and  Dover  Railway  Com- 
pany. Page  644 

2.  A  person  held  under  the  same  lease, 
a  piece  of  ground  on  the  south  side 
of  a  public  road,  on  which  his 
house  and  garden  were  situate,  and 
a  corresponding  piece  of  ground 
of  equal  width  on  the  north  side, 
on  which  he  was  prohibited  from 
building,  but  it  was  used  for  the 
purposes  of  recreation  and  plea- 
sure. A  railway  company  were  de- 
sirous of  taking  the  north  piece 
only.  The  Court  refused,  on  mo- 
tion, to  compel  them  to  take  both, 
as  being  parts  of  a  **  house"  withio 
the  92nd  section  of  the  Lands 
Clauses  Consolidation  Act.  Fer- 
gusson  V.  The  London  and  Brighton 
Railway  Company.  103 

HUSBAND  AND  WIFE. 
See  Coven  A  KT  to  settle. 
Feme  Covebtb. 
Part  Performance. 
Vendor  and  Pdrchassr. 


ILLEGAL  CONTRACT. 
See  Parliamentary  Deposit. 
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INCOME  TAX. 
A  testator  appointed  an  annuity  of 
500/.  a-year  to  his  widow  for.life, 
"  to  be  payable  without  any  de- 
duction whatever  ": — Held^  that  it 
was  not  given  free  of  income  tax. 
Abadam  v.  Abadam,         Page  475 

INCOME  AND  CORPUS. 
Costs  had  been  ordered  to  be  paid 
out  of  income  instead  of  out  of 
corpus:-^ Held,  that  this  did  not 
preclude  the  matter  being  after- 
wards set  right.  Sheppard  v. 
Shcppard,  1 29 

See  Annuity,  4. 

INFANT. 
See  Compromise. 
Family  Trust. 
Maintenance. 

INJUNCTION. 

1.  A,t  a  trader,  became  bankrupt 
whereupon  B.  agreed  to  purchase 
the  business  from  the  assignees, 
and  to  enter  into  partnership  with 
A's  son,  if  ^.  would  enter  into  a 
bond  not  to  carry  on  the  same 
business  within  twenty  miles.  A, 
gave  the  bond.  Hdd,  that  there 
was  a  sufficient  consideration  for 
the  bond  to  entitle  B,  to  an  in- 
junction to  restrain  A.  from  carry- 
ing on  the  business  within  the 
limits  prescribed.  Clarkson  v. 
Edge.  £27 

2.  A  surgeon  at  W,,  upon  taking  an 
assistant,  required  him  to  give  his 
bond,  in  a  penalty,  not  to  practice 
at  fV,  Afterwards  he  discharged 
the  assistant,  who  thereupon  com- 


menced practice  at  JV.  The  sur- 
geon then  filed  a  bill  to  restrain 
him,  to  which  the  Defendant  de- 
murred. The  Court  overruled  the 
demurrer,  holding  that,  notwith- 
standing the  pecuniary  penalty, 
the  Plaintiff  was  entitled  to  a 
remedy  in  equity.      Fox  v.  Scard. 

Page  S27 
See  Company,  3. 

Jurisdiction. 

Name  and  Arms. 

Style. 

Trade  Mark. 

Winding-up,  1,  2. 

INSPECTOR. 

1.  As  to  the  duties  and  obligations 
of  inspectors  and  managers  under 
a  creditors*  deed.  Chaplin  v. 
Young.     (No.  1.)  330 

2.  Independently  of  any  question  of 
fraud  or  misconduct,  the  liability 
of  inspectors  and  managers  under 
a  creditors'  deed  is  confined  to 
accounting  for  all  moneys  received 
by  them,  or  by  their  order  or  for 
their  use.     Ibid. 

3.  If  they  have  the  exclusive  man- 
agement and  control  of  the  whole 
establishment,  and  if  all  the  sub- 
ordinate managers,  workmen  and 
servants  are  appointed  by  them 
and  are  removable  at  their  plea- 
sure, in  that  case  money  paid  to 
their  cashier  or  to  any  person  in 
the  establishment,  in  the  ordinary 
course  of  business,  would  be 
money  paid  for  their  use,  for 
which  they  would  be  accountable. 
Ibid. 

4.  But  if,  by  the  arrangement,  the 
Y  y2 


69£ 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


trader  be  continued  in  the  man- 
agement of  his  business  and  cannot 
be  removed  by  the  inspectors, 
then  the  inspectors  would  only  be 
liable  for  the  moneys  actually 
paid  to  them  or  to  their  agent. 
The  trader  could  not  be  con- 
sidered their  agent,  and  they 
would  not  be  liable  for  moneys 
received  and  misapplied  by  them. 
Cliaplin  V.  Young,  (No.  1.) 
Page  330 
5.  One  ofthe  inspectors,  under  a  cre- 
ditors' deed,  of  a  newspaper  to  be 
carried  on  under  it  by  the  debtor 
himself,  furnished  the  paper : — 
Heldf  that  being  in  the  position  of 
a  trustee,  he  could  only  charge 
the  cost  price.  Chaplin  v.  Young, 
(No.  2.)  414 

INTEREST. 

1.  Af\er  the  sale  of  the  estate  by  a 
trustee  for  a  mortgagee,  under  a 
power  of  sale,  it  was  held,  in  a 
suit  by  the  mortgagor  to  recover 
the  surplus  money,  that  the  mort- 
gagee could  not,  under  the  3  &  4 
fVilL  4,  c.  27,  retain  more  than 
six  years'  arrears  of  interest  out 
of  the  purchase-money.  Mason 
V.  Broadbent.  296 

2.  Trustees,  in  breach  of  trust,  lent 
trust  money  to  one  of  them,  U.F, 
and  his  partners  in  trade.  H,  F, 
and  his  partners  gave  their  bond 
to  //.  F.  and  his  co- trustees  for 
the  amount,  payable  with  interest 
at  five  per  cent.  No  action  at 
law  could  be  maintained  on  the 
bond: — Held,  in  a  suit  to  make 
the  trustees  liable  for  a  breach  of 


trust,  that  H.  F.  was  only  liable 
to  pay  four  per  cent,  od  the  loss 
which  had  occurred  to  the  trust 
funds.  Fletcher  v.  Green.  Page  426 
See  Interest  on  Purchase- 
Money. 

INTEREST  ON  PURCHASE- 

MONEY. 
By  a  contract  for  the  sale  of  an  es- 
tate, it  was  stipulated  <*that  if, 
from  any  cause  whatsoever,  the 
purchase  should  not  be  com- 
pleted," on  a  day  named,  the  pur- 
chaser should  pay  interest  on  hit 
purchase- money  from  that  day 
until  the  completion.  It  became 
necessary  to  institute  a  suit  to 
rectify  the  power  under  which  the 
vendors  sold,  in  order  to  makes 
good  title,  and  a  delay  occurred 
in  completing.  There  being  no 
wilful  default  on  the  part  of  the 
vendor.  Held,  that  the  purchaser 
was  bound  to  pay  interest,  and 
was  entitled  to  the  corresponding 
rents.    Lord  Palmerston  ▼.  Turner. 

524 

INTERVENING. 
Leave  given  to  a  person  who  was 
not  a  party  to  the  cause,  to  inter- 
vene and  present  a  petition  of  re- 
hearing of  an  order  in  which  be 
was  materially  interested  aod 
which  had  been  made  upon  peti- 
tion in  the  cause.  Jopp  v.  fVood. 
(No.  2.)  572 

INTESTATE. 
See  Married  (Dying  withoot 

HAVING  been). 
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INTESTACY. 
Bj  his  will,  a  testator  said  he  pro- 
posed to  bequeath  his  residue  by  a 
codicil,  "  or  otherwise  to  allow 
the  same  to  go  to  his  next  of  kin 
according  to  the  statute  for  the 
distribution  of  the  estates  of  in- 
testates." He  made  no  codicil. 
Heldy  that  he  died  intestate* as  to 
the  residue,  and  that  his  widow 
took  her  share  thereof  Ash  v. 
Ask.  Page  187 

INVESTMENT. 
A  testatrix  directed  her  executors 
(who  were  also  her  residuary 
legatees)  to  invest  such  a  sum  in 
the  Stocks  or  on  freehold  security 
as  would  produce  150/.  a  year,  and 
she  bequeathed  the  150/.  to  A,  for 
life,  and  after  his  death  she  gave 
the  security  on  which  the  invest- 
ment should  have  been  made  to  B. 
The  executors  invested  3,530/.  at 
four-and-a-half  per  cent,  on  a 
mortgage  for  five  years  of  free- 
holds, which  were  let  for  a  long 
term  on  ground  rents  producing 
176/.  per  annum.  The  value  of 
the  freeholds  was  about  4,344/., 
but  the  property  on  which  the 
rents  were  secured  was  of  much 
greater  value : — Held^  that  the  in- 
vestment was  not  improper.  But 
held,  that  if  the  payment  to  the 
Plaintiff  should  be  delayed,  by  the 
inability  of  the  trustees  to  call  in 
the  mortgage  for  five  years,  the 
Plaintiff  was  entitled  to  have  the 
mortgage  sold  and  the  deficiency 
paid  by  the  executors.  Vkkery 
V.  Evans.  376 


ISSUE  (TO  COURT  OF  LAW). 
See  Heir. 


JOINT  TENANTS. 

1.  A  devise  to  two  persons,  in  terms 
importing  a  joint  tenancy,  is  not 
changed  into  a  tenancy  in  common 
by  a  subsequent  gift  over  of  the 
•*  estate  "  of  one  of  them  upon  a 
certain  contingency.  Edwardes  v. 
Jones,  Page  348 

St.  A  testator  devised  his  real  estate 
to  his  wife  and  his  son  Daniel^  and 
he  then  proceeded  thus  :  "  if  my 
son  Daniel  shall  happen  to  die 
without  issue  living,  my  will  is, 
that  all  his  estate  is  to  be  divided 
between  all  my  children  in  equal 
shares;"  and  "if  my  wife  shall 
intermarry  she  is  to  enjoy  none  of 
my  property*' : — Held^  first,  that 
the  wife  and  Daniel  took  as  joint 
tenants.  Secondly,  the  wife  having 
died  in  the  life  of  the  testator  and 
Daniel  having  survived  the  tes- 
tator, and  died  a  bachelor,  that 
the  whole  estate  was  divisible  be- 
tween the  testator's  children,  and 
that  Daniel's  representatives  took 
his  share  of  it.     Ibid. 

JUDGMENT. 

Judgments  against  executors  and 
administrators  need  not  be  regis- 
tered in  the  Common  Pleas,  under 
the  23  &  24  Vict.  c.  3S,  s.  3,  in 
order  to  retain  their  preference  in 
the  administration  of  the  estate. 
Jennings  v.  Rigby.  198 

See  Elegit. 

Priority,  2,  4, 
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JURISDICTION. 
A,  B,  sold  a  piece  of  land  to  C.  D, 
and  covenanted  for  quiet  enjoy- 
ment. Afterwards  A,  B.  raised 
the  level,  by  three  inches,  of  a 
brook  running  past  CD,*s  grounds 
through  his,  A.  B.*s^  properly  :— 
Held,  that  this  was  not  a  proper 
subject  of  complaint  for  the  inter- 
ference of  this  Court.  Ingram  v. 
Morecrajl.  Page  4 

See  Lunatic. 


LANDLORD  AND  TENANT. 
See  Met&opolitan  Boildino  Act. 

LANDS  CLAUSES  ACT. 
See  House, 

LEASE. 
See  Specific  Performance,  4. 

LEGACY. 
See  Donatio  Mortis  Causa. 
Income  Tax. 
Partners. 
Satisfaction,  1. 

LEGACY  DUTY. 

See  DoMiciL. 

LEGATEES. 
A  testator,  having  four  nephews  and 
a  niece,  children  of  his  brother 
Richard,  bequeathed  some  Stock 
••  in  trust  for  his  four  nephews 
and  niece,  children  of  my  brother 
Richard,  namely,  Robert,  Richard, 
Francis  and  Margaret"  (omitting 
Thomas,  the  fourth  nephew): — 
Held,  that  Robert  could  not  be  ad- 
mitted to  participate  in  the  be- 
quest*  Glanville  v.  Glanvtlle.    302 


LEX  LOCI. 
A  contract  between  domiciled  Eng- 
lishmen, relating  to  real  estate  in  a 
foreign  country,  is  to  be  deter- 
mined by  the  lex  loci,  but  a  con- 
tract between  an  Englishman  do- 
miciled and  resident  in  England 
and  an  Englishman  resident  in  a 
foreign  country,  but  not  having 
acquired  a  foreign  domicil,  most 
be  governed  and  construed  by  the 
rules  of  English  law.  Cood  v. 
Good.  Page  314 

See  DoMiciL. 

LIEN. 
See  Solicitor  and  Client,  1,2. 

LIFE  INTEREST. 
Bequest  of  140/.  to  A,  B.,  the  in- 
terest to  be  paid  to  her  during  her 
life,  and  at  her  death  to  be  paid  to 
her  children,  followed  by  the  ap- 
pointment of  a  trustee  and  by  a 
direction  (not  limited  to  her  life) 
to  pay  her  the  interest: — Held, 
that  A.B.  took  a  life  interest  only, 
and  not  an  absolute  interest  sub- 
ject to  the  gift  to  her  children. 
In  re  Graham's  mil.  479 

See  Absolute  Interest. 

LOAN. 
See  Parliamentary  Deposit. 

LOCO  PARENTIS. 
See  Satisfaction,  2,  3. 

LONDON. 

.  Construction  of  a  charitable  gift  to 
the  hospitals  of  London.  Wallace 
V.  The  Attomey-GeneraL  SS4 

:.  ♦♦  London,'"  in  its  popular  sense,  is 
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a  word  of  fluctuating  extent.  fVal" 
lace  V.  The  Attorney-General. 

Page  S84 
3.  A  testator  domiciled  in  Paris  be- 
queathed hit  residue  "  to  the  hos- 
pitals of  Parti  and  London*  (aux 
hospices  de  Paris  et  de  Londres). 
The  Court,  considering  the  tes- 
tator had  used  the  word  London  in 
the  ordinary  and  popular  sense  in 
which  persons  are  said  to  reside 
in  London^  rejected  all  the  local 
boundaries  suggested^  and  held 
that  an  accurate  definition  of  the 
extent  of  the  limits  of  the  metro- 
polis of  London  was  not  capable  of 
being  made,  and  it  determined  on 
deciding  the  rights  of  each  claim- 
ant separately.  The  Court  also 
considered  that  houses  which  stood 
in  a  street,  with  houses  continuous 
to  the  cities  of  London  and  fVest-- 
minster  and  the  borough  of  South- 
wark,  were  within  the  limit,  and 
also  that  the  Consumption  Hospital 
at  Brompton  came  within  the  terms 
of  the  bequest.     Ibid, 

LUNATIC. 
A  sum  of  390/.,  being  the  whole 
property  to  which  a  lunatic  (not  so 
found  by  inquisition),  aged  fifty, 
was  entitled,  ordered  by  the  Master 
of  the  Rolls  to  be  paid  to  her 
mother,  who  had  previously  main- 
tained her,  on  her  undertaking  to 
maintain  her  for  the  future.  fVil- 
liame  v.  JUen.  241 


MAINTENANCE. 
The  testator   gave  his   residue,  on 
trust  to  apply  the  income  for  the 


maintenance,  education  and  sup- 
port of  his  children  until  the 
youngest  attained  twenty-one.  Tbe 
children  having  been  maintained, 
&c*,  the  Court  declined  directing 
an  account  of  the  application  of  the 
income  during  the  minority  of  the 
youngest  child,  without  a  special 
case  being  made  out.  Hora  v. 
Jiora.  Page  88 

See  Family  Trust. 
Lunatic 

MANAGER. 

See  Inspector. 

MARRIAGE  WITH  WIFE'S 

SISTER. 

See  Settlement. 

MARRIED  (DYING  WITHOUT 
HAVING  BEEN). 

A  settlement,  made  on  the  marriage 
of  a  widow,  contained  no  gift  to 
her  issue,  but  it  provided^  that  in 
default  of  appointment  the  fund 
should  be  held  in  trust  for  the 
persons  who  would  be  entitled, 
under  the  statute,  if  she  had  died 
intestate  "  and  without  having  been 
married."  And  it  was  declared, 
that //.^.,  her  illegitimatedaughter, 
should,  for  the  purposes  of  that 
trust,  be  deemed  to  be  her  lawful 
child.  Heldy  by  the  Master  of  the 
Rolls,  that  as  lawful  children  could 
not  take  under  this  trust,  so  neither 
could  A,  B,f  the  illegitimate  child. 
The  Lords  Justices  were,  however^ 
of  a  different  opinion.  Wilson  v. 
Atkinson.  5S6 

MARRIED  WOMAN. 
See  Feme  Coverte. 
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METROPOLITAN  BUILDING 
ACT. 

A  tenant  in  possession^  having  an 
equitable  interest  only  under  an 
agreement  for  a  lease  for  a  term, 
is,  in  equity,  an  '* adjoining  owner** 
under  the  Metropolitan  Building 
Act  (18  &  19  Vkt.  c.  I2t),  and 
three  months*  notice  must  be  given 
to  him  before  any  alterations 
affecting  his  premises  can  be  com- 
menced by  his  neighbour,  under 
the  powers  of  that  act.  Cowen  v. 
Phillips.  Page  18 

MISTAKE. 
See  Company,  3. 

MONEY. 
General  residue  of  personal  estate 
held  to  pass  under  the  words  **  re- 
sidue of  money,"  the  will  com- 
mencing with  a  general  bequest  of 
everything  ''in  trust  for  the  follow- 
ing purposes/*  and  the  gift  of 
money  being  preceded  by  bequests 
of  specific  chattels.  Montagu  v. 
The  Earl  of  Sandwich.  324 

MORTGAGE. 
1.  J.  £.«  being  entitled  to  three  pro- 
perties, the  title  deeds  of  one  of 
which  were  held  by  his  bankers  as 
a  security,  deposited  the  title  deeds 
of  the  other  two  with  C.  D.  as  a 
security  for  a  debt,  and  he  gave 
him  an  order  to  the  bankers  (writ- 
ten by  himself,  but  not  signed)  to 
dcjiver  over  the  deeds  of  the  third 
property  when  their  lien  had  been 
satisfied  : — Held^  that  this  gave  C. 
D.  a  valid  equitable  mortgage  on 
the  property  mortgaged  to  the 
bankers.    Daw  v.  TerrelL       218 


ft.  A  mortgagee  in  possession  of  a 
business  is  accountable  not  only 
for  what  he  has  received,  but  for 
what  he  might  or  ought  to  have 
received.  Chaplin  v.  Young.  (No. 
1.)  Page  330 

3.  When  a  first  ciortgage  sells  the 
mortgaged  property  to  th^  second 
mortgagee,  by  virtue  of  a  power 
of  sale,  the  latter  obtains,  as 
against  the  mortgagor,  an  irre- 
deemable title  to  the  property. 
Shaw  V.  Bunny.  494 

4.  The  Court  may  direct  a  sale,  in- 
stead of  a  foreclosure,  under  the 
15  &  16  Fict.  c.  86,  s.  48,  with- 
out the  consent  of  the  mortgagor, 
and  may  direct  the  sale  to  take 
place  at  once.     Newman  v.  Selfe. 

See  Decree. 
Interest,  1. 
Priority,  1. 

Production  of  Documbvts. 
Redemption. 

MORTMAIN. 
A  bequest  of  a  legacy  for  the  en- 
largement of  a  parish  church  is  not 
void  under  the  Statute  of  Mort- 
main. Re  HawkixCs  TSrtuU,  570 
See  Perpetuity,  1,  3. 

MOTION. 
A  second  motion  for  the  same  object, 
which  had  previously  failed  with 
costs,  cannot  be  made  until  those 
costs  have  either  been  paid  or  been 
secured  by  a  payment  into  Court. 
Burdell  v.  Hay.  189 

MOTION  TO  DISMISS. 
A  Defendant,  knowbg  the  Plaintiff 
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has  used  due  diligence,  is  liable  to 
pay  the  costs  of  his  motion  to  dis- 
miss for  want  of  prosecution. 
Ingle  V.  Partridge.  Page  287 

MUNICIPAL  CORPORATION 
ACT. 
See  Corporation. 

MUTUALITY. 
See  Specific  Performance,  3. 


NAME. 
See  Name  and  Arms. 
Style. 

NAME  AND  ARMS. 
The  Plaintiff  obtained  a  judgment 
against  a  tenant  for  life  in  remain- 
der, whose  estate  was  liable  to 
forfeiture  by  his  non-user  of  the 
name  and  arms  of  the  testator. 
Upon  a  bill  to  realize  the  charge, 
the  Court,  at  the  hearing,  refused 
to  grant  an  injunction  to  restrain 
the  tenant  for  life  from  forfeiting 
his  life  estate.     Semple  v.  Holland, 

94 

NEXT  OF  KIN. 
See  Representatives. 

NOTICE. 
1.  The  rule  is,  generally^  that  a  client 
must  be  treated  as  having  had 
notice  of  all  the  facts  which,  in  the 
same  transaction,  have  come  to 
the  knowledge  of  his  solicitor ; 
and  that  the  burthen  of  proof  lies 
on  the  client  to  shew  that  there  is 
a  probability,  amounting  to  a  moral 
certainty,  that  the  solicitor  would 


not  have  communicated  those  facts 
to  his  client.  Thompson  v.  Carl* 
wright.  Page  178 

2.  Notice  of  a  charge  on  a  fund  given 
to  one  before  the  fund  comes  into 
his  possession  is  wholly  ineffectual. 
Somerset  v.  Cox,  684 

See  Annuity,  2, 

M  ETROPOLITAN  BuiLDINO  AcT. 

Priority,  3. 


OFFICER. 
See  Priority,  8. 

ORDER. 
See  Payment  out  of  Court. 

ORDERS. 
See  Demurrer. 

"OR"   READ  -AND." 
See  Survivorship,  8. 


PARENT  AND  CHILD. 
See  Family  Trust. 

PARISH  CHURCH. 

See  Mortmain. 

PARLIAMENTARY    DEPOSIT. 

1.  A  bank  agreed  with  the  promoters 
of  a  railway  bill  to  deposit  the 
Exchequer  Bills  required  to  be 
deposited  in  Chancery  by  the 
Standing  Orders  of  the  House  of 
Commons,  and  it  was  agreed  that 
the  projectors  should  withdraw  the 
bill  at  the  third  reading,  unless 
the  deposit  should  then  have*  been 
repaid  to  the  bank.  Heldf  that 
there  was  nothing  illegal  or  con- 
trary to  public  policy  in  this 
arrangement.  Held,  also,  that  a 
bill  would  lie  to  compel  the  per- 
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sons  in  whose  names  the  Exche- 
quer Bills  were  invested  to  re- 
store them  to  the  bank.  Scott  v. 
Oakley.  Page  501 

2.  By  a  railway  act,  the  parliamen- 
tary deposit  was  not  to  be  paid 
out  of  Court  until  the  company 
should  give  a  certain  bond,  ap- 
proved of  by  the  solicitor  of  the 
Treasury,  whose  certificate  was  to 
be  sufficient  evidence  of  the  facts 
so  certified.  A  bill  to  recover  the 
deposit  alleged  that  such  a  bond, 
but  dated  anterior  to  the  act,  had 
been  given  and  certified.  Held, 
on  demurrer,  that  this  was  suffi- 
cient.    Ibid, 

PARTIES. 

1.  Though  the  solicitor  or  agent  of 
a  trustee  is  not  generally  a  proper 
party  to  suit  to  recover  the  trust 
funds,  yet  the  case  is  different 
where  he  has  received  the  trust 
moneys,  and  has  intermeddled 
with  the  performance  of  the  trust. 
Hardy  v.  Caley.  365 

2.  A.  agreed  to  grant  B.  a  lease,  but 
before  he  had  done  so  he  mort- 
gaged the  property  to  C.  with 
notice,  who  in  no  way  contested 
A't  right  to  the  lease: — Heldy 
that  C.  was  not  a  proper  party  to 
a  suit  for  specific  performance. 
L<mg  V.  Bowruig.  585 

3.  A  company  held,  under  the  cir- 
cumstances, not  a  necessary  party 
to  a  suit  to  impeach  acts  of  its 
directors.  Gregory  on  behalf,  S^c. 
V.  Patchett,  595 
See  Perpetuity,  2. 

Representation. 
Trustee. 


PARTNERS. 

A  testator,  in  1841,  bequeathed  200 
guineas  to  such  of  the  represen- 
tatives as  might  be  alive  at  his 
death  of  Messrs.  P.  and  /f.,  then 
both  dead,  with  whom,  in  1793, 
he  had  had  some  business,  by 
which  they  were  losers  to  the 
amount  of  about  200  guineas. 
Held,  that  the  legal  personal  re- 
presentatives of  P.  and  /f.,  and 
not  the  partners  in  the  firm  at  the 
death  of  the  testator,  were  entitled; 
and,  secondly,  that  such  represen- 
tatives took  in  equal  moieties,  and 
not  in  the  proportion  of  their  shares 
in  the  partnership.  Leak  v.  ^fac' 
dowalL     (No.  2.)  Page  238 

See  Partnership. 

PARTNERSHIP. 

1.  When  articles  of  partnership  are 
clear  and  distinct,  then  partnen 
are  bound  by  them ;  when  they 
are  ambiguous  or  silent,  the  coarse 
of  dealing  between  the  partners 
regulates  the  mode  by  which  this 
Court  must  deal  with  tbera,  and 
in  some  cases  the  Court  has  al- 
lowed the  constant  usage  of  part- 
ners to  supersede  the  articles. 
Coventry  v.  Barclay.  1 

2.  By  a  partnership  deed,  annual 
rests  were  to  be  made,  and  entered 
in  a  book  and  signed,  and  which 
were  to  be  binding  and  conclusive 
on  the  partners,  and  in  case  of  the 
death  of  a  partner,  the  survivors 
had  a  right  to  take  his  share  at  the 
valuation  appearing  by  the  last 
annual  rest.  The  rest  was  made 
in  July,  1860,  in  the  absence  of 
H,  B.  (one  of  the  partners),  in 
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which,  according  to  the  usual  cus- 
tom, the  plant,  &c.  was  taken  at 
an  arbitrary  sum,  without  any  dis- 
tinct valuation.  A  copy  was  fur- 
nished to  H,  B,9  who  expressed  no 
disapprobation.  The  book  was 
signed  by  all  the  partners  except 
H,  B,,  and  he  died  two  months 
afterwards.  Htldf  that  the  rest 
was  binding  on  him  and  his  exe- 
cutors, and  the  latter  could  not 
require  an  actual  valuation  to  be 
made  of  the  partnership  property. 
Coventry  v.  Barclay,  Page  I 

S.  A  partnership  between  father  and 
son,  though  admitted  to  exist  as 
regards  the  world,  heldf  under  the 
circumstances,  not  to  exist  as  be- 
tween themselves.  Radcliffe  v. 
Rushworth.  484 

4.  From  1849  J.  A.  resided  with  his 
father  and  assisted  him  in  his  busi- 
ness. The  sign-boardy  the  invoices 
and  the  banking  account  were  in 
the  name  of  "  R.  &  Son."  They 
drew  and  accepted  bills  under  the 
same  title,  and  executed  a  deed 
which  described  them  as  co-part- 
ners. Held^  nevertheless,  after 
the  death  of  the  son,  in  1862,  upon 
the  evidence,  that  they  were  not 
partners  inter  se.  The  circum- 
stances relied  on  were : — the  ab- 
sence of  any  division  of  profits  in 
the  books,  which  were  kept  by  the 
son,  the  absence  of  proof  of  the 
son's  having  any  capital  or  being 
entitled  to  receive  any  share  of 
the  profits,  the  fact  of  his  having, 
when  he  ceased  to  reside  with  his 
father,  made  no  request  for  an 
account  of  the  profits,  but  accepted 
W.  a  week  as  a  remuneration  until 


his  death  (six  months  afterwards), 
and  the  testimony  of  the  members 
of  the  family,  Radcliffe  v.  Rush- 
worth.  Page  484 

5,  A  partnership  at  will  held  dis- 
solved as  from  the  date  of  the 
61ing  of  a  bill  which  prayed  for 
its  dissolution.     Shepherd  v.  Allen* 

577 

6.  A  partnership  for  ten  years  dis- 
solved by  decree  of  the  Court  at 
the  end  of  three  years,  the  rela- 
tions between  the  partners  being 
such  that  it  could  not  be  continued 
with  advantage  to  either  party. 
Leary  v.  Slwut.  5S2 

PART  PERFORMANCE. 
The  doctrine  of  part  performance  of 
a  parol  agreement  is  not  to  be  ex- 
tended by  the  Court,  and  it  is  in- 
applicable to  a  case  where  a  trus- 
tee has  a  power  to  lease,  at  the 
request  in  writing  of  a  married 
woman,  which  has  not  been  made. 
Phillips  V.  Edwards.  440 

PATENT. 

1.  Upon  the  dissolution  of  a  partner- 
ship  between  the  Plaintiffs  and  the 
Defendant,  the  Defendant  assigned 
to  the  Plaintiffs  all  his  interest  in 
a  patent  which  formed  part  of  the 
assets.  Held^  that  the  Defendant 
could  not  afterwards  set  up  the 
invalidity  of  the  patent  as  against 
the  Plaintiffs.  Chambers  v.  Crich- 
ley.  374 

2.  A  contract  for  the  sale  of  a  patent 
specifically  enforced  at  the  suit  of 
the  vendor,  although  all  he  re- 
quired was  the  payment  of  the 
purchase-money*  Cogent  v.  Gt6- 
son.  557 
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PAYMENT  OUT  OF  COURT. 

1.  An  order  to  pay  over  a  fund  to 
persons,  by  name,  is,  incidentally, 
a  determination  that  other  persons, 
who  are  not  named,  are  not  en- 
titled. Sheppard  v.  Sheppard. 

Page  129 

5S.  A  fund  paid  into  Court  for  the 
purchase,  under  "The  Defence 
Act,"  of  lands  which  were  subject 
to  contingent  charges  was  ordered 
to  be  paid  out  to  trustees,  they 
having  powers  to  sell  the  land 
and  to  give  discharges  for  the  pur- 
chase-money. Ex  parte  Morshead, 
Re  "  The  Defence  Act,  1860."  1254 

PENALTY. 
See  Injunction,  2. 

Specific  PsRFoaif  ance,  5. 

PERPETUITY. 

1.  A  testator  devised  a  real  estate  at 
L.  to  two  colleges  for  charitable 
purposes,  and  he  proceeded  thus : 
**  and  the  lease  of  the  said  L.  to 
be,  at  one-third  part  under  true 
value,  to  my  said  wives'  kindred 
for  ever,  viz.  brothers  and  sisters 
there  and  at  Harrow.**  Held,  that 
the  direction  as  to  the  lease  was 
void  as  a  perpetuity,  and  that  the 
colleges  took  discharged  of  it. 
Jtt.-Gen.  V.  Greenhill  193 

2,  Upon  an  information  insisting  on 
the  invalidity  of  the  above  gifl. 
Held,  that  the  existing  lessee  under 
the  gift  sufficiently  represented  the 
other  kindred,  if  any.  Att.^Gen, 
V,  Greenhill.  193 

.1.  Bequest  of  500/.,  upon  the  per- 
manent trust  to  appropriate  the  in- 
come in  the  maintenance  of  the 


testator's  family  graves,  and  to  pay 
the  "surplus"  to  the  Rector  of  i?. 
for  the  time  being: — HeU  that 
the  first  trust  was  void  as  a  per- 
petuity, and  that  the  second  was 
void  for  uncertainty.  Fomler  v. 
Fowler.  Page  616 

See  Remoteness. 

PERSONAL  SERVICES  (CON- 
TRACT FOR). 
See  Specific  Performance,  3. 

PETITION. 

See  Practice. 

PLEA. 
See  Bankrupt. 

PLEADING. 
A  bill  was  filed  by  a  judgment  cre- 
ditor, which,  as  such,  could  not 
be  sustained,  but  pending  the  suit 
he  got  in  a  mortgage  and  claimed 
the  benefit  of  it  by  amendment: — 
Held,  that  the  Plaintiff  could  not 
support  his  suit  by  this  supple- 
mental title.    Godfrey  v.  Tucker. 

280 
See  Bankrupt. 

Decree. 

Demurrer. 

Parties,  3. 

Representation. 

Statute  of  Frauds. 

POLICY. 
See  Annuity. 
Assurance. 
Donatio  Mortis  Causa. 

POWER. 

A  testator  gave  his  residue  to  his 
nephew  for  life,  and  after  his  de- 
cease, provided  he  should  leave  s 
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child  surviving,  then  to  such  per- 
sons as  he  should  by  will  appoint ; 
but  if  his  nephew  should  die  with- 
out leaving  any  child  him  sur- 
viving, "  and  "  should  not  "  make 
any  appointment  as  aforesaid," 
then  to  A.,  B.  and  C.:^Held^  first, 
that  **  and "  could  not  be  read 
"  or ;"  secondly,  that  the  power  to 
appoint  only  arose  provided  the 
nephew  left  a  child  surviving  him ; 
consequently,  that  an  appointment 
by  the  will  of  the  nephew,  who 
died  childless,  was  inoperative,  and 
that  A»^  B.  and  C.  were  entitled. 
Barker  v.  Young.  Page  353 

See  Appointment. 

Contract. 

Feme  Covertb. 

Part  Performance. 

Power  of  Sale. 

POWER  OF  SALE. 
Trustees  were  empowered  to  sell 
real  estate,  but  not  without  the 
consent  of  seven  tenants  for  life 
of  the  produce.  After  the  death 
of  one  of  the  tenants  for  life,  the 
trustees  entered  into  a  contract  to 
sell,  with  the  consent  of  the  sur- 
viving six  and  of  the  absolute 
owner  of  the  seventh  share  : — 
Held^  that  a  sale  required  the  as- 
sent of  all  the  seven  tenants  for 
life,  and  that  a  good  title  could  not 
be  made.   Sykes  y,  Sheard,       IH 

PRACTICE. 
Upon  a  petition  to  obtain  out  of 
Court  the  purchase-money  for 
lands  taken  under  "The  Defence 
Act,  1860"  (23  4*  24  Vict.  c.  1 12), 
it  is  not  necessary  to  serve  the 


Secretary  of  State  who  paid  it  in. 
Re  "  The  Defence  Act,  1860." 

Page  254 
See  Audita  Querela. 

Costs. 

Demurrer. 

Intervening. 

Motion. 

Motion  to  Dismiss. 

Payment  out  of  Court,  2. 

Printed  Bill. 

Stop  Order. 

Taxation. 

Taxing  Master. 

Winding-up,  3. 

PRINCIPAL  AND  AGENT. 
Sale  by  a  retired  solicitor  to  his 
agent  of  property  at  a  distance, 
which  had  been  proposed  and 
pressed  by  the  vendor  and  com- 
pleted without  any  compulsion  or 
fraud,  set  aside,  it  appearing  to 
the  Court,  that  the  consideration 
(a  life  annuity)  was  inadequate, 
that  the  vendor,  who  had  not  seen 
the  property  for  twenty  years,  was 
ignorant  of  its  value,  and  that  the 
vendor  was  known  to  be  in  a  pre- 
carious state  of  health.  Dally  v. 
Wonham,  154 

PRINCIPAL  AND  SURETY. 
A,  was  indebted  to  B.  in  two  sums 
of  1,000/.  each,  for  one  of  which 
S.  was  surety.  B.  afterwards  ob- 
tained from  A.  a  life  policy  as  a 
security  for  both  debts.  A.  sub- 
sequently became  bankrupt,  and 
B.  proved  for  1,500/.  on  the  two 
debts,  and  he  received  a  dividend 
of  97/.  and  a  sum  of  97/.  10«.y 
upon  the  surrender  of  the  policy. 
Held^  first,  that  by  surrendering 


702 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


the  policy  the  surety  was  oot  re- 
leased ;  aody  secondly,  that  the 
surety  was  only  liable  for  half  the 
debt  proved,  after  deducting  half 
the  dividends  and  half  the  produce 
of  the  policy.     Coalts  ▼.  Coates. 

Page  249 
See  Surety. 

PRINTED  BILL. 
The  Plaintiff  relieved  from  the  ne- 
cessity of  61ing  a  printed  bill ;  in 
an  injunction  case,  where  the 
matters  of  the  suit  had  been 
arranged  under  an  order  made 
prior  to  the  expiration  of  fourteen 
days  from  filing  the  written  bill. 
Garland  ▼.  Riordan.  448 

PRIORITY. 

1.  A.  B.f  through  a  solicitor,  bor- 
rowed money  from  C.  D.  upon  a 
deposit  of  title  deeds.  The  soli- 
citor obtained  the  deeds  back  for 
the  purpose,  as  he  stated,  of  pre- 
paring a  legal  mortgage.  Instead 
of  thi9«  he  got  A.  B.  to  execute  a 
legal  mortgage  to  himself,  instead 
of  to  C.  D,^  and  he  afterwards 
raised  money,  on  a  transfer  of  this 
mortgage  and  on  the  delivery  of 
the  title  deeds,  from  a  creditor 
without  notice: — Held^  that  the 
loss  must  fall  on  A.  B.,  and  that 
he  was  liable  to  pay  both  mort- 
gages.    Adselts  V.  hives.  52 

ft,  A  creditor  obtained  a  judgment 
against  the  executor,  and,  on  the 
same  day,  a  decree  was  made  for 
the  administration  of  the  estate. 
Held,  that  the  judgment  creditor 
had  obtained  no  priority.  Parker 
▼.  Ringham.  595 


3.  An  officer,  on  his  marriage,  eove- 
nanied  to  settle  the  produce  of  his 
commission  when  he  sold  out.  He 
subsequently  charged  the  proceeds 
in  favour  of  his  army  agents. 
Afterwards,  and  before  the  receipt 
of  the  proceeds  by  the  army  agents, 
the  trustees  of  the  settlement  gave 
them  notice  of  the  covenants : — 
Held,  that  the  agents  had  the  first 
charge  on  the  proceeds.  Somerset 
V.  Cox,  Page  654 

4.  In  1848  A.* 9  judgment  was  ob- 
tained and  registered  in  Yorluiure. 
In  1850,  B.*#  judgment  was  ob- 
tained and  registered  both  in 
Yorkshire  and  in  the  Common 
Pleas.  After  this  A,  for  the  first 
time  registered  bis  judgment  in 
the  Common  Pleas: — Held^  that 
A,* 9  judgment  had  priority  over 
B,*s  as  to  knds  in  Yorkshire,  Neve 
V.  Flood.  666 
See  Costs,  8. 

jodoment. 
Stop  Order. 
Trade  Mark,  2. 

PRIVILEGE. 
See  Arrest. 

Pboddction  of  Documekts. 
Solicitor  and  Client,  5. 

PRODUCTION  OF  DOCU- 
MENTS. 
The  Defendant,  the  trustee  and  exe- 
cutor, was  also  mortgagee  of  part 
of  the  estate.  Upon  a  bill  for  the 
administration  of  the  estate,  held 
that  the  Defendant  was  not  bound 
to  produce  the  mortgage  and  title 
deeds,  but  that  he  must  produce 
all  accounts  in  his  possession  re- 
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lating  to  the  mortgage.    Freeman 
V.  Butkr.  Page  289 

PUBLIC  COMPANY. 
A  shareholder  executed  a  transfer  of 
his  shares,  which  he  took,  together 
with  his  certificate  of  shares,  to 
the  company's  office  for  registra- 
tion. He  left  the  transfer,  but 
refused  to  leave  the  certificate  for 
the  inspection  of  the  directors : — 
Heidf  that  the  Court  would  not, 
on  motion  under  the  25  &  26  Vict. 
c.  89,  8.  85,  compel  the  company 
to  register  the  transfer,  and  the 
Court  refused  a  motion  for  that 
object  with  costs.  Ke  The  East 
Wheal  Martha  Mining  Company, 

119 
See  Company  and  its  references. 
Contributory. 

WiNDINO-UP. 


QUALIFICATION. 
A  conveyance  of  property  by  a  father 
to  his  son  to  give  him  a  qualifica- 
tion to  vote : — Heldy  not  invalid, 
but  a  bounty.     May  v.  May,     81 


RAILWAY. 

See  Company. 

Costs  of  Re-investm£Nt,  2. 
House. 

REAL  ESTATE. 

See  Administrator. 

RECEIVER. 
See  Tenants  in  Common,  1. 


RE-CONVERSION. 

See  Conversion. 

REDEMPTION. 
One  seised  of  property  in  fee  mort- 
gaged it  for  a  term,  and  afterwards 
died  intestate  and  without  heirs. 
Heldf  that  his  administratrix  could 
not  maintain  a  suit  to  redeem  the 
mortgage,  for  the  purpose  of  making 
the  property  available  for  the  pay- 
ment of  the  intestate's  debts.  Cat' 
ley  V.  Sampson.  Page  551 

See  Annuity,  1. 

Decree. 

Mortgage,  S,  8,  4. 

REFERENTIAL  TRUST. 

1.  Construction  of  a  referential  trust. 
Fames  v.  Anstee,  %Q4e 

2.  A  testatrix  directed  trustees  to 
make  an  investment,  and  out  of 
the  dividends  to  pay  annuities  of 
100/.  each  to  her  two  nieces  and 
her  nephew  for  life,  and  the  capital 
to  their  children  respectively,  and 
to  apply  100/.  a-year  in  the  main- 
tenance of  the  children  of  Daniel^ 
a  deceased  nephew,  until  twenty- 
one,  when  she  gave  them  the  capital 
fund  producing  this  annuity.  She 
bequeathed  her  residue  to  her  two 
nieces  and  nephew  and  the  children 
o{  Daniel  "  in  equal  shares,  in  like 
manner  as  was  thereinbefore  men- 
tioned with  respect  to  the  annual 
sums  of  100/.  bequeathed  to  them 
respectively."  Held^  that  the 
children  oi  Daniel  took  one-fourth 
only  of  the  residue.     Ihid* 

REFORMING  DEED. 
A  voluntary  deed  cannot  be  reformed 
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in  equity,  as  against  the  grantor. 
Broun  v.  Kennedy.  Page  133 

REGISTRATION. 
See  Public  Company. 

REGISTRY. 
See  Priority,  4. 

RE-HEARING. 
See  Interyemino. 

REMOTENESS. 

1.  Construction  of  a  trust  for  division 
amongst  the  children  of  brothers 
so  long  as  the  law  would  allow. 
Panmall  v.  Graham.  242 

2.  A  testator  gave  his  real  and  per- 
sonal estate  to  his  seven  brothers 
and  to  the  survivor  for  life,  and 
after  the  death  of  the  survivor,  in 
trust  to  apply  the  income  yearly 
to  such  of  their  children  as  should 
appear  to  them  to  stand  in  need 
of  the  same,  and  after  the  law  ad- 
mitted of  no  such  further  division, 
then  to  convey  to  the  eldest  son 
of  his  brother  R.  then  living,  Held, 
that  the  trust  for  division  ceased 
twenty-one  years  after  the  decease 
of  the  surviving  brother.     Ibid. 

3.  Bequest  of  personal  estate,  in  trust, 
when  and  as  the  child  and  children 
of  A.  B.  should  severally  attain  the 
age  of  twenty-one  years,  to  pay 
and  divide  the  same  equally  be- 
tween them  and  the  children  of 
such  of  them  (if  any)  as  might 
depart  this  life  under  the  age  of 
twenty^one  years;  but  so,  never- 
theless, that  the  children  of  any 
deceased  child^on  attaining  twenty- 
one,   should  take  between  them 


such  share  only  as  the  parent  would 
have  taken  if  living: — Held,  not  too 
remote.  Packer  v.  ScotL  Page  511 

4.  A  testator  bequeathed  five  lease- 
hold houses,  having  about  fifty- four 
years  to  run,  to  his  daughter  for 
for  life,  with  remainder  to  her 
children.  And  after  the  expiration 
of  any  of  the  leases  he  directed  his 
trustees  to  convey  to  his  daughter 
and  her  children  one  or  more  of 
his  five  freehold  houses  of  equal 
annual  value,  or  as  near  as  could 
be,  to  the  expired  leasehold: — 
Held,  that  the  devise  was  neither 
invalid  for  remoteness  or  uncer- 
tainty.    fVood  v.  Drew.  610 

5.  A  testator,  who  died  in  1811,  was 
entitled  to  the  reversion  of  an  es- 

"V^te  expectant  on  the  death  of  his 
son  without  issue  living  at  his 
death.  By  his  will,  after  reciting 
that  he  was  entitled  to  the  rever- 
sion on  the  death  of  his  son,  with- 
out issue  generally,  he  devised  it 
to  trustees  to  sell  upon  the  death 
of  his  son,  without  issue  generally, 
and  divide  the  produce: — Held^ 
that  the  trust  was  not  void  for  re- 
moteness. Lewis  V.  Tempter,  625 
'See  Perpetuity. 

REPAIRS. 
See  Tenants  in  Common,  2. 

REPRESENTATION. 
Pending  the  taking  of  partnership 
accounts  under  a  decree,  one  of 
the  partners  died.  His  will,  by 
which  he  gave  his  estate  to  his 
widow  and  appointed  her  sole 
executrix,  was  in  litigation  in  the 
Probate  Court.    This  Coart  de- 
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dined,  under  the  15  8^  16  Vtct.  c. 
86^  s.  44y  to  appoint  the  widow  to 
represent  the  estate  in  the  suit, 
pending  the  litigation.  Rowland 
V.  Evans  (No.  2).  Page  202 

REPRESENTATIVES. 
In  a  bequest  **  to  brothers  and  sisters, 
or  their  representatives  in  equal 
shares  :*'  Held,  that  representatives 
meant  executors  or  administrators, 
and  not  the  next  of  kin.  Chap- 
ftian  V.  Chapman,  556 

RESIDUE. 

1.  In  residuary  gilts  the  decisions 
shew  a  strong  inch'nation  of  the 
Court,  in  all  cases  where  it  is  pos- 
sible, to  make  the  gift  vested. 
Pearman  v.  Pearman.  394 

2.  A  bequest  to  "  pay  and  divide  " 
to  children,  **  as  and  when "  they 
attain  a  certain  age,  is  ambiguous, 
and  these  words  are  not  to  be 
treated  as  equivalent  to  a  gift  to 
such  of  the  children  as  should 
attain  that  age.     Ibid. 

See  Monet. 

RIGHT  OF  WAY. 

Where  one  grants  to  another  a  right 
of  way,  the  latter  must  bear  the 
expense  of  making  it  available,  by 
forming  the  road,  keeping  it  in  re- 
pair and  erecting  the  necessary 
fences :  Semble.  Ingram  v.  More- 
craft.  49 

SALE. 

See  MoRTGAOE,  3,  4. 

SALE  BY  AUCTION. 
Suits   were   compromised  with    the 
VOL.  XXXIII — lY. 


sanction  of  the  Court  (infants 
being  interested),  and  it  was  agreed 
that  the  estate  should  be  sold  by 
auction,  for  the  purpose  of  division, 
and  that  A.  B.  should  have  the 
conduct  of  the  sale.  At  the  auc- 
tion, the  property  could  not  be 
sold,  and  it  was  afterwards  sold  by 
private  contract  at  the  reserved 
bidding.  Held,  that  this  was  a 
valid  sale,  and  the  purchaser  was 
decreed  specifically  to  perform  his 
contract.    Bousfield  v.  Hodget, 

Page  90 

SATISFACTION. 

1.  A  legacy  by  a  debtor  to  a  credi- 
tor held  to  be  a  pro  tanlo  discharge 
of  the  debt,  it  appearing  that  the 
testatrix  had  made  a  proposal  to 
that  effect  to  her  creditor^  and  that 
he  had  not  objected  to  the  arrange- 
ment.   Hammond  v.  Smith,       452 

2.  A  legacy  by  a  parent  or  a  person 
ffi  loco  parentis  to  a  child  is  not 
satisfied  by  occasional  small  gifts 
in  the  testator's  life.  Thus  a 
legacy  of  2,500/.  was  held  satis- 
fied pro  tanlo  by  a  gift  of  1,000/. 
Stock  on  marriage,  but  not  by  gifts 
of  80/.  and  100/.,  or  by  an  annual 
allowance  of  60/.  a-year.  Watson 
v.  Watson.  574 

3.  In  order  to  create  a  case  of  satis- 
faction of  a  legacy  given  by  a  per- 
son in  loco  parentis^  that  relation 
must  exist  at  the  date  of  the  will. 
Ibid. 

4.  A  legacy  being  held  pro  tanto 
satisfied  by  a  gifl  of  Stock  :  Held 
that  its  value  must  be  ascertained 
as  at  the  time  of  the  gift.     Ibid. 

z  z 
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SCHEME. 
See  Charity,  1,  2. 

SEPARATE  USE. 
See  Covenant  to  settle,  1. 

SET-OFF. 
A  legacy  may  be  set  off  against  a 
debt  of  tbe  legatee  to  the  testators, 
though  such  debt  is  barred  by  the 
Statute  of  Limitations.  Coatet  v. 
Coates.  Page  249 

SETTING  ASIDE  PURCHASE. 

Heldy  that  a  purchaser  from  an  old, 
infirm  and  ignorant  woman,  having 
no  professional  advice^  was  bound 
to  prove  that  be  gave  the  full  value 
for  tbe  property,  and  failing  in  such 
proof^  the  transaction  was  set  aside, 
with  costs.    Baker  v.  Monk.    419 

SETTLED  ACCOUNT. 
See  Acquiescence,  1. 

SETTLEMENT. 
A  man  went  through  the  ceremony 
of  marriage  abroad  with  his  de- 
ceased wife's  niece.  The  mar- 
riage was  void  according  to  the 
English  law,  but  valid  according 
to  the  foreign  law.  He,  on  that 
occasion,  executed  a  marriage  set- 
tlement in  favour  of  his  intended 
wife,  and  also  of  the  children  of 
his  former  and  of  his  intended 
marriage,  as  a  class.  Heldt  that 
the  whole  was  void.  Chapman  v. 
Bradley.  61 

See  Covenant  to  settle. 

Married    (Dying    without 
HAVING  been). 


SHAREHOLDERS. 

See  Acquiescence,  2. 
Ultra  Vires. 

SHARES. 
See  Specific  Perforvamce,  6. 

SOLICITOR. 
A  solicitor,  who,  by  a  slip,  neglected 
to  produce  his  certificate  to  the 
registrar  within  a  month,  as  re- 
quired by  the  23  &  24  Fict.  c.  127, 
8.  21,  relieved  from  the  conse- 
quences, and  it  was  ordered  that 
the  certificate  should  have  effect 
from  tbe  time  of  stamping  the 
same.     Re  Smith,  Page  248 

See  Arrest. 

Parties^  1* 

Principal  and  Agent. 

Priority. 

SOLICITOR  AND  CLIENT. 

1.  The  lien  of  a  solicitor  for  bis  costs 
on  a  fund  recovered  by  his  ex- 
ertions, cannot  be  affected  by  an 
assignment  of  the  fund  by  tbe 
client,  nor  by  a  stop  order  obuined 
by  tbe  assignee.  Haymes  v. 
Cooper,     Cooper  v.  JenkinM,     431 

2.  The  Court  will,  before  the  com- 
pletion of  a  taxation,  order  the 
delivery  up  of  papers  by  a  aolicitor 
to  his  client,  either  upon  payment 
into  Court  of  the  amount  claioied, 
or  in  case  it  appears  from  the  so- 
licitor's own  account  that  a  balance 
is  due  from  him  to  his  client.  Re 
Sevan  and  Whiiting.  439 

3.  The  Plaintiff  bad  in  her  posses- 
sion or  power  letters  which  had 
passed  between  her  solicitor  and  a 
third  party  referring  to  the  subject- 
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matter  in  dispute,  some  of  which 
had  been  written  in  anticipation 
of,  and  the  rest  pending,  the  pro- 
ceedings in  the  suit: — Held,  she 
was  not  bound  to  produce  them. 
Simpson  v.  Brown.  P^ge  482 

See  Notice,  1. 

Principal  and  Agent. 

Taxation. 

Taxing  Master. 

SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  will  not  decree 
the  specific  performance  of  a  con- 
tract for  the  purchase  of  a  lease, 
where,  from  pending  and  threat- 
ened litigation,  it  is  impossible  to 
ascertain  to  whom  the  ground- 
rent  is  payable,  and  the  purchaser 
must  be  involved  in  immediate 
litigation.     Pegler  v.  fVhite,     403 

2.  The  vexMior  of  a  real  estate  died 
before  completion  intestate  as  to 
his  real  estate : — Held,  that  the 
legal  personal  representatives  of 
the  vendor  might  maintain  a  bill 
against  the  vendor's  heir  and  the 
purchaser  for  a  specific  perform- 
ance, and  that  although  the  interest 
of  vendor  was  equitable  and  the 
purchaser  had  since  got  in  the 
legal  estate.  Hoddeiv,  Pugh.   489 

S.  Speciiic  performance  of  an  agree- 
ment between  four  persons,  regu- 
lating the  right  to  all  their  future 
patented  inventions,  refused,  on 
the  following  grounds:  first,  that 
it  was  too  vague  and  uncertain  as 
to  its  duration ;  secondly,  that  it 
involved  a  contract  for  personal 
services  of  an  uncertain  duration  ; 
thirdly^  the  want  of  mutuality  in 


regard  to  one  of  the  stipulations  ; 
and  fourthly,  that  the  position  of 
the  parties  had  been  materially 
varied  by  the  assignment  by  one, 
to  a  stranger,  of  all  his  interest 
under  the  agreement.  Firth  v. 
Ridley.  Page  516 

4.  The  Defendant,  a  Tnortgagee, 
agreed  to  grant  a  lease  to  the 
Plaintiff,  but  upon  the  mutual 
understanding  that  the  mortgagor 
was  to  concur.  The  mortgagor 
having  refused  his  concurrence: 
Held,  that  the  Plaintiff  was  not 
entitled  to  insist  on  having  a  lease 
from  the  mortgagee  alone ;  and 
secondly,  that  he  was  not  entitled 
to  damages  in  equity.  Franklinski 
V.  Ball.  560 

5.  The  Defendant  contracted  to  grant 
the  Plaintiffs  an  underlease  of  pro- 
perty held  by  him  under  the  C. 
company,  and  he  covenanted  that 
if  the  C.  company  refused  to  grant 
a  licence  for  that  purpose,  he 
would  pay  the  Plaintiffs  1,000^ 
by  way  of  liquidated  damages : — 
Heldf  that  the  Defendant  could 
not  escape  a  specific  performance 
by  refusing  to  apply  for  a  licence 
and  by  paying  to  the  Plaintiffs  the 
1,000/.    Long  V.  Bowring.        585 

6.  The  Defendant  agreed  to  pur- 
chase from  the  Plaintiff*  some 
shares  in  a  company,  and  he  paid 
the  price,  but  the  directors  (having 
the  power)  refused  to  assent,  so 
that  the  purchaser's  name  could 
not  be  placed  on  the  register. 
The  Court  -refused  to  compel  the 
assent,  and  also  refused  to  decree 
the   specific  performance   of  the 

zz2 
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contract.  Bermingham  v.  Sheridan, 
Re  Waterloo  Life,  ^c.  Assurance 
Company,  (No.  4.)  Page  660 
See  Contract. 

Parties,  2. 

Part  Performance* 

Patent,  2. 

Sale  by  Auction. 

STAMP. 

Whether  the  practice  of  the  Court 
of  allowing  a  copy  of  a  lost  instru- 
ment to  be  stamped,  in  order  that 
it  may  be  given  in  evidence  is 
altered  since  the  13  &  14  FicL  c. 
97,  s.  12.     May  v.  May.  81 

STATUTE. 
See  Judgment* 

5S  Geo.  3,  c.  14,  s,  10. 

See  Annuity,  2,  3. 

3  ij"  4  Will.  4,  c.  27. 
See  Interest,  1. 

3  4-4  WiU.  4,  c.  104. 
See  Administration. 

5  4-6  Will.  4,  c.  76. 
See  Corporation. 

1  rtct.  c.  78,  ss.  49. 
See  Corporation, 

7*8  Vict.c.  110. 
See  Company. 

8  4*9  net.  c.  ISfS.  80. 

See  Costs  of  Re-investment. 

8  4*  9  Fict.  c.  18,  s.  92. 
See  House. 

Lands  Clauses  Act. 

13  4-  14  Vict.  c.  97,  s,  12. 
See  Stamp* 

15  4"  16  Vict.  c.  80,  Si.  42,  43. 
See  Accountant. 


STATUTE— con/imierf. 
15  4-  16  Vict.  c.  86,  *.  44. 

See  Representation. 
15  4-  16  Vict.c.  86,^.48. 

See  Mortgage,  4. 

17  4-  18  Vici.c.  125,  s.  8. 
See  Arbitration,  3. 

18  Sf  19  Vict.  c.  122. 

See  Metropolitan  Building  Act. 
23  4-  24  Vict.  c.  28,  s.  3. 

5ce  Judgment. 
23  4-  24  Ffc/.  c.  112. 

iSetf  Payment  out  op  Court. 
Practice. 
23  4-  24  Vict.  c.  127,  s.  21. 

5ee  Solicitor. 
25  4-  26  Ffc/.  c.  89,  *.  35. 

See  Public  Company. 
25  4"  26  Vict.  c.  89,  s.  87. 

See  Winding-up,  4. 

STATUTE  OF  FRAUDS. 
A  bill,  which  sought  to  enforce  a 
trust  of  lands,  did  not  allege  that 
such  trust  was  in  writing.  Hdd^ 
on  demurrer,  that  this  was  suffi- 
cient, for  the  Statute  of  Frauds 
only  refers  to  the  proof  of  a  trust 
by  some  writing.  Davies  ▼.  0//j. 
Page  540 

STATUTE  OF  LIMITATIONS. 

A  debtor  wrote  to  his  creditor,  **I 
will  pay  you  as  soon  as  I  get  it  id 
my  power  :" — Held^  that  the  Sta- 
tute of  Limitations  did  not  com- 
mence running  until  the  debtor 
became  of  ability  to  pay.  Ham- 
mond V.  Smith.  452 
See  Interest,  1. 
Set-off. 

STOP  ORDER. 

1.  The  operation  of  a  stop   order, 
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whether  general  or  particular,  is 
confined  to  the  amount  on  which 
the  order  is  founded.  Macleod  v. 
Buchanan,  Page  234 

2.  A.  purchased  of  X.  one-seventh 
part  of  a  fund  in  Court,  and  ob- 
tained a  general  stop  order  on  the 
whole  fund.  A,  afterwards  pur- 
chased another  one-seventh  of  Y,, 
but  obtained  no  further  stop  order. 
y.  subsequently  mortgaged  to  B., 
for  a  pre-existing  debt,  the  one- 
seventh  which  he  had  already  sold 
and  assigned,  and  two  years  after- 
wards B,  obtained  a  stop  order  on 
Y.'s  share.  Held,  that  B.  had 
priority  over  A,  in  respect  of  Y.'g 
share.  Ibid, 
See  Solicitor  and  Client^  1. 

STYLE. 
Application  by  *•  The  Colonial  Life 
Assurance  Companj/"  for  an  In- 
junction'to  restrain  another  com- 
pany (lately  established)  from 
using  the  style  of  •*  The  Home 
and  Colonial  Assurance  Company^ 
Limited"  refused.  The  Colonial 
Life  Assurance  Company  v.  The 
Home  and  Colonial  Assurance  Com' 
pany,  Limited,  548 

SUB-INCUMBRANCER. 
See  Decree. 

SUBSTITUTED  GIFT. 
A  testator  devised  his  freeholds  in 
trust  to  pay  two- fifths  of  the  rents 
to  A,  for  life,  with  remainder  to 
his  children,  and  to  pay  three- 
tenths  to  B.  for  life,  with  remain- 
der to  his  children,  and  to  pay  the 


remaining  three-tenths  to  C.  for 
life,  with  remainder  to  her  chil- 
dren. By  a  codicil  he  left  A,  an 
equal  share  only  of  the  property 
with  B.  and  C,  instead  of  the 
increased  share : — Held,  that  the 
property  was  divisible  into  thirds, 
one  of  which  belonged  to  each  of 
the  legatees  for  life,  with  remain- 
der to  his  children.  Quentery  v. 
Quentery.  Page  369 

SUBSTITUTION. 
See  Survivorship,  $. 

SUBSTITUTIONAL  LEGACY. 

1.  Gifts  of  legacies  of  different 
amounts  to  the  same  persons,  by 
two  different  instruments,  Held^ 
substitutional,  and  not  cumulative. 
Tuckey  v.  Henderson,  174 

2.  By  her  will,  a  testatrix,  under  an 
existing  power,  appointed  1,000/. 
to  A,  B,  By  a  subsequent  tes- 
tamentary instrument  she  be- 
queathed 1,000/.  to  A,  B.  ;— 
Held,  that  the  gifts  were  cumula- 
tive.    Ihld, 

SURETY. 
A  surety  who  makes  his  estate  liable 
for  an  annuity,  although  he  incurs 
no  personal  obligation  to  pay  it,  is 
a  "grantor"  within  the  53  Geo.  3, 
c.  141,  s.  10.  Thompson  v.  Cart* 
fvright,  1 78 

See  Principal  and  Surety. 

SURGEON. 

See  Injunction,  2, 

SURVIVORSHIP. 
1.  Construction  of  a  bequest  to  the 
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survivors   of   a    class    after    tlie 

death  of  two  successive   tenants 

for  life.     Drakeford  v.  Drakeford. 

Page  43 

2.  A  testator  bequeathed  his  funded 
property  to  his  widow  for  life,  and 
afterwards  to  his  brother  for  life, 
and  then  to  be  equally  divided 
amongst  his  brother's  "surviving  ; 
legitimate  children  and  my  niece 
K.  WJ^: — Held^  that  the  survivor- 
ship had  reference  to  the  death  of 
the  brother  only.     Ibid. 

3.  Under  a  devise  of  real  and  per- 
sonal estate  to  the  widow  for  life, 
and  afterwards  to  the  testator's 
four  children  "or"  their  children, 
share  and  share  alike ;  and  if  any 
of  such  children  should  die  with-  \ 
out  leaving  a  child,  his  share  was 
to  be  divided  between  '^the  sur- 
vivor or  survivors  "  of  them  ^*  or" 
their  children: — Held,  that  "or" 
could  not  be  read  as  '*  and,"  nor 
"survivors"  as  "others,"  and  that 
the  effect  of  the  gift  was  to  sub- 
stitute children  for  their  parents 
who  died  in  the  life  of  the  tenant 
for  life.  One  child  died  in  the 
life  of  the  tenant  for  life  without 
issue,  and  at  the  death  of  the 
latter  the  three  other  children  and 
several  grandchildren  were  living: 
— Heldt  that  the  three  children 
Cook  exclusively  as  tenants  in 
common.       Blundell  v.  Chapman, 

648 
See  Class. 

"SURVIVORS"  READ 

"OTHERS" 

See  SuavxTOBSfiip,  3. 


TAXATION. 

1.  An  order  of  course  to  tax  a  soli- 
citor's bill  incurred  by  three  per- 
sons, obtained  on  the  application 
of  two  of  them,  is  irregular.  Re 
Ilderton,  Page  ^\ 

2.  A  client  obtained  an  order  of 
course  to  tax,  after  action  brought, 
but  before  notice  of  it,  and  the 
order  did  not  provide  for  the  costs 
of  the  action : — HM^  that  this 
was  not  irregular,  and  a  motion 
to  discharge  it  was  refused  with 
costs.     Re  Farington,  346 

3.  A  solicitor  delivered  four  bills, 
the  last  of  which  and  the  cash  ac- 
count shewed,  upon  the  whole,  a 
large  balance  due  to  the  solicitor. 
The  solicitor  brought  an  action  to 
recover  the  balance,  whereupon 
the  client  obtained  an  order  of 
course  to  tax  the  last  bill  and  to 
stay  the  action  in  th^  meantime. 
The  order  was  held  irregular,  and 
was  discharged  with  costs.  Kt 
Yetfs.  412 
See  Accountant. 

Solicitor  and  Client,  S. 
Taxing  Master. 

TAXING  MASTER. 
The  Taxing  Masters  do  not  act  under 
the  40th  Consolidated  Order,  r.  9, 
in  relation  to  the  unnecessary 
len|^th  of  the  pleadings,  &c.  unless 
directed  by  the  order  of  reference. 
Re  Farington.  346 

TENANT  FOR  LIFE. 
See  AoooDNT. 
Costs,  5. 
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TENANTS  IN  COMMON. 

1.  A  receiTer  of  the  whole  property 
granted  at  the  hearing  as  between 
tenants  in  common,  there  being 
evidence  that  the  Defendant,  one 
of  them,  had  excluded  the  rest. 
Sandford  v.  Ballard  {No.  2). 

Page  401 

H.  ^»  B.,  one  of  several  tenants  in 
common,  had  been  in  the  personal 
occupation  of  part  of  the  property. 
In  a  suit  by  another  tenant  in 
common  for  partition  and  an  ac- 
count of  rents  i-^Held,  that  unless 
A.  B.  were  charged  with  an  occu- 
pation rent,  he  could  not  be  allowed 
for  substantial  repairs  and  lasting 
improvements  made  by  him  on  any 
part  of  the  property.  Teasdale  v. 
Sanderson*  534 

See  Joint  Tenants,  1, 

THEATRE. 
The  Plaintiff,  the  manager  of  a 
London  theatre,  engaged  the  De- 
fendant, a  provincial  actor  de- 
sirous of  appearing  on  the  London 
stage,  for  two  years.  Though 
there  was  nothing  expressed  on 
the  subject,  the  Court  inferred  an 
engagement  on  the  part  of  the 
Plaintiff  to  employ  the  Defendant 
for  a  reasonable  time,  and  oil  the 
part  of  the  Defendant  not  to  per- 
form elsewhere.  The  Plaintiff 
having  (under  these  circumstances) 
delayed  the  Defendant's  appearance 
for  five  months,  the  Defendant 
broke  his  engagement  and  went  to 
another  theatre : — Held^  that  he 
had  a  right  so  to  do,  and  that  the 
Plaintiff  was  not  entitled  to  an  in- 


terlocutory injunction  to  prevent 
his  performing  there.  Fechter  v. 
Montgomery.,  Page  22 

TITLE  DEEDS. 
See  Production  of  Documents. 

TRADE  MARK. 

1.  A  person  innocently  selling  goods 
bearing  the  spurious  trade  mark 
of  another  person  is  not,  in  equity, 
liable  to  account  for  the  profits 
made  thereby,  but  the  owner  of 
the  trade-mark  is  entitled  to  an 
injunction.     Moet  v.  Couston,  578 

2.  Wine  marked  with  a  counterfeit 
of  the  Plaintiff's  brand  had  been 
imported  into  this  country,  and 
A.  B.  had  made  hmdjide  advances 
on  the  security  of  the  dock  war- 
rants. An  injunction  having  been 
granted  to  restrain  the  dock  com- 
pany parting  with  it,  the  Court,  on 
the  application  of  A.  B.,  ordered 
the  wine  to  be  delivered  to  him, 
on  the  counterfeit  brand  being  re- 
moved, but  made  A.  B.  pay  the 
costs  of  the  application.  The 
Court  held  that  the  priority  of 
charges  on  the  wine  were,  first, 
the  expenses  of  the  dock  company ; 
secondly,  A.  B,*s  claim  ;  and 
thirdly,  the  Plaintiff's  costs  of 
suit.  Ponsardin  v.  Peto.  Ex 
parte  Uzielli,  642 
See  Sty  LB. 

TRUST. 

See  Parties,  1. 

Referential  Trust. 
Statute  op  Frauds. 
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TRUSTEE. 

1.  A  trustee  of  a  fund  belonging  to 
a  deceased  person  refused  to  pay 
it  over  to  his  legal  personal  repre- 
sentative, on  the  ground  that  there 
ivas  a  question,  under  the  will  of 
the  deceased,  whether  it  was  not 
specifically  bequeathed,  and  re* 
quiring  the  assent  of  the  alleged 
specific  legatees.  He  was  ordered 
to  pay  it  to  the  legal  personal  re- 
presentative, together  with  the 
costs  of  suit,  to  which  suit,  it  was 
held  that  such  specific  legatees 
were  not  necessary  parties.  Smith 
v.  Bolden.  .    Page  262 

2.  Trustee  de  facto,  held  liable  to 
account  as  a  trustee  dejure.  Hen' 
nesey  v.  Bray.  96 
See  Charity,  S. 

Contribution. 

Costs,  4. 

Inspector. 

Interest,  2. 

Investment. 

Payment  out  of  Court,  2. 


ULTRA  VIRES. 

1.  In  matters  strictly  relating  to  the 
internal  management  of  a  company 
this  Court,  though  it  should  come 
to  the  conclusion  that  the  course 
adopted  is  not  warranted  by  the 
terms  of  the  instrument,  will  not 
interfere,  even  though  the  minority 
should  have  summoned  a  meeting 
of  all  the  shareholders,  and  the 
majority  should  have  persisted  in 
the  course  complained  of.  Gregory 
V.  Patchett.  595 

2.  But  if  the  measures  adopted  are 


plainly  beyond  the  powers  of  the 
company,  and  are  inconsistent  with 
the  objects  for  which  the  company 
was  constituted,  then  the  Court 
will,  at  the  instance  of  the  minority, 
interpose  to  prevent  the  perform- 
ance of  the  act  complained  of,  and 
it  will  do  so  whether  an  appeal 
has  or  has  not  been  made  by  the 
minority  to  the  shareholders 
generally.  Gregory  v.  Patchett. 
Page  595 

3.  The  Court  will  interfere  to  pre- 
vent  the  directors  of  a  railway 
company,  not  having  powers  so  to 
do,  from  embarking  the  funds  of 
the  company  in  carrying  on  a 
brewery  or  a  steamboat  company, 
and  from  speculating  in  the  pur- 
chase or  sale  of  Stock,  and  from 
transferring  their  business  to 
another  company.  But  it  will  not 
interfere  to  prevent  a  call  not  re- 
quired, or  stop  a  dividend  not 
justified  by  the  pecuniary  con- 
dition of  the  company,  though  it 
will  prevent  the  illegal  apportion- 
ment of  the  dividends  amongst  the 
shareholders.     Ibid. 

4-  Where  the  Court  interferes  by  in- 
junction to  prevent  the  perform- 
ance, by  the  directors  of  a  com- 
pany, of  an  act  ultra  vires,  it  will 
also,  to  the  extent  of  its  power, 
redress  the  act  performed  and  give 
relief  to  the  persons  injured  there- 
by, although  it  is  not  called  upon 
to  dissolve  the  company  or  wind 
up  its  affairs.     Ibid, 

5.  The  only  available  property  of  a 
company  was  transferred  to  two 
shareholders  in  lieu  of  their  shares. 
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and  the  company  was  thereby 
practically  put  an  end  to^  and  the 
debts  were  thrown  on  the  remain- 
ing shareholders.  This  was  sanc- 
tioned by  a  majority  of  the  share- 
holders at  a  general  meeting : — 
Heldy  that  the  majority  could  not 
bind  the  minority  in  i^uch  a  trans- 
action, and  it  was  set  aside.  Gre- 
gory V.  PatchetU  Page  595 
See  Acquiescence,  2. 

UNCERTAINTY. 

See  Perpetuity,  3. 
Remoteness,  4. 
Specific  Performance,  3. 

UNMARRIED. 

See  Married  (Dying  without 
HAVING  been). 


VENDOR  AND  PURCHASER. 

The  absolute  interest  in  some  free- 
holds belonging  to  a  wife  for  life, 
with  remainder  to  her  husband  in 
fee,  was  sold  by  the  husband. 
The  wife  dissenting  : — Held^  that 
the  contract  could  not  stand  as  a 
sale  of  the  reversion  at  an  appor- 
tioned price.     Dally  v.  Wonham, 

154 
See  Acceptance  of  Title* 

Contract. 

Interest  on  Purchase  Money. 

Part  Performance. 

Patent,  2. 

Principal  and  Agent, 

Sale  by  Auction. 

Setting  aside  Purchase. 

Specific  Performance. 

VOL.  XXXIII — IV. 


VESTED  INTEREST. 
See  Vesting. 

VESTING. 

1.  In  a  gift  over  on  the  death  of  A. 
before  the  estate  became  vested  in 
him :  the  word  '*  vested,"  Held  to 
mean  vested  in  hiterest  and  not 
vested  in  possession.  Re  Bichard 
Arnold* s  Estate.  Page  163 

2.  A  testator  devised  his  real  and 
personal  estate  to  trustees  in  trust 
to  sell  and  invest  and  to  pay  the 
interest  to  his  wife,  to  be  applied 
in  support  of  herself  and  her  chil- 
dren until  they  should  respectively 
attain  twenty-one,  and  upon  their 
severally  attaining  twenty-one  to 
divide  the  capital  between  his  wife 
and  children  i^Held,  that  a  child 
who  died  under  twenty-one  had 
attained  a  vested  interest.  Bird  v. 
May  bury,  351 

3.  Gift  **  to  pay  and  divide "  residue 
amongst  children  "as  and  when*' 
they  attained  twenty-one,  with  a 
maintenance  clause  not  co-exten- 
sive with  minority,  held  vested. 
Pearman  v.  Pearman,  394 

4.  A  testator  who  was  entitled  to  a 
reversion  expectant  on  the  death 
of  A.  and  B,  without  issue  living 
at  their  death,  devised  it  in  trust 
to  sell  and  divide  the  produce 
between  his  six  daughters^  or  such 
of  them  as  should  be  then  living, 
and  the  children  of  such  of  them 
as  should  be  dead,  the  children 
taking  their  parents'  share.  But 
if  only  one  daughter  survived  A. 
and  B,  she  was  to  take  the  whole, 
and  the  heir-at-law  was  to  take  if 

3a 


714 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


no  daughter  or  child  of  a  daughter 
should  be  living  at  the  death  of 
A.  and  B. : — Held^  that  the  shares 
of  the  children  of  the  daughters 
vested,  not  at  their  mothers'  death, 
but  at  the  death  of  tlie  survivor  of 
^.  and^.  Lewis  Y,  Templer. 

Page  625 

VOLUNTARY  DEED. 
See  Reforming  Dz^h. 


WATER  COURSE. 
See  Jurisdiction. 

WILL. 

1 .  The  words  "  entitled  to  an  estate 
for  life"  held  to  mean  entitled  in 
possession.     Chorley  ▼.  Laveband. 

189 

2.  The  testator  devised  to  the  Plain- 
tiff a  life  interest  in  remainder  in 
the  7*  estate,  and  he  also  be- 
queathed to  him  a  charge  of  250/. 
issuing  out  of  it,  which  was  to  be 
paid  to  him  at  twenty-one.  The 
will  contained  a  proviso,  that  in 
case  the  Plaintiff  should  "become 
ent?tled>  under  the  provisions  of 
the  will,  to  an  estate  or  interest 
for  his  life"  in  the  7.  estate,  the 
legacy  should  sink  into  the  estate. 
Heid,  that  this  meant  '*  entitled  in 
possession,  and  have  the  beneficial 
enjoyment  of  the  estate."  Ibid. 
See  Absolute  Interest. 

Accruer. 

"And"  read  "or." 

Annuity,  4. 

Bonus. 

Class. 


VilLL— continued. 

Conversion. 

Cross-remaindbks. 

Devise. 

Donatio  Mortis  Causa. 

Election, 

Estate  fob  Lifb. 

Executor. 

Family  Trust. 

Gift  over. 

Heir.  , 

Heirs. 

Income  Tax. 

Intestacy. 

Investment. 

Joint  Tenants. 

Legatee. 

Life  Interest. 

London. 

Married  (Dying  without 

having  been). 
Money. 
Mortmain. 
Partners. 
Perpetuity,  1,  2. 
Power. 

Referential  Trust. 
Remoteness. 
Residue. 
Satisfaction. 
Set-off. 

Substituted  Gift. 
Substitutional  Lboact. 
Survivorship. 
Vesting. 

WINDING-UP. 

1.  Under  a  voluntary  windiz^up, 
the  Court  has  jurisdiction  to  stay 
actions  by  creditors  against  the 
company.  In  re  Keynsham  Com- 
pany.  Page  123 

%,  Upon  granting  an  injunctioo  to 
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stay  an  action  by  a  creditor  against 
a  company,  during  a  voluntary 
winding-up,  the  Court  required 
the  liquidators  to  give  the  creditor 
access  to  the  proceedings,  and 
gave  to  the  creditor  his  costs  down 
to  the  time  he  had  notice  of  the 
winding-up.  In  re  Keytuham  Com' 
pony.  Page  123 

3,  An  affidavit  in  support  of  a  peti- 
tion to  wind-up  sworn  before  the 
presentation  of  the  petition  is  in- 


effectual, and  it  must  be  re-sworn 
before  an  order  can  be  made  on 
the  petition.  The  Western  BeneJU 
Building  Society.  Page  368 

4.  In  a  suit  against  a  company  to  re- 
strain trespass,  liberty  was  given, 
under  the  25  &  26  Vict,  c.  89,  s.  87, 
to  the  Plaintiffs,  after  a  winding-up 
order,  to  proceed  with  the  suit. 
fVyley  v.  The  Exhall  Coal  Mining 
Company  (^Limited),  538 

See  Contributory. 
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